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1848. 


TOFT  V.  STEPHENSON.  ^^S^' 

J20M  March. 
OSEPH  MARRIS,  who  died  in  1808,  by  his  will  de-  Aoontnotfor 

vised  his  real  estates,  (including  certain  lands  in  the  estetewas" 

mjulemMarohy 
ISll ;  the  agreement  bdng,  that  the  pimshaee-moiiey  ahould  be  paid  on  the  13th  of  May 
following ;  and  the  puTDhaser  was  let  into  poBsession  inunediately  on  the  execution  of 
the  contract.  The  porohaae-money  waa  not  paid ;  but  the  purohaier,  and  peraona  daim- 
inff  under  him,  continued  in  poaaeBBion.  In  1844,  the  aasigneea  of  the  veAdor  filed  their 
Irifi,  rlauming  a  lien  on  the  estate  for  the  purchase-money  and  interest  from  the  day  fixed 
for  the  completion  of  the  contract : — Held,  that  the  right  of  the  vendor  to  recover  the 
purchase-money,  as  a  Hen  or  duuge  upon  the  land,  was  barred  by  the  40th  section  of 
the  statute  3  &  4  Will.  4,  c.  27. 

lliAi^  under  a  contract  for  the  sale  of  land,  the  equitable  title  of  the  vendor,  and  those 
representing  him,  to  recover  from  the  vendee,  and  the  obligation  of  the  vendee  to  pay — 
the  purchase-money,  in  the  sense  in  which  it  is  described  as  a  trust,  is  not  an  express 
trust,  within  the  25th  sect,  of  the  stat.  3  &  4  Will.  4,  c.  27;  and,  therefore,  that  the  right 
of  the  vendor,  as  such  cestui  que  trusty  to  a  lien  or  chaige  upon  Uie  land  for  the  amount  of 
the  purchase-money,  is  not  kept  on  foot,  under  the  provision  contained  in  that  section. 

That  the  right  of  the  vendor  to  recover  the  purchase-money,  as  a  lien  or  chaive  upon  the 
land,  ia  not  preserved  by  the  existence  of  a  suit  by  the  creditors  of  the  devisor  of  the  estate, 
under  -vriiose  will  the  sale  took  place,  for  the  administration  of  his  estate ;  nor  by  suits  by 
the  residuary  devisees  and  legatees  of  the  purchaser  for  the  administration  of  his  estate. 

Whether,  finom  the  relation  existing  between  the  vendor  and  purchaser  of  land,  consti- 
tuting the  purchaser  a  trustee  of  the  purchase-money  for  the  vendor,  there  arises  any 
other  Uian  a  constructive  tnvt,  as  to  which  the  relief  in  equity,  by  analogy  to  the  Statute 
of  Limitations,  will  be  barred  by  long  acquiesoen<^e — quctre, 

VOL.  VIL  B  H.  W. 
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parish  of  Owston,  in  the  county  of  Lincoln),  charged 
with  the  payment  of  his  debts  and  legacies,  in  aid  of 
his  personal  estate,  to  Thomas  Marris  and  his  heirs, 
and  appointed  Thomas  Marris  his  executor.  Thomas 
Marris  proved  the  will;  and  by  an  agreement  in 
writing,  dated  the  4th  of  March,  1811,  in  considera- 
tion of  6300Z.,  to  be  paid  to  him  by  John  Stephenson,  on 
the  13th  of  May  then  next,  agreed  to  sell  and  convey, 
surrender  and  assure,  on  the  same  day,  unto  and  to  the 
use  of  the  said  John  Stephenson  and  his  heirs,  the  copy- 
hold lands  in  Owston,  described  in  the  agreement  as 
containing  by  admeasurement  151  &  2r.  28p.,  exclusive 
of  the  warping  drain  and  lands  belonging  to  the  said 
Thomas  Marris,  which  premises  were  then  in  the  oc- 
cupation of  J.  RenshoAV,  and  part  thereof  being  in  a 
state  of  warping.  The  agreement  provided,  that  the 
conveyance  was  to  be  prepared  at  the  purchaser's  ex- 
pense, by  certain  solicitors  therein  named,  the  vendor 
making  out  the  title ;  and  it  contained  the  provisions 
which  follow: — "  The  said  John  Stephenson  to  have  the 
use  of  the  said  Thomus  Harris's  warping  drain,  to  warp 
said  land  so  purchased  as  aforesaid,  every  third  year 
during  the  term  of  twelve  years,  without  paying  any 
consideration  for  the  same,  but  giving  such  security  in 
case  of  any  overflowing  or  damage  done  the  country  in 
the  course  of  warping,  as  is  usually  done  previous  to 
warping ;  and  also  to  have  a  right,  with  said  Thomas 
Marris,  to  warp  from  the  snow  sewer ;  the  said  Th^mMS 
Marris  to  make  and  maintain  the  fences  on  the  south 
and  west  side  of  land  being  east  of  Stockworthrroad ; 
the  said  Thomjos  Marris  to  be  at  no  fiirther  expense 
from  this  day,  with  respect  to  that  part  of  the  purchased 
premises  now  in  a  course  or  state  of  warping ;  and  said 
John  Stephenson  to  make  the  usual  allowances  to  the 
tenant  on  his  quitting  the  premises,  for  management 
and  usual  allowances :  Provided  always,  and  if  any  error 
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should  have  ariaen  in  the  quantities  of  land  so  sold,  an  i848. 
allowance  of  forty  guineas  per  acre,  and  so  in  proportion 
for  a  greater  or  less  quantity,  shall  be  made  to  either 
party,  the  price  being  forty  guineas  per  acre,  and 
fifty  given  again  upon  the  whole  purchase-money/' 
The  agreement  was  signed  by  both  partiea  John  8te- 
fhenwn  the  purchaser  was  immediately  let  into  pos* 
session  of  the  premises.  The  purchase-money  was  not 
paid. 

TKomaa  Marrisy  the  vendor,  was  a  partner  in  trade 
with  one  NiiAolson;  and  on  the  13th  of  January,  1812, 
Morris  is  NichoUon  were  declared  bankrupts,  and  as- 
signees were  chosen. 

In  Hilary  Term,  1812,  an  administration  suit  {Bower       Bower 
V.  Marris)  was  filed  by  the  creditors  of  the  testator,       Mem-u. 
Joseph  MarriSy  aif^ainst  Humuis  Marris,  the  executor  and 
devisee,  and  the  assignees  in  the  bankruptcy  of  Marris 
Jk  Nicholson. 

On  the  6th  of  October,  1812,  John  Stephenson,  the 
purchaser,  contracted  to  sell  about  68a.  3r.  13p.,  part  of 
the  OiifsUm  estate,  to  Cornelius  Bandars,  for  4500^,  with 
lawful  interest  from  the  6th  of  April  following :  and 
Cornelius  Sandars  was  forthwith  let  into  possession ; 
but  the  purchase-money  was  not  paid. 

The  decree  for  the  accounts  in  the  creditor's  suit, 
{Bower  v.  Marris)  was  made  on  the  16th  of  May, 
1816. 

John  Stephenson,  the  purchaser,  died  in  July,  1827, 
having  by  his  will,  dated  in  1817,  devised  and  be- 
queathed his  real  and  personal  estate  to  trustees  for 
sale,  and  given  the  residue  (after  payment  of  his  debts 
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1848.  and  applying  the  interest  of  10002.,  for  Elizabeth^  his 
wife)  to  his  eight  children.  The  executors  and  trustees 
named  in  his  will  refused  to  accept  the  trusts,  and 
EUzahethy  the  widow,  obtained  letters  of  administration^ 
and  with  her  seven  younger  children  filed  a  bill  {Ste- 
phenson T.  Stephenson)  against  Joseph^  the  heir-at-law  of 
John  Stephensony  for  the  appointment  of  trustees ;  in 
which  suit  the  said  Joseph  Stephenson  and  one  W.  Read 
were  appointed  trustees. 

On  the  13th  of  June,  1828,  by  an  order  made  in  Bouh 
er  V.  MarriSy  it  was  referred  to  the  Master  to  inquire 
whether  any  and  what  contract  had  been  entered  into  by 
Thomas  Marris,  previously  to  his  bankruptcy,  with  John 
Stephenson,  for  the  sale  to  him  of  any  and  what  part  of 
the  real  or  leasehold  estates  of  the  testator,  Joseph 
Marris,  and  whether  it  was  for  the  benefit  of  the  par- 
ties interested  in  the  said  estates,  that  such  contract 
should  be  carried  into  execution.  The  Master's  report 
under  this  reference,  dated  the  31st  of  March,  1837,  re- 
ported, that  certain  surveyors,  jointly  appointed  by  the 
assignees  of  Thomas  Marris  and  the  trustees  of  the  es- 
tate otJohn  Stephenson,  had  found  that  the  total  quan- 
tity of  land  to  be  paid  for  under  the  contract  was  155  a. 
3r.  22p.,  at  422.  per  acre,  or  155a.  Or.  15p.,  at  422.  per 
acre,  and  la.  2r.  24 p.,  at  212.  per  acre,  deducting  502.  to 
be  retained  on  the  total  amount ;  and  the  Master  found 
it  would  be  for  the  benefit  of  the  parties  interested  in 
the  estate,  that  the  contract  should  be  carried  into  exe- 
cution. This  report  was  confirmed  by  an  order  of  the  14th 
of  July,  1837,  made  upon  the  petition  of  the  assignees 
of  Thom>a^  Marris,  and  it  was  ordered  that  the  contract 
should  be  carried  into  execution,  and  that  all  proper 
conveyances  should  be  made  to  the  trustees  of  the  es- 
tate of  John  Stephenson,  and  the  deeds  and  assurances 
delivered  to  them,  upon  payment  by  them  of  the  pur- 
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chase-money,  64992.  18«.,  and  interest  at  42.  per  cent 
per  annum,  from  the  13th  of  May,  1811,  to  the  accoun- 
tant in  bankruptcy,  in  trust  in  the  bankruptcy  of  Mar- 
r%8  Jk  NichoUoUy  to  an  account  to  be  intituled  "  The 
separate  estate  of  Thomas  Marris." 


1848. 


Statement, 


Cornelius  Sandars  died  in  1831,  intestate. 


In  Michaelmas  Term,  1835,  Feary  and  Manning^ 
claiming  to  be  purchasers  of  a  share  of  John  Stephenson's 
estate  from  one  of  his  daughters  and  her  husband,  filed 
their  bill  against  his  widow,  the  trustees  of  his  estate, 
and  the  other  children  of  Stephenson,  praying,  amongst 
other  things,  that  the  real  and  personal  estate  of  John 
Stephenson  might  be  administered  under  the  direction 
of  the  Court  Feary  took  the  benefit  of  the  Insolvent 
Act  before  the  hearing,  and  his  assignees  were  made 
parties  by  supplemental  bill  The  trustees  and  the 
other  defendants  admitted  and  set  forth,  in  their  joint 
answer,  the  contract  of  the  4th  of  March,  1811. 


Feary 

V. 

St^pheHton. 


In  January,  1838,  Stephenson  and  Eead^  the  trustees  of 
J(An  Stephenson's  estate,  presented  their  petition,  in- 
tituled both  in  the  causes  of  Bower  v.  Harris  and  Feary 
T.  Stephenson^  stating  the  contract  and  sub-contract,  and 
the  other  circumstances,  including  the  proceedings  in 
the  causes,  and  stating  that  the  petitioners  had  not  the 
means,  by  or  out  of  the  personal  or  real  estates  of  the 
testator  John  Stephenson,  of  paying  or  raising  the  pur- 
chase-money of  64992. 18«.  and  interest,  unless  the  agree- 
ment of  the  6th  of  October,  1812,  should  be  carried  into 
effect,  the  monies  due  from  the  estate  of  Sandars  paid, 
and  the  residue  of  the  real  estate  of  John  Stephenson 
sold ;  and  praying,  that  the  co-heiresses  and  admini- 
strators of  Cornelius  Sandars  might  be  ordered  to  pay 
into  court  the  purchase-money  of  45002.  and  interest; 


SuumaU, 
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1848.  and  that  thereupon  the  estate  might  be  conveyed  to 
them;  and  that  the  residue  of  the  estate  of  John  Ste- 
phenson might  be  sold,  and  the  purchase-money  also 
paid  into  court  in  all  the  causes,  with  liberty  to  all 
parties  to  apply.  This  petition  was  not  signed  by  the 
petitioners.  The  assignees  of  Marris  A  Nicholson^  hav- 
ing by  their  solicitors  accepted  service,  appeared  upon 
it,  and  on  the  27th  of  March,  1838,  it  was  heard  and 
reAised,  with  costs. 

The  cause  of  Feary  v.  Stephenson  was  heard  on  the 
23rd  of  November,  1838,  when  the  usual  decree  in  an 
administration  suit  for  an  account  of  the  personal  estate, 
debts,  funeral  expenses,  and  legacies,  was  made;  and  it 
was  referred  to  the  Master  to  ascertain  what  freehold 
and  copyhold  estates  the  testator  John  Stephenson  was 
entitled  to  at  the  respective  times  of  making  his  will 
and  of  his  death;  and  whether  the  same,  or  any  and 
what  part  thereof,  were  or  was  subject  to  any  and  what 
mortgage  or  incumbrance;  with  liberty  to  state  special 
circumstances;  and  the  freehold  and  copyhold  estates  of 
the  testator,  which  passed  by  his  will,  were  directed  to 
be  sold  and  the  purchase-money  paid  into  court,  to  the 
credit  of  the  cause. 

It  did  not  appear  that  any  further  proceedings  had 
been  taken  in  either  of  the  causes. 

The  bill  was  filed  on  the  29th  of  January,  1844,  by 
the  assignees  of  Marris  <fe  Nicholson,  against  Stephen- 
son and  Read,  (the  trustees  of  the  estate  of  John  Ste- 
phenson), and  his  widow  and  younger  children,  Manning, 
and  the  assignee  of  Feary,  (the  plaintiffs  in  the  suit  of 
Feary  v.  Stephenson),  and  the  co-heiresses  and  admini- 
strators of  Cornelius  Sandars,  stating  the  contracts  and 
proceedings,  and  stating  that  the  Plaintiffs  were  advised 
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that  they  were  entitled  to  a  lien  on  the  estate  comprised  lais. 
in  the  contract  of  the  4th  of  March,  1811,  for  the 
amount  of  the  said  purchase-money  and  interest  thereon, 
after  the  rate  of  4Z.  per  cent  per  annum,  from  the  13th 
of  May,  1811 ;  and  praying  a  declaration  that  the  Plain- 
tiffs had  such  lien  accordingly,  and  that  the  admini- 
stratrix and  trustees  oiJohn  Stephenson,  or  the  co-heir- 
esses and  administrators  of  Comeliua  Sandars,  or  some 
or  one  of  them,  might  be  ordered  to  pay  the  same  to 
the  Plaintiffs,  or  that  the  same  might  be  raised  by  sale 
or  mortgage  of  the  estate. 

The  JMendiBSitBStephenecn  andiZeocJ  by  their  answers 
admitted  the  contract,  the  possession  of  the  estate,  and  ^ 
the  fact  that  the  purchase-money  was  unpaid,  and  sub- 
mitted to  the  Court,  whether  the  right  and  title  of  the 
Plaintiffs  to  the  relief  sought  by  the  bill  were  not  barred 
by  their  laches,  and  by  the  statutes  for  the  limitation  of 
actions  and  suits ;  and  as  trustees  they  claimed  the  pro- 
tection of  the  Court  The  widow,  and  some  of  the  chil- 
dren of  John  Stephenaony  also  admitted  the  material 
facts,  and  insisted  upon  the  statute,  and  the  principles 
adopted  by  the  Court  in  analogy  thereto.  Others  of 
the  children  of  John  Stephenson  denied  all  knowledge 
of  the  facts  stated  in  the  bill,  relating  to  the  estate  in 
question.  The  heir-at-law  of  Manning,  who  had  died 
intestate,  was  an  infant,  and  submitted  his  rights  to  the 
Court 

*  The  co-heiresses  and  administrators  of  Comeliua  Sa/n- 
dare  by  their  answers  admitted  the  contract  of  1811, 
and  the  sub-contract  by  Comeliua  Sandara  in  October, 
1812,  and  stated,  that,  immediately  upon  the  execution 
of  that  agreement,  Comelitia  Sandara  was  let  into  pos- 
session of  the  lands  comprised  therein,  and  expended 
3252.  in  warping  the  same  ;  they  admitted  that  Come- 
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SMtemenL 
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Una  SandarSy  and  those  claiming  under  him,  had  ever 
since  been  in  possession  or  receipt  of  the  rents  and  pro- 
fits of  the  said  lands,  and  that  the  purchase-money  had 
never  been  paid ;  they  said  they  had  always  been,  and 
still  were  ready  and  willing,  to  complete  the  purchase  of 
the  estate  comprised  in  the  contract  with  Cornelius 
SandarSy  as  soon  as  a  good  title  should  be  deduced 
thereto;  they  admitted  that  the  possession  of  John 
Stephenson  and  Cornelius  Bandars^  and  those  claiming 
under  him,  had  not  been  in  any  way  adverse  to  the 
Plaintiffs,  and  submitted  to  the  Court,  whether  the 
Plaintiffs  were  entitled  to  a  lien  on  the  premises  for  the 
purchase-money,  but  said  it  was  incumbent  upon  those 
who  represented  John  Stephenson  to  complete  his  agree- 
ment with  Harris  before  they  were  in  a  position  to  en- 
force the  performance  of  the  sub-contract  against  the 
representatives  of  Scmdars;  they  submitted- that  there 
was  no  privity  between  them  and  the  Plaintiffs,  but 
said,  that,  however  that  might  be,  as  their  purchase-mo- 
ney had  for  a  long  time  been  lying  idle,  they  ought  not 
to  be  required  to  pay  more  than  U.  per  cent,  interest 
thereon. 


Arffummt.         Mr.  RomiUyy  Mr.  Lee,  and  Mr.  dasse^  for  the  Plaintiffs. 


First, — ^The  Defendants  claiming  under  John  Stephen- 
son,  the  purchaser,  are  trustees  of  the  purchase-money: 
they  are  trustees,  in  the  first  place,  by  the  effect  of  the 
will  of  Joseph  Harris,  the  devisor,  and  the  suit  ^  Bower 
V.  Harris,  instituted  by  his  creditors;  and  they  are 
trustees,  in  the  second  place,  for  the  Plaintiffs,  on  the 
principle  laid  down  by  Lord  Hardwidce,  "  that  the  ven- 
dor of  the  estate  is,  from  the  time  of  his  contract,  con* 
sidered  as  a  trustee  for  the  purchaser,  and  the  vendee, 
as  to  the  money,  a  trustee  for  the  vendor:"  Green  v. 
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8mUh(a).  Lord  Lovghbaraugh,  citing  the  words  of  i848. 
Lord  Camden,  says,  the  vendor  has  ^*  a  natural  equity/' 
and  he  adds,  "  It  struck  me  always,  that  there  was  such 
a  lien,  and  that  it  was  so  from  the  foundation  of  the 
Court  A  bargain  and  sale  must  be  for  money  paid,  -^'S*^*"'- 
otherwise  it  is  in  trust  for  the  bargainor.  If  an  estate 
is  sold,  and  no  part  of  the  money  paid,  the  vendee  is  a 
trustee:''  Blo/ckbum  v.  Oregson  (6),  Mestaer  v.  OiUea- 
pie  (c).  The  judgment  of  Baron  Aldereon,  in  Cator  v. 
Croydon  Canal  Company  (d),  and  the  case  of  PhiUipo  v. 
Mimnings  {e)  are  to  the  same  effect  The  terms  of  the 
trust  are  specified  in  the  contract,  and  the  case  must 
therefore  be  treated  as  one  of  express  trust,  within  the 
Stat  3  &  4  Will  4,  a  27,  &  25.  The  co-heiresses  of 
SandarSy  the  purchaser,  who,  treating  the  case  as  an  ex- 
press trust,  could  alone  claim  to  be  considered  as  against 
the  Plaintiffs,  as  purchasers  for  valuable  consideration, 
submit  to  perform  the  contract  as  to  their  portion  of  the 
estate,  and  do  not  claim  the  benefit  of  the  statute :  Har- 
rison v.Borwdl  (/),  Cwnmina  v.  Adams  (g).  Secondly,  if 
the  case  be  not  a  case  of  express  trust,  within  the  statute, 
it  is  notwithin  the  operation  of  the  statute.  It  is  asuit  to 
recover  purchase-money,  of  which  the  vendee  is  a  trus- 
tee. Itisnot,  primarily,  within  the  meaning  of  the  40th 
section  of  the  statute,  **  secured  by  any  mortgage,  judg- 
ment, or  lien,  or  otherwise  charged  upon  or  payable  out 
of  the  land."  The  lien  is  but  an  incident  to  the  right 
of  recovering  the  money,  not  the  foundation  of  the  right, 
as  in  the  case  which  the  statute  contemplates.  So,  in 
Du  Vigier  v.  Lee  (A),  where,  notwithstanding  the  Words 
of  the  42nd  section,  which  restrict  mortgagees  to  six 
years'  arrears  of  interest ;  yet  the  statute  was  held  not 

(a)  1  Atk.  572.  (e)  2  My.  A;  Gr.  309. 

(b)  1  Bro.  C.  C.  420,  424.  {/)  10  Sim.  382. 

(e)  11  Yes.  625.  (g)  2  Ir.  Eq.  Rep.  393. 

{d)  4  Y.  &  a  405,  420.  (A)  2  Hare,  326. 
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1848.  to  prevent  a  mortgagee  with  a  bond  or  covenant  from 
recovering  twenty  years'  interest  So,  again,  the  40th 
section  of  the  statute  has  been  held  not  to  apply  to  cases 
where  the  suit  is  brought  to  recover  money  charged 

*^''**"'****  upon  land,  however  distant  the  time  at  which  the  right 
accrued,  if  there  has  not  been  a  person  by  whom  the 
charge  was  presently  payable,  who  was  competent  to 
acknowledge  its  continuance  as  a  debt,  or  who,  by  the 
delay,  would  be  induced  to  suppose  that  it  was  abandon- 
ed: Burrell  v.  The  Earl  o/Egremont  (a).  So,  also,  not- 
withstanding the  words  of  the  act,  that  no  person  shall 
make  a  distress  to  recover  any  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make 
such  distress  first  accrued  (b) ;  yet  it  was  held,  in  reple- 
vin, that  distress  might  be  made  for  rent  reserved  on  a 
demise,  although  there  had  been  no  payment  or  receipt 
of  such  rents  for  twenty-five  years  :  Orant  v.  EUis  (c). 
Thirdly,  supposing  the  statute  to  apply,  still  the  right 
of  the  Plaintiffs  is  saved  by  the  15th  section.  The  pos- 
session by  the  vendees  and  those  claiming  under  them 
has  never  been  adverse  to  the  vendors  ;  for  the  posses- 
sion was  consistent  with,  in  pursuance  of,  and  in  fact 
strictly  according  to  the  terms  of  the  contract:  HaU  v. 
Doe  d.  Surtees  (d),  Taylor  d.  Atkyns  v.  Horde  (e),  Doe 
d.  Corbyn  v.  Bramston  (/),  Doe  d.  Jones  v.  WiUiams  (g\ 
Doe  d.  Thompson  v.  Thompson  QC),  Doe  d.  CounseU  v. 
Caperton  (i).  The  possession  not  being  adverse,  the 
15th  section  gives  the  Plaintiffs  five  years  from  the 
passing  of  the  act,  which  brings  down  the  period  of  its 
operation  to  July,  1838.    Before  this  time  had  elapsed. 


(a)  7  Beav.  205.    See  W^ne  ing  Cases,  324.     See  p.  398,  u. 
V.  Styauy  2  Ph.  303.  (/)  3  Ad.  <fc  B.  63,  67. 

(b)  Sect.  2.  iff)  5  Id.  291. 
(<?)  9  M.  &  W.  113.  (A)  6  Id.  721. 
(c^)  5  B.  ^  A.  687.  (t)  9  C.  &  P.  117. 
(e)  1  Burr.  60 ;  Smith's  Lead- 
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the  order  of  July,  1837,  in  the  suit  of  Batoer  v.  Marris,  i848. 
had  been  made.  This  order  was  followed  by  the  peti- 
tion of  Stephenson  and  Ready  in  January,  1838,  and  the 
decree  in  Feary  t.  Stephenson,  in  November,  1838. 
These  proceedings — ^which  bring  thewhole  subject  with-  -^'^s«««»'. 
in  the  jurisdiction  of  the  Court,  direct  the  contract  to  be 
carried  into  execution,  and  the  purchase-money  to  be 
brought  into  court — reliere  the  case  from  any  difficulty 
with  respect  to  the  statute  :  Mavenscro/t  v.  Friaby  (a), 
Wrixon  v.  VizeQI),  Stemdale  v.  Hankinson  (c).  The 
answers  in  the  cause  of  Feary  y.  Stephenson  amoimt  to 
acknowledgments  of  the  Plaintiffs'  right :  Lord  St.  John 
Y.  Boughton  (d).  Fourthly,  the  amount  of  the  purchase- 
money  was  not  in  &ct  ascertained  by  the  contract  itself. 
It  was  to  be  determined  by  a  subsequent  survey  or  mear 
surement;  and  it  does  not  appear  when  a  conclusiye 
settlement  of  the  price  was  made,  or  whether  it  has  in 
fact  been  yet  made :  Hanson  v.  Meyer  (e). 

The  cases  of  Doe  d.  MiJhum  v.  Edgar  (/),  and  Coore 
V.  Loumdes  {g\  were  also  mentioned. 

Mr.  Teed,  Mr.  Kenym  Parker,  Mr.  Bacon,  Mr.  WiOr- 
cock,  Mr.  Rogers,  Mr.  Goodeve,  Mr.  Faber,  Mr.  Smythe, 
Mr.  FoUett,  and  Mr.  Lean,  appeared  for  the  several 
Defendanta 

For  the  Defendants  it  was  contended,  that,  under  the 
statute,  the  only  question  was,  when  the  right  accrued  ? 
the  doctrine  as  to  adverse  possession  had  no  application  : 
Nepean  v.  Doe  d.  Knight  (h).    The  right  in  this  case  had 

(a)  1  CoU.  C.  C.  16,  S3.  (/)  2  Bing.  N.  C.  391. 

(b)  3  D.  &  W.  104.  (y)  Before  the  Lord  Chanod' 
(e)  I  Sim.  393.                          lor,  at  WednUntter^  26th  Janu- 

(d)  9  Id.  219.  wry,  1848. 

(e)  6  East,  614.  (A)  2  M.  ife  W.  894. 
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1848. 


Argmnanl. 


accrued  in  1811,  and  was  clearly  barred,  unless  it  could 
be  brought  within  some  saving  provision.  It  was  not 
an  express  trust  within  the  act :  Doe  d.  Stanway  v. 
Rock  (a).  Nor  was  the  situation  of  the  vendee  strictly 
or  properly  that  of  a  trustee.  It  was,  at  the  most,  the 
case  of  trustee  svb  modo  only,  not  even  amounting  to  a 
constructive  trust:  WaU  v.  Bright  (6).  Even  taking  it 
as  a  constructive  trust,  and  assuming  that  the  statute 
did  not  apply,  the  Court  would  not  now  interfere:  Beck- 
ford  V.  Wade  (c).  The  admission,  that  the  money  men- 
tioned in  the  contract  as  the  consideration  had  not  been 
paid,  was  immaterial  in  such  a  case :  Christopher  v. 
Sparke  id).  The  proceedings  in  the  two  suits  did  not 
constitute  any  acknowledgment  or  other  ground  for 
preventing  the  operation  of  the  statute  :  Lucaa  v.  Den- 
ni8on(e)y  Berrington  v.  Evans  (/). 

Drant  v.  Vause  {g)^  8earle  v.  CoU  (A),  Batchelor  v. 
Middleton  (t),  Towler  v.  ChaUerton(k)y  and  Doe  d.  Jnkes 
V.  Sumner  {I),  were  also  cited. 


Judgmmi.      ViCE-ChANCELLOR  :— 

The  Plaintiffs  by  their  bill  claim  a  lien  on  the  estate 
contracted  to  be  sold,  for  the  amount  of  the  purchase- 
money  and  interest  The  bill  asserts  no  other  equity. 
That  is  material,  for  it  brings  the  case  under  the  statute 
3  &  4  WilL  4,  c.  27,  "  for  the  limitation  of  actions  and 
suits  relating  to  real  property/' 


(a)  4  M.  ^s  Gr.  30. 

(b)  IJ.  &  W.  494,  601. 

(c)  17  Ves.  87,  97. 
(d)2J.&  W.  223. 

•(«)  13  Sim.  584. 
{/)1  Y.  &C.  434. 


iff)  1  Y.  A  C.  C.  C.  580. 
(A)  Id.  36. 
(0  6  Hare,  75. 
(k)  6  Bing.  258. 
(0   14  M.  &  W.  39. 
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No  question  arises  with  respect  to  the  purchase  by  i848. 
SandarSy  as  between  those  claiming  under  him,  and  the 
Plaintiffs  in  this  case.  The  Plaintiffs  confirm  the  con- 
tract with  Sandars:  those  who  represent  him  have  their 
purchase-money  ready ;  and  the  Court  has  simply  to 
decide  between  the  Plaintiffs  and  those  who  claim  that 
purchase-money. 

Of  the  parties  claiming  under  John  StephenBon^  the 
purchaser,  some  admit  the  contract,  and  that  the  pur- 
chase-money is  impaid,  but  claim  the  benefit  of  the 
statute ;  others  make  the  same  admissions,  but  do  not 
claim  the  benefit  of  the  statute  ;  and  others  ignore  the 
circumstances  of  the  transaction  altogether.  In  explain- 
ing my  views  of  the  case,  I  shall  begin  by  supposing  all 
the  Defendants  to  have  claimed  the  benefit  of  the 
statute. 

The  first  point  I  shall  refer  to  is  this : — It  was  said 
that  the  agreement  did  not  ascertain,  but  in  terms  left 
the  amount  of  the  purchase-money  to  be  ascertained; 
and  that,  until  this  amount  was  ascertained,  time  would 
not  run  against  the  vendor.  To  this  argument  I  cannot 
accede.  The  price  of  the  land  is  mentioned  in  the 
agreement  The  day  for  payment,  the  13th  of  [May, 
1811,  is  fixed  by  the  agreement ;  and  the  only  thing  in 
the  agreement  upon  which  to  found  the  suggestion  that 
the  price  is  not  fixed,  is  the  proviso  as  to  an  allowance 
of  forty  guineas  per  acre  in  case  there  should  be  any 
error  in  the  stated  quantity  of  land.  Now,  unless  it  can 
be  maintained,  that  by  reason  of  this  proviso  the  vendor 
could  not  have  maintained  an  action  for  his  purchase- 
money,  I  cannot  give  to  it  the  effect  contended  for. .  In 
the  case  of  Hanson  v.  Meyer  (a),  cited  in  the  argument 

(a)  6  East,  614.    . 
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1848.  on  this  point,  goods  were  sold  at  so  much  per  hundred- 
weight, to  be  weighed  before  delivery.  The  warehouse- 
men weighed  and  delivered  part,  and  that  was  held  not 
to  be  a  delivery  in  law  of  the  part  un weighed.    The  ap- 

"^^^****'^'  plication  of  that  case  to  the  present  case  I  must  say  I 
have  not  been  able  to  discover ;  but  this,  at  all  events, 
is  clear,  that  if  the  Plaintiffs  meant  to  make  this  part 
of  their  case,  they  should  have  averred  by  their  bill  that 
the  price  was  not  correctly  stated  in  the  agreement,  and 
that  the  proviso  had  been  operative.  The  only  ground 
for  the  suggestion  is,  that,  in  the  Master  s  report  of  the 
31st  March,  1837,  made  in  pursuance  of  the  reference 
of  the  3rd  of  June,  1848,  in  the  case  of  Bower  v.  Marris 
(to  which  the  Defendants  in  this  cause  were  not  parties), 
the  Master  incidentally  notices  the  finding  of  certain 
surveyors,  as  to  the  measure  and  value  of  the  land  ;  a 
fact  which  appears  in  the  bill  only  in  the  form  of  a  re* 
cital  in  an  order.  I  cannot  admit  this  as  a  ground  for 
taking  the  case  out  of  the  Statute  of  Limitations  in  a 
suit  so  iramed. 

The  second  point  was  much  laboured  at  the  bar.  It 
was  contended,  that  the  relation  of  vendor  and  purchaser, 
before  the  payment  of  the  purchase-money,  was  that  of 
trustee  and  cestui  que  trust,  and  that  the  case  was  there- 
fore within  the  25th  section  of  the  statute  (a).  I  do  not 
mean  to  question  the  doctrine  stated  by  Lord  Hardttncke 
in  Oreen  v.  Smith  (b)  :  but  I  am  under  no  apprehension 
of  being  thought  to  have  done  so  by  saying  that  the  trust 
existing  between  vendor  and  purchaser  is  not  an  express 
trust,  within  the  25th  section  of  this  statute.  The  ob- 
servations of  Sir  William  Grant,  in  Bedcford  v.  Wade  (c), 
with  which  every  one  is  familiar,  upon  the  distinction 
of  trusts  which  are  actual  and  express,  as  between  the 

(a)  3  <fe  4  Wm.  4,  c.  27.      (b)  1  Atk.  672.      (c)  17  Ves.  87. 
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cestui  que  trusts  and  trustee  properly  so  called,  on  the  i84d. 
one  handy  and  constructive  trusts  on  the  other,  are  con- 
clusiye  upon  this  point  '^  If/'  (as  that  learned  judge 
observed),  "  every  constructive  trust  is  to  be  dealt  with 
as  an  actual  and  express  trust,  within  the  Statute  of  ^f^*^^- 
Limitations,  I  hardly  know  how  any  suit  in  equity  could 
be  barred  by  the  statute.  Upon  what  grounds  is  a  Court 
of  equity  ever  called  upon  to  direct  one  man  to  convey  a 
real  estate  to  another,  except  upon  the  ground  of  a  trust, 
either  actual  or  constructive  ?"  (a)  A  trust  by  which  a 
person  undertakes  to  hold  and  apply  property  for  the 
benefit  of  another,  is  widely  different  from  the  case  of 
ownership,  subject  to  the  claim  of  another,  if  he  thinks 
proper  to  enforce  it  But,  leaving  this  general  reasoning, 
how  is  it  possible  to  hold,  that  the  common  lien  of  the 
vendor  can  be  an  express  trust,  within  the  25th  section, 
to  which,  in  the  absence  of  special  circumstances,  no 
length  of  time  is  a  bar,  where  the  40th  section  of  the 
act  makes  twenty  years  a  bar  to  every  lien  upon  land  ? 

The  third  point  made  by  the  Plaintiffs  was,  that,  at 
the  time  the  act  came  into  operation  (July,  1833)  the 
possession  of  the  purchaser  was  not  adverse.  Assuming 
this  to  have  been  so,  the  vendor  would  have  five  years 
from  that  time  within  which  to  prosecute  his  claim,  and 
the  argument  was,  that  the  claim  had  been  prosecuted 
within  the  five  years,  so  as  to  save  the  Plaintiffs'  rights. 
I  shall  assume,  for  the  present,  that  the  possession  was 
not  adverse  in  July,  1833,  and  consider  the  effect  of  the 
proceedings  upon  which  the  Plaintiffs  have  relied  for 
taking  the  case  out  of  the  statute.  These  are  the  pro- 
ceedings to  which  I  have  referred  as  having  taken  place 
in  the  cause  of  Bower  v.  MarriSy  (to  which  cause,  as 
already  has  been  observed,  the  Defendants  here  were 

(a)  See  17  Yes.  95. 
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1848.  not  parties);  the  answer  in  Feary  Y.Stephen807i;  and 
the  petition  of  Stephenson  and  Bead  in  the  two  causes 
of  Bower  v.  Marris  and  Feary  v.  Stephenson. 

***'^^***"^'  With  respect  to  the  above  proceedings,  there  are  two 
aspects  under  which  they  might,  from  their  nature,  have 
been  available  to  the  Plaintiffs ;  first,  as  acknowledg- 
ments taking  the  case  out  of  the  statute ;  and,  secondly,  as 
a  judicial  determination  establishing  the  right  which  the 
Plaintiffs  claim  in  this  suit  As  to  the  former,  although 
it  was  prominently  put  forward  at  first,  it  was  at  last 
but  faintly  insisted  that  the  Plaintiffs  could  in  those 
proceedings  find  such  an  acknowledgment  as  the  statute 
requires.  I  am  clear  they  are  not  acknowledgments 
within  the  statute.  I  am  satisfied  it  cannot  be  made 
out,  that  in  any  of  these  proceedings  there  is  an  acknow- 
ledgment by  the  party  to  be  charged  to  the  party  who 
is  entitled  to  receive  the  money.  Lord  St  John  v. 
Bovghton  (a)  was  the  case  of  a  trust  to  pay  debts,  and 
the  Vice-Chancellor  of  England  held,  that,  the  trustee 
having  signed  an  acknowledgment  admitting  a  party  to 
be  a  creditor,  that  would  take  the  case  out  of  the  oper- 
ation of  the  statute.  That  case  does  not  help  the 
Plaintiffs. 

It  must  be  on  the  ground  that  the  proceedings  in  this 
Court  were  equivalent  to  a  judicial  determination,  if 
those  proceedings  are  to  avail  the  Plaintiffs  in  this  suit 
The  order  of  the  14th  of  July,  1837,  in  Bower  v.  MarriSy 
is  the  proceeding  which  is  relied  upon  for  this  purpose. 
This,  it  was  said,  judicially  decided  the  right  of  the 
Plaintiffs  to  that  which  they  claim  in  the  present  suit 
A  question  here  suggests  itself, — ^why,  if  an  order  of  the 
Court  already  exists,  which  gives  the  Plaintiffs  what 

{a)  9  Sim.  219. 
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they  ask,  should  this  suit  be  necessary  to  enforce  it  ?  i848. 
And  to  that  question  I  have  certainly  heard  no  suffi- 
cient answer ;  even  admitting,  for  the  purposes  of  the 
argument,  that*the  Plaintiffs  are  entitled  to  have  this 
suit  treated  as  a  suit  to  enforce  the  order  obtained  by  ••<V«««' 
the  creditors  of  Joseph  M arris  on  the  14th  of  July, 
1837.  The  Plaintiffs,  in  this  view  of  the  case,  are 
pressed  with  two  difficulties:  first,  that  the  order  is 
not  imperative  upon  Stephenson  and  Read  to  pay  the 
purchase-money;  and,  secondly,  if  it  were  imperative 
upon  them,  still,  it  might  not  be  binding  upon  the  bene- 
ficial or  real  owners  of  the  estate,  the  cestui  que  trusts. 

As  to  the  first  of  these  points,  I  find  the  order  impe- 
rative upon  the  vendors  to  convey  and  deliver  up  the 
deeds  upon  receiving  the  purchase-money;  but  I  find 
no  order,  which,  either  in  terms  or  by  any  necessary 
implication,  directs  Stephenson  and  Read  to  pay  the  mo- 
ney. Stephenson  and  Read  were  not  parties  to  the  suit 
They  were  mere  trustees  of  the  real  estate  of  John  Ste- 
phenson, and  had  not,  so  far  as  it  appears,  any  money 
in  hand  to  enable  them  to  pay  the  purchase-money.  It 
is  not  probable,  that,  in  a  case  so  circumstanced,  it  could 
have  been  intended  to  bind  Stephenson  and  Read,  by  an 
adverse  order  to  pay  the  purchase-money.  It  would  not 
be  compatible  with  the  practice  of  the  Court  to  make 
the  order  in  such  a  case,  unless  upon  the  consent,  under- 
taking, or  submission  of  the  parties  by  whom  the  payment 
was  to  be  made;  and  I  find  no  such  consent,  undertaking, 
or  submission  on  their  part  mentioned  in  the  order.  I 
do  not,  however,  by  what  I  now  say,  mean  to  question 
the  right  of  the  vendors  to  any  benefit  which  they  may 
be  advised  the  order  of  the  14th  of  July,  1837,  gave 
them  against  Stephenson  and  Read.  They  may  enforce 
the  order  if  they  can;  but;  for  that  purpose  only,  I  think 
this  suit  is  unnecessary. 

VOL.  VIL  c  H.  w. 


Judgment, 
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1848.  The  second  question  is,  whether  the  order  of  thel4th  of 

July,  1837,  binds  the  cestui  que  trusts  claiming  under 
John  Stephenson' 8  will,  and  under  Comdivs  Swndara  t  I 
am  clear  it  does  not.  The  cestui  que  trust  ctf  a  real  estate 
is  a  necessary  party  to  a  suit  in  this  Court  affecting  that 
estate.  The  case  is  not  within  the  SOth  Order  of  August, 
1841,  which  enables  the  Court  to  deal  with  real  estate, 
under  certain  circumstances,  in  the  absence  of  the  per- 
sons beneficially  interested. 

In  what  I  have  said,  I  do  not  express  any  opinion  as 
to  the  right  of  the  Plaintiffs  to  claim  as  general  credi- 
tors against  the  estate  of  the  debtor.  My  observations 
are  confined  to  their  right  to  a  specific  charge  upon  this 
particular  property. 

I  have  read  the  note  of  the  judgment  in  the  case  of 
Coore  V.  Lowndes  (a),  and  the  circumstances,  as  they 
appear  to  me,  do  not  touch  this  case. 

I  have  assumed,  throughout  these  observations,  that 
the  possession  of  the  parties  was  not  adverse  to  the  rights 
of  the  vendor  at  the  time  the  statvte  3  &  4  WilL  4, 
c.  27,  came  into  operation.  Now,  if  the  Plaintiffs  can 
at  law  recover  from  the  trustees  possession  of  the  pro- 
perty, this  Court  would  not^  at  the  instance  of  the  ces- 
tui que  trust,  admitting  the  purchase-money  has  not 
been  paid,  restrain  the  vendor  from  proceeding  to  en- 
force his  legal  remedy.  I  shall  give  the  Plaintiffs  leave 
to  proceed  in  ejectment  for  the  recovery  of  the  property. 
I  do  this  without  expressing  any  opinion  on  the  legal 
question.  In  a  case  where  the  purchasers  are  here,  ad- 
mitting that  they  have  an  estate  for  which  they  have 

(a)  Not  reported. 
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not  paid,  this  Court  wiU  deprive  the  PlaintifiB  of  no        i848. 
possible  chance  of  recovering  the  property. 


The  only  other  point  is,  that  some  of  the  parties  have 
not  taken  the  benefit  of  the  statute.  I  can  make  no  •^•*^^"»«^- 
decree  against  them  in  the  present  state  of  the  case.  If 
the  Plaintiffs  should  hereafter  seek  to  take  advantage 
of  the  submission  of  those  parties — the  right  of  the 
Plaintiff  being  entirely  a  legal  right, — ^if  they  should 
have  tried  the  action  at  law,  it  may  be  a  question 
whether  the  Court  can  do  otherwise  than  govern  itself 
by  the  result  of  the  legal  proceedings.  For  this  reason, 
amongst  others,  I  abstain  from  giving  any  opinion  on 
that  part  of  the  casa 


1848. 

BARKER  V.  ROGERS.  ^^9"^ 

ROGERS  V.  ROGERS.  9th  A  loth 

T  February, 

HE  suit  of  Barker  v.  Rogers  was  instituted  by  the  Pe«oM  who 
residuary  l^atees  under  the  will  of  Ann  Rogers  against  portiooB^ 

property  in 
the  poeBeadon 

of  another  at  the  time  of  his  death,  are  not  neccwaiy  parties  to  a  suit  for  adnunistration 

of  the  estate  of  the  deceased  person. 

A  sabmisaion  by  the  Defendant  "to  the  judgment  of  the  Court,  whether"  certain  per- 
sons "  onght  to  be  made  parties  to  the  suit»"  may  be  properly  set  down  as  an  objection  for 
want  of  parties,  under  the  d9ih  Order  of  August^  1841. 

In  a  suit  for  administering  the  estate  of  one  who  had  been  the  personal  representatiye 
cf  another,  the  jparty  entitle  to  a  share  of  the  residuMy  estate  of  such  other  person  car- 
ried in  a  claim  for  such  share,  as  a  debt,  before  the  Master ;  but  the  Master  dissallowed 
thtf  daan,  on  the  ground  that  such  residuary  share  could  not  be  allowed  as  a  debt,  unless 
it  appeared  that  the  clear  residue,  after  payment  of  debts  fto.,  had  been  ascertained — Held, 
that,  in  such  a  case,  the  claimant  ought  to  have  forthwith  applied  to  the  Court  for  a  direc- 
tion to  the  Master  to  receive  the  obum,  or  to  be  examined  pro  tntentse  stio,  or  for  leave  to 
file  a  bill  for  the  administration  of  the  estate  in  question,  or  take  some  such  proceeding, 
and  to  stay  the  distribution  of  the  estate  of  the  representatiye  in  the  meantime ;  and  that 
he  ought  not  to  haive  delayed  lus  claim  until  after  the  Master's  report,  and  the  order  on 
further  directions. 

Tliat  where,  after  such  dehi^,  the  claimant  of  the  residuaiy  share  filed  hu  bill  against 
the  parties  in  the  administration  suit,  the  Court,  though  it  stayed  the  general  distribution 
of  the  fund,  would  not  stay  the  payment  of  the  costs  under  the  order  on  ftirther  directions. 
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her  executors,  for  the  administration  of  her  estate.  The 
executors  by  their  answer  stated,  that  they  had  paid  to 
the  Plaintiffs  their  share  of  such  property  as  was  clearly 
the  personal  estate  of  the  testatrix:  that  the  furniture, 
plate,  and  other  articles  in  the  house  of  the  testatrix  at 
the  time  of  her  decease  were  in  her  possession  as  the 
administratrix  of  John  Rogers  her  late  husband,  who 
had  died  intestate;  and  that  a  promissory  note  for  lOL, 
payable  to  her  said  late  husband,  and  a  sum  of  4&21 
cash,  had  been  found  in  a  drawer  in  the  house,  a  moiety 
of  which  was  claimed  by  the  next  of  kin  of  the  said  in-' 
testate  ;  and  they  submitted  "  to  the  ju<^ment  of  the 
Court,  whether  or  not  the  said  next  of  kin  who  had 
made  the  claim  thereinbefore  set  forth  ought  to  be  made 
parties  to  the  suit" 


The  Plaintiffs  set  down  the  cause  as  upon  an  objection 
for  want  of  parties. 


Argumau,         Mr.  Wood  find  Mr.  Josiah  TT.  Smith,  for  the  Defend- 
ants. — 


First — ^the  submission  in  the  answer  does  not  amount 
to  an  objection  for  want  of  parties  ;  it  is  only  the  sug- 
gestion of  trustees  made  in  performance  of  their  duty,  in 
order  that  the  Court  may  be  informed  of  the  different 
claimants  of  the  trust-fund.  Secondly,  the  whole  of  the 
estate  of  the  testatrix  having  been  administered,  with 
the  exception  of  the  specific  property  in  dispute,  the 
question  of  right  in  respect  to  such  property  ought  not 
to  be  determined  in  the  absence  of  one  of  the  classes  of 
claimants  of  that  property, — the  next  of  kin  of  the  hus- 
band,— and  such  next  of  kin  are  therefore  necessary 
parties. 


CASES  IN  OHANOBBY. 
Mr.  IF.  Morris  for  the  Plaintifis. 


The  Viob-Chahobllob  held,  that  the  cause  was  pro-  Jwlgment. 
perly  set  down  on  the  question  of  parties ;  and  said,  that 
the  Court  could  not  require  a  person  to  be  made  a  party 
to  an  administration  suit  merely  because  he  had  made 
a  claim  to  property  which  was  in  the  hands  of  the  tes- 
tatrix, as  being  property  which  did  not  belong  to  her, 
but  which  she  had  held  as  the  administratrix  of  another. 


The  usual  decree  was  afterwards  made,  and  the  accounts 
were  taken  before  the  Master.  One  of  the  next  of  kin 
of  the  husband,  the  intestate,  having  obtained  admini- 
stration de  bonis  non  of  his  estate,  carried  in  a  claim  as 
a  creditor  against  the  estate  of  Ann  Rogers,  the  adminis- 
tratrix, in  respect  of  the  estate  of  the  intestate  remain- 
ing in  her  possession  at  her  decease.  The  Master  dis- 
allowed the  claim.  The  report  was  made  and  confirmed ; 
and  on  the  16th  of  December,  1848,  the  cause  was  heard 
for  further  directions,  and  a  decree  made  for  the  taxa- 
tion of  the  costs  and  the  distribution  of  the  fund. 

On  the  11th  of  January,  1849,  the  next  of  kin  of  itogen 
John  RogerSy  the  husband,  filed  their  bill  against  the  s^en, 
executors  of  Ann  Rogers,  and  the  Plaintiffs  in  the  suit 
o{ Barker  Y.Rogers,  claiming  their  distributiye  shares 
of  the  estate  of  John,  the  husband,  alleged  to  have  been 
possessed  by  the  wife  as  his  administratrix,  and  imme- 
diately applied  for  an  injunction  to  restrain  all  pro- 
ceedings by  the  Defendants  or  any  of  them,  for  obtain- 
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ing  or  recovering  the  monies  therein  mentioned,  stand- 
ing to  the  credit  of  the  cause  Barker  v.  Rogers,  until 
the  fiirther  order  of  the  Court 


Argument.         Mr.  Molina  for  the  motion. — 

The  claim  of  the  Plaintiffs  in  Rogers  v.  Rogers,  was 
rejected  by  the  Master,  in  Barker  v.  Rogers,  not  on 
the  ground  of  defective  evidence,  but  because  the  Mas- 
ter was  of  opinion  that  it  could  not  be  allowed  as  a  debt, 
and  that  it  must  be  established  by  a  suit  The  Plaintiffs 
do  not  question  the  propriety  of  that  decision ;  and  they 
therefore  did  not  complain  of  the  report  The  course 
which  they  have  taken  was  therefore  the  proper  and 
only  course  open  to  them. 

The  SolMtor^enerai  and  Mr.  W.  Morris  opposed  the 
motion. — 

This  was  an  irregular  attempt  to  reverse  the  decision 
of  the  Master,  without  excepting  to  his  report  Any 
proper  claim  which  the  Plaintiffs  in  Rogers  v.  Rogers 
had,  might  have  been  substantiated  in  Barker  v.  Rogers. 
After  the  order  on  further  directions  in  that  cause,  and 
the  taxation  of  the  costs  under  that  order,  the  Court  would 
not  stay  the  proceedings,  or  re-open  the  accounts  of  the 
testatrix's  estate. 


Judgment.       ViCB-ChaNCBLLOB  : — 

In  the  cause  of  Barker  v.  Rogers,  the  tisual  decree 
was  made  for  an  account  of  the  estate  of  the  testatrix  in 
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the  cause.  The  testatrix,  Ann  RogerSy  had  been  the  i849. 
personal  representative  of  John  Rogers^  her  husband. 
The  administrat^M'  d$  hmia  non  of  John,  made  a  claim 
in  the  Master's  office  for  a  specific  sum,  as  a  debt  due  to 
the  estate  o£John.  The  daim  was  founded  upon  the  •^••*'"'*^ 
all^ati<Mk,  that  a  specific  sum  of  money  was  discovered 
in  the  house  after  the  death  otJohn,  the  husband,  which 
formed  part  of  his  estate,  and  was  afterwards  laid  out 
in  SL  per  cent  stock.  The  Master  rejected  the  claim ;  and 
he  rejected  it,  as  he  informs  me,  both  upon  the  ground, 
that  he  could  not  allow,  as  a  debt^  the  claim  of  the  repre- 
sentative of  e/oAn  to  a  specific  sum  of  money,  which  had 
been  laid  out  upon,  and  still  stood  in,  a  particular  invest- 
ment; and  also  because  he  could  not  charge  the  estate  of 
the  testatrix  with  a  debt  claimed  to  be  due  as  part  of  the 
residuary  estate  of  John,  which  would  not  in  fact  be  due, 
unless  it  appeared  that  such  sum  remained  after  the 
debts  of  c/bAn  were  paid.  The  Master  accordingly  dis- 
allowed the  claim,  observing;  that  it  could  only  be  al- 
lowed, if  at  all,  in  a  suit  instituted  for  that  purpose ; 
and  he  made  his  report,  stating  the  claim,  and  the  fact 
of  its  having  been  disallowed.  The  report  was  con- 
firmed, and  the  decree  upon  further  directions  was  made 
in  December,  1848.  Under  this  decree  the  costs  have 
been  taxed;  but  the  decree  has  not  been  otherwise 
carried  into  effect  In  January,  1849,  the  present  bill 
was  filed  to  litigate  the  claim  of  the  husband  s  estate, 
in  respect  of  the  property  alleged  to  belong  to  that  es- 
tate; and  all  the  parties  to  the  suit  of  Barker  v.  Rogers 
are  made  Defendants,  for  the  purpose  of  staying  the 
distribution  of  the  fund  until  the  rights  are  determined 
in  this  cause.  The  parties  have  not  taken  the  proper 
course.  The  Plaintifis  must  have  been  aware,  when 
their  claim  was  made  before  the  Master,  that  the  fund 
would  be  distributed  in  this  suit,  unless  they  succeeded 
in  intercepting  the  order  for  that  purpose.      When, 
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JudgmaU, 


therefore,  the  claim  was  rejected,  instead  of  delajing 
their  application  until  the  cause  had  been  heard  for 
further  directions,  they  should  have  immediately  come 
to  the  Court  by  petition,  for  a  direction  to  the  Master 
to  receive  their  claim  as  a  debt  or  liability  of  the  estate 
of  the  testatrix,  or  for  liberty  to  go  in  before  the  Master 
pro  interesse  mo,  or,  if  necessary,  for  leave  to  file  a  bill, 
or  have  taken  some  such  proceedings;  and  the  Court, 
in  dealing  with  that  application,  would  have  accom- 
panied any  order  which  it  made,  with  a  direction  for 
suspending  the  final  order  in  the  other  suit  It  would 
be  going  too  far,  however,  to  hold  that  the  negli- 
gence or  delay  of  the  Plaintiffs  should  operate  as  a  for- 
feiture of  their  right,  if  they  are,  as  they  allege,  en- 
titled to  this  property.  I  think  the  proper  course  will 
be,  to  allow  the  decree  in  Barker  v.  Rogers,  so  far  as  it 
directs  the  payment  of  the  costs,  to  be  carried  into  exe- 
cution, and  stay  the  distribution  of  the  residue  of  the 
fund  until  the  further  order  of  the  Court 
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I7th  S  ISth 

Match, 

ToabiUby  the  X  HE  bill  stated,  that,  by  an  indenture  of  the  3rd  of 

^^J^.*''  February,  1823,  the  Phuntiff  became  a  surety  for  the 

w^IS  ^f  payment  of  an  annuity  granted  by  the  Defendant  to  one 

teredintobya  Downes;  and  that,  by  an  indenture  dated  the  28th  of 

in  remainder,  February,  1823,  duly  registered  at  Wakefiddy  made  be- 

^^^  tween  th'eDefendant  and  thePkintiff,— reciting  the  will 

t^^f^ml  ^^  -H^wiry  Dumombe,  dated  in  1799,  whereby  he  devised 

judgmentnane-'  his  estates  at  Burton  Leonard  and  elsewhere  in  the 

teni^t  in  t^,  county  of  York,  to  his  nephew  Tluymaa  Dwncofnbe,  for 

hL^^^**  life,  with  remainder  to  trustees  to  preserve  contingent 

made  ohai^ges 

on  hia  estate,  under  the  statute  1  ft  2  Vict,  c  110,  are  not  neoeasaiy  parties. 
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remainden,  remainder  to  the  use  of  the  first  son  of  the  i848. 
body  of  the  said  Thonuu  Dunoambe,  with  divers  remain- 
ders oyer:  reciting,  also,  that  the  testator  died  in  April, 
1818 ;  and  that  the  Defendant  was  the  first  son  of  Thomas 
Duncombey — ^the  Defendant,  in  order  to  indemnify  the 
Plaintiff  against  his  liabilities  under  the  deed  of  the  3rd 
of  February,  1823,  granted  and  demised  the  said  estates 
unto  the  Plaintiff,  his  executors,  administrators,  and 
assigns,  for  the  term  of  600  years,  to  commence  and  be 
computed  from  the  decease  of  Thomas  Duncombe^  with- 
out impeachment  of  waste,  upon  trust,  by  selling,  mort- 
gaging, or  otherwise  disposing  of  the  premises,  or  by 
means  of  the  rents  and  profits  thereof,  to  indemnify  the 
Plaintiff,  his  heirs,  &c.  from  all  costs  and  damages  by 
reason  of  the  Plaintiff  having  become  surety  for  the 
payment  of  the  annuity:  and  the  Defendant  thereby, 
for  himself,  his  heirs,  executors  and  administrators,  co- 
venanted, promised,  and  agreed  with  the  Plaintiff,  his 
heirs,  executors,  administrators  and  assigns  respectively, 
that  the  Defendant  would,  at  his  costs  and  charges,  as 
soon  as  conveniently  might  be  after  the  decease  of 
Thomas  Ihrnoombe^  suffer  and  execute  such  common 
recovery  or  recoveries,  or  other  assurances  in  the  law, 
as  by  the  Plaintiff,  his  heirs,  executors,  &c.,  should  be 
reasonably  required  for  more  effectually  conveying  and 
assuring  the  said  estates  to  the  Plaintiff,  his  executors, 
•j^,  for  the  said  term. 

The  bill  stated,  that,  the  Defendant  having  made  de- 
fault in  payment  of  the  annuity,  the  Plaintiff  had  been 
required  to  pay  various  sums  in  respect  of  the  same ; 
and  that  Thomas  Dtmcombe  died  on  the  7th  of  Decem- 
ber, 1847,  whereupon  the  Defendant  became  tenant  in 
tail  male  in  possession  of  the  said  estates. 

The  bill  prayed  that  the  Defendant  might,  in  per- 
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1848.  formanoe  of  his  said  covenant,  be  decreed,  at  his  own 
expense,  to  execute  forthwith,  and  afterwards  duly  enrol 
and  perfect  such  a  disposition,  under  the  provisions  of 
the  statute  for  the  abolition  of  Fines  and  Beooveries  (a), 
as  would  be  effectual  for  the  purpose  of  barring  and 
defeating  his  estate  in  tail  male  of  and  in  the  said  es- 
tates, and  all  remainders,  reversions,  estates,  rights,  titles, 
interests,  and  powers,  to  take  effect  after  the  determin- 
ation or  in  defeasance  of  such  estate  in  tail  male,  and 
for  effectually  conveying  and  assuring  the  same  estates  to 
the  uses  of  the  Plaintiff,  for  the  residue  of  the  said  term 
of  500  years,  upon  the  trusts  of  the  said  indenture. 

The  Defendant  by  his  answer  said,  that,  both  pre- 
viously and  subsequently  to  the  date  and  eKecution  of 
the  deed  of  February,  1823,  he  (the  Defendant)  had  ex- 
ecuted for  valuable  consideration  several  other  deeds 
which  he  was  advised  might  contain  covenants  on  his 
part  to  execute  a  disentailing  deed  of  the  said  estates  in 
&vour  of  the  parties  to  such  deeds.  The  Defendant 
also  stated,  that  various  judgments  were  recovered 
against  him,  which  had  been  and  were  duly  registered 
in  the  West  Riding,  and  with  the  senior  Master  of  the 
Court  of  Common  Pleas  at  Westminster,  and  were  still 
unpaid  and  unsatisfied ;  and  the  Defendant  was  advised, 
that  he  could  not  execute  a  disentailing  deed  without 
materially  affectLng  the  rights  of  the  said  several  incum- 
brancera  The  Defendant  also  stated,  that  other  parties, 
therein  named,  had  filed  a  bill  in  this  Court  against 
him,  praying  that  he  might  be  decreed  to  execute  a  pro- 
per disentailing  deed,  in  pursuance  of  a  covenant  con- 
tained in  a  certain  deed  of  May,  1829.  The  Defendant 
submitted,  that  all  or  some  of  such  incumbrancers  were 
necessary  parties  to  the  suit. 

(a)  3  4?  4  WiU.  4,  c.  74. 
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The  cause  was  set  down  upon  the  objection  for  want 
of  partiea 
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Mr.  Wood  and  Mr.  Southgate,  for  the  Defendant^  ar- 
gued, that^  under  the  stat  1  &  2  Vict  a  110,  s.  13,  the 
judgment^reditors  of  the  Defendant  had  acquired  spe- 
cific chaiges  upon  the  estates  in  question;  and  that  the 
l^al  estate  ought  not  to  be  transferred  to  the  Plaintiff 
or  any  other  party  by  a  decree  of  the  Court  in  their 
absence  The  cases  of  Roe  d.  Crow  t.  Baldwere  (a),  and 
Martin  y.  Sknchan  (6),  were  referred  to  with  reference 
to  the  op^ation  of  a  fine  or  recorery,  and  the  possibi- 
lity that  other  conflicting  incumbrances  might  thereby 
be  introduced. 


ArgwmeiU, 


Mr.  BoU  and  Mr.  Memter,  for  the  Phuntiff.— 

The  parties  to  the  contract  are  the  only  necessary 
parties  to  a  suit  for  specific  performance:  Humphreys  r. 
HoOis  (c),  Wood  v.  White  (d),  NeUkorpe  v.  Holgate  (e). 
The  disentailing  of  the  estate  will  not  prejudice  the 
judgment-creditors ;  but,  on  the  contrary,  will  be  a  step 
for  their  benefit v.  Walford  (/). 


Vicb-Chancbllob  : — 

The  effect  of  the  objection  is,  that  the  absent  parties, 
whether  they  claim  under  Mr.  Duncombey  or  by  force  of 


JndffmenL 


(a)  5  T.  R.  104. 

(b)  Id.  107,  n. 

(c)  Jac.  75. 


{e)  1  GoU.  203. 
(/)4Bu£N9.372. 
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1848.       the  act  of  Parliament^  are  meie  incumbraaoers  upon  the 
estate. 


Now  this  is  a  bill  for  specific  performance ;  and  no- 
*'^^'"^'*^*     thing  can  be  more  clear  as  a  general  rule,  than  that^  in 
such  a  suit,  no  persons  are  necessary  parties,  except 
the  parties  to  the  contract 

If,  as  it  was  suggested,  any  of  the  incumbrancers  re- 
ferred to  have  priority  over  the  Plaintiff,  the  decree  for 
specific  performance  of  the  covenant  in  this  suit  will 
not  affect  them.  Incumbrancers  so  circumstanced  are 
never  made  parties  to  a  suit  for  specific  performance. 
If  it  be  doubtful  whether  the  incumbrancers  have  pri- 
ority over  the  Plaintiff  I  cannot  compel  him  to  make 
them  parties,  though  he  might  perhaps  have  elected  to 
make  them  so.  Their  absence  may,  by  possibility,  em- 
barrass the  Plaintiff  at  the  hearing  of  the  cause.  But  I 
cannot  in  this  stage  of  the  cause  decide  that  the  Plain- 
tiff shall  not  enforce  the  contract  against  the  Defendant 
only — ^wholly,  if  he  can  do  so, — partially,  if  the  Defend- 
ant shall  have  put  it  out  of  his  own  power,  or  it  shall 
otherwise  have  become  impossible  for  the  Plaintiff  to 
get  complete  relief  against  the  Defendant 

The  objection  goes  to  the  Plaintiff's  right  to  relief, 
and  not  to  the  question  of  parties. 
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FUSSELL  V.  ELWIN.  19^,  20th,  <& 

T21«r  April, 
HE  bill  was  filed  agamst  four  trustees  of  an  ascer-  if  a  miit  be  in- 

tained  and  appropriated  residue,  hj  the  cestui  que  trust,  g^i^  defend- 
to  recover  the  fund  which  three  of  the  trustees  had  per-  jj^^  wl^Siy 
mitted  to  be  misapplied  and  lost  by  the  default  of  the  l^l«  within 

the  n>**i-T'^^g 

fourth.    The  trustee  by  whose  acts  the  loss  arose  died  of  the  82nd 
after  the  institution  of  the  sidt,  and  his  representatives  ^^  i^^^  ^ 
were  brought  before  the  Court    Afterwards,  one  of  the    ^j^?^ 
surviving  trustees  became  bankrupt    In  this  state  of  oauee  stands 
things  the  suit  was  brought  to  a  hearing.  <tiimijiB^biU, 

A  or  waive  the 

relief  as  to 
-— ~-^-^^  some  or  one  of 

such  defend- 
ants, and  pro- 


The  Sclicitar-Oeneral  and  Mr.  Batten,  for  the  Plain-  »cute  the 

cause  against 

tifis,  proposed  to  take  the  decree  against  the  two  surviv-  the  others  only 

ing  trustees,  and  the  representatives  of  the  deceased  ^flmd,  ^' 

trustee,  omitting  the  trustee  who  had  become  bankrupt  ^jJ^JJ^  ^f 

They  suggested,  that  the  Plaintiff  was  entitled,  under  such  defend- 

the  32nd  Order  of  August,  1841,  to  sue  one  or  more  of  bankrupt  dur- 

the  trustees  at  his  discretion :  Perry  v. Knott  (a),  the  ^5wof Se 

authority  of  which  is  not  affected,  as  to  this  point,  by  ^^JJ?!*^® 

the  case  o{ Lenaghcm  v. Smith  (&);  Lvng  v.  Oolman(c).  assiflneesin 

the  bankrupt- 
cy were  held 

Mr.  Wood  and  Mr.  Gordon,  for  the  Defendants,  sub-  ^^^ 
mitted,  that  the  assignees  of  the  bankrupt  trustee  were  i(  at  the 
necessary  parties  to  the  suit    It  was  a  question  of  cir-  ^JJJ^t te^ 

stated  and  ad- 
mitted, thai  a  defendant  on  the  record  has  become  bankrupt  since  the  institution  of  the  suit, 
the  IHaintiifiB  not  (in  ordinaiy  cases)  at  Uberty  to  disregird  the  bankruptcy,  and  tske  a  de- 
cree against  the  Defendant,  as  if  no  bankruptcy  had  occurred;  but  tke  cause  will  be  or- 
dered to  stand  over,  that  the  aengnees  may  be  made  parties. 

Costs  of  the  day  are  not  given,  where  a  cause  is  ordered  to  stand  over  at  the  hearing, 
owing  to  an  abatement  or  mipeifection  of  the  suit,  which  happened  after  the  cause  was 
at  ivue. 

(a)  5  Beav.  293.  (b)  2  Ph.  301.  {c)  10  Beav.  370. 


30 


CASES  IK  CHANCERY. 


1849. 


Ap^fumttU, 


cumstances,  whether  the  Court  would  allow  one  trustee 
to  be  sued  in  respect  of  an  allied  breach  of  trust  with- 
out his  co-tru8te&  It  could  not  be  done  in  the  case  of 
an  administration  suit :  Biggs  v.  Penn  (a),  HaU  v.  Aus- 
tin (b).  Nor  could  it  be  done  where  the  absent  trustee 
was  the  principal  defaulter,  or  retained  in  his  hands  the 
very  fond  in  dispute :  ShipUm  v.  Rawlins  (c).  And  in 
a  case  like  the  present  the  Court  would  not  permit  a 
plaintiff  to  commence  and  for  a  time  prosecute  his  suit 
with  a  certain  aspect,  as  against  all  the  parties  who 
might  be  charged,  and  after  the  defence  had  been  adapt- 
ed to  the  frame  of  the  suit,  then  to  change  its  form, 
drop  some  of  the  Defendants,  and  proceed  against  the 
others  alone.  Every  Defendant  was  entitled  to  know, 
at  the  outset  of  the  suit,  whether  he  was  to  be  jointly 
or  severally  charged.  It  was  not  an  answer  to  this  ar- 
gument to  say,  that  if  the  Plaintiff  obtained  a  decree 
against  all,  he  might  proceed  to  execution  against  any: 
the  defence  was  framed  with  reference  to  the  question 
of  what  decree  the  Court  ought  to  make^  and  not  to  the 
question  how  the  Plaintiff  might  think  proper  to  deal 
with  it  when  made.  The  Defendant  might  also  be  ma- 
terially prejudiced,  with  respect  to  his  remedy  over,  or 
to  contribution,  by  the  circumstance  of  othe^  persons 
liable  not  being  parties  to  the  suit  (cT). 


The  Solicitar-Generai,  in  reply. — 

The  objection  in  this  case  can  only  occasion  expense 
and  delay.  Any  benefit  that  the  Defendants  can  hope 
to  obtain  from  bringing  the  assignees  before  the  Court 
can  be  had  without  that  form.  If  the  decree  be  made 
against  the  Defendants  in  this  suit,  they  would  be  al- 


(a)  4  Hare,  409. 

(b)  2  CoU.  670. 
((?)  4  Hare,  619. 


(d)See  If  one  v.   Tucker y   5 
Hare,  79. 
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lowed  to  prove  under  the  bankruptcy  for  such  amount 
of  contribution  as  they  might  be  entitled  to ;  or  the 
Plaintiffs  may  prove  in  the  bankruptcy,  as  they  have  in 
fact  applied  to  do.  The  bankrupt  was  not  himself  the 
party  who  possessed  the  trust-funds,  and  the  case  ofSk^ 
ton  ▼.  Rmdins  does  not  therefore  apply.  The  circum- 
stance that  a  trustee  was  madeaparty  in  the  first  instance, 
cannot  exclude  the  Plaintiff  from  the  benefit  of  the  82nd 
Order,  if  he  afterwards  thinks  proper  to  dismiss  his  bill 
as  to  such  trustee.  It  is  perhaps  impossible  to  suggest 
any  variation  in  the  defence  which  such  a  course  would 
render  necessary.  None  has  in  &ct  been  suggested.  If 
such  a  difficulty  arose,  it  might  be  met  by  giving  the 
Defendant  liberty  to  file  a  supplemental  answer,  or  in 
some  other  effectual  manner.  Hie  difficulty  is,  in  fact, 
only  imaginary.  In  this  case,  however,  the  suit  comes 
to  a  hearing  in  a  perfect  form.  There  is  no  evidence  of 
any  bankruptcy :  that  is  only  stated  at  the  bar.  All 
that  the  Court  knows  by  the  facts  before  it  is,  that  one 
Defendant  does  not  appear ;  and  there  is  nothing  to 
prevent  the  Plaintiffs  from  taking  the  decree  against 
him,  upon  affidavit  of  service. 
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Vice-Chancellob  : — 

I  assume,  for  the  purpose  of  my  present  decision  on 
the  question  of  parties,  that  this  case  is  one  in  which 
the  Plaintifis  are  not  under  the  necessity  of  proceeding 
by  an  administration  suit ;  that  the  executors  have  com- 
mitted a  breach  of  trust  for  which  they  are  jointly  and 
severally  liable ;  and  that  the  32nd  Order  of  August, 
1841,  had,  in  that  state  of  circumstances,  given  the 
cestuis  que  trust  who  have  been  injured  by  the  breach 
of  trust,  an  option  to  proceed,  either  against  all  the  trus- 
tees, or  against  some  or  one  of  them.    The  Plaintiffs 


JudffmeiU. 
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having,  ae  I  assume,  that  option,  have  exercised  it  by 
filing  a  bill  against  alL  If  at  the  hearing  in  such  a  case 
the  Plaintiffs  had  desired  arbitrarily  to  dismiss  their  bill 
as  against  some  or  one  of  the  Defendants,  and  to  have 
a  decree  made  against  the  others,  such  an  application 
would  have  been  refused  The  Court  would  have  said, 
that  if  the  Plaintiffs  had  originally  elected  to  file  their 
bill  against  some  or  one  only,  those  against  whom  the 
bill  was  filed  might  have  proved  such  a  case  as  would 
have  shewn  that  they  ought  not  to  be  so  dealt  with.  It 
would  not  be  difficult  to  suggest  many  cases  admitting 
of  such  a  defence. 


In  the  principal  case  the  suit  came  before  the  Court 
for  hearing,  and,  for  anything  that  appeared  upon  the 
proceedings,  there  was  no  reason  why  a  decree  against 
all  the  Defendants  should  not  be  made.  It  was  said, 
however,  by  counsel,  and  admitted  on  all  sides,  that  one 
of  the  parties  had  become  bankrupt  That  being  the 
case,  the  common  course  was,  to  let  the  case  stand 
over  for  the  purpose  of  bringing  the  assignees  before 
the  Court  by  supplemental  bilL  The  Plaintiff,  how* 
ever,  resisted  the  adoption  of  this  course,  and  in- 
sisted, that,  inasmuch  as  the  bill  might  have  been 
filed  originally  against  some  only  of  the  Defendants, 
he  was  certainly  entitled  to  a  decree  against  the  per- 
sons named  as  defendants  other  than  the  bankrupt ;  or 
if  not,  that  he  was  at  liberty  to  disregard,  and  to  re- 
quire the  Court  to  disregard,  the  fact  of  the  bank- 
ruptcy, and  take  a  decree  against  all  the  Defendants 
on  the  record,  as  if  the  bankruptcy  had  not  taken 
place.  I  think  that  neither  of  those  courses  is  open 
to  the  Plaintiff;  but  that  the  cause  must  be  dealt  with 
in  the  usual  way,  by  directing  it  to  stand  over,  giving 
the  Plaintiffs  liberty  to  make  the  assignees  of  the 
bankrupt  parties  by  supplemental  bill. 


CASES  IN  CHAKCEBT.  S3 

Mr.  Woody  for  the  Defendants,  asked  for  the  costs  of       i849. 

the  day.    But  ^i^;^ 

^__  Elwut. 

The  Yige-Chavobixor  said,  it  was  not  the  practice  in        

such  a  case  to  give  costs.  yd^meiu. 


1848. 

PHILLIPS  V.  SARJENT.  n^  ^  13^ 

SJvly. 
IR  BENJAMIN  TEBBS,  by  his  wiU,  dated  in  1769,  Where  a  term 

bequeathed  as  follows :—  JeaSbLi"t^» 

le^tee  for  life^ 

''  I  leave  to  my  daughter  t/atie,  by  my  first  wife,  the  ^r  o^e^^d 
Swan  AMiouKy  at  Charing  CroaSy  to  commence  imme-  ^  ^S^^""' 
diately  after  my  death:  but  if  she  should  die  unmarried,  joined  with  the 
or  married  and  having  no  children,  then  to  my  daugh-  selling  and  as- 
ter Elizabeth  Hodgson,  and  after  her  death  then  to  ^^^pur. 
Louisa  Hodgson,  her  daughter.''  ^Jf  rt^k, 

Borviyes  the 

The  testator  died  in  1796.    The  house  which  was  the  tenn,  ^e^iegJ 
subject  of  the  l^acy  was  leasehold,  for  the  residue  of  a  ^t^SeT^iJteS 
term  of  sixty-four  years,  expiring  at  Michaelmas,  1830.  ^  reminder. 
In  December,  1806,  Messrs.  Drummond  purchased  the  the  stock,  al- 
house  for  the  sum  of  23332.  6s.  Sd,,  SL  per  cent  Reduced  ter  ^  not  a 
Annuities,  which  was  transferred  by  them  to  CoUick  ^JjJ^*^**** 
and  Carpenter,  the  executors  of  the  testator,  and  George     h  the  lega- 
Hodgson  the  husband  of  Elizabeth  Hodgson,  and  Jane  ^'^j,^^^ 
Tebbs,  all  of  whom  executed  the  assignment  of  the  re-  a  party  to  the 

oonversion) 

sidue  of  the  term  to  Messrs.  Drummond,  CoUick,  Car-  sues  for  a  por- 
perUer,  and  Oeorge  Hodgson,  and  also  Elisabeth,  his  wife,  siuue-mon^ 
aU  died  in  the  lifetime  of  Jane  TObe.  In  April,  1836,  ^^  ^^Ci^ 
Jane  Tdbs  transferred  23002.  of  the  said  stock  into  the  Vde,  whether 

the  Court  win 
do  more  than 

secnxe  the  fond,  or  whether  it  will  apportion  the  ftmd  Moording  to  thevaltie  of  thereepeo- 

tive  interests    giicerg. 

TOL.  Vn.  1)  H.  W. 
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1848.  joint  names  of  herself,  Oearge  Tdba,  and  8.  P.  ifonn, 
and  sold  the  remdning  ZSL  6s.  Sd,  On  the  28th  of 
April,  1842,  Javs  Tehba  and  S.  P.  Manny  then  the  sur- 
yiying  trustees,  transferred  the  23002.  into  the  joint 
names  of  themselves  and  the  Plaintiffs,  who  executed  a 
declaration  of  trust  of  the  fund  of  that  date,  which  de- 
clared the  same  to  be  for  Jane  TMa  and  her  assigns, 
for  her  life,  and  after  her  decease  to  pay  and  apply  the 
dividends  during  the  life  of  Louisa  Satjent  (formerly 
Louisa  Hodgson)  for  her  separate  use,  without  power  of 
anticipation ;  and  after  her  decease,  upon  trust,  as  to 
8002.  of  such  stock,  for  Louisa  Jane  Mann,  for  her  se- 
parate use  for  her  life,  and  after  her  decease,  for  such 
persons  as  she  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment^  for  her  executors,  &c.:  and  as 
to  4602.  thereof,  upon  trust  for  Frowns  Ann  Toppitt, 
her  executors,  &c. ;  and  as  to  the  remaining  10502.  upon 
trust  for  Ddia  Mann,  Susan  Barnes,  Caroline  Mann, 
Ellen  Marriott,  Rose  Mann,  and  Oaiherine  Mamn,  as 
tenants  in  common. 

Jams  TMs  died  in  January,  1845,  having  received 
the  dividends  of  the  23002.  stock  during  her  life. 

The  bill  was  filed  by  the  surviving  trustees  of  the 
fund,  to  obtain  the  directions  of  the  Court 


Argmient.         Mr.  Ksnyon  Parker  and  Mr.  Hvngestcn,  for  the  trustees. 

Mr.  WoUker  and  Mr.  Prior,  for  the  husband  of  Louisa 
Sarjent,  claimed  the  2300L  stock,  firom  the  decease  of 
Jane  TMs,  (EligcAeth  Hodgson  having  died  in  her  life- 
time), as  his  absolute  property  in  right  of  his  wifa  The 
sale  of  the  house  to  Messra  Drwmmand  was  a  conversion 
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by  the  executom  As  against  Louisa,  the  legatee,  that 
conversion  was  a  breach  of  tnist,  and  therefore  a  wrong- 
ful act  It  was  not  wrongful  as  against  Jane  TMs, 
under  whose  appointment  or  declaration  of  trust  the 
other  Defendants  claim ;  nor  was  it  wrongful  against 
Elizabeth  Hodgson, — for  both  Jane  Tehba  and  JSUzabeth 
Hodgson  concurred  in  the  sale;  but  being  wrongful 
against  Louisa,  it  was  at  her  option,  either  to  repudiate 
the  transaction  and  insist  upon  the  preservation  of  the 
house  in  specie,  or  to  adopt  it  and  take  the  benefit  of  it 
Louisa  may  be  taken,  by  her  acquiescence,  to  have  adopt- 
ed the  conversion,  and  to  have  accepted  the  stock  as 
representing  the  house, — ^to  have  taken  a  property  of  an 
enduring  nature,  in  the  place  of  property  held  for  a  cer- 
tain term.  The  greater  permanency  of  the  interest  is  the 
only  consideration  which  it  can  be  suggested  that  Louisa 
received  for  her  acquiescence  in,  or  adoption  of,  the 
conversion  of  the  property ;  and  if  it  be  held,  that  the 
first  tenant  for  life,  by  having  lived  until  after  the  ex- 
piration of  the  term  for  which  the  house  was  held,  ac- 
quired the  absolute  disposal  of  the  fund,  Louisa,  the 
l^atee  in  remainder,  will  have  suffered  the  risk  arising 
firom  the  conversion  of  the  property  into  money,  but 
will  be  deprived  of  the  only  advantage  which  she  could 
derive  from  that  conversion. 


1848. 


AfffVUMlUm 


Mr.  Wood  and  Hr.  Rogers,  for  the  other  Defendants. 


Vicb-Chakcellob  : — 

The  rights  of  the  parties  must  be  determined  by  con- 
sidering the  case  as  between  Louisa,  on  the  one  side, 
and  all  the  persons  who  were  parties  to  the  sale  to  the 
Drummonds,  on  the  other.    Louisa  may  possibly  have 

d2 


i/MC^^fMCNC* 


36 


1848. 


JudgmaU. 


CASES  IN  OHANOE&T. 

a  right  to  say  she  will  consider  the  sale  as  a  breach  of 
trust  and  a  wrong;  or  to  adopt  it,  and  consider  and 
treat  it  as  a  lawful  act  Louim  cannot,  however,  have 
the  right  to  consider  and  treat  the  sale  as  a  breach  of 
trust  and  a  wrong,  so  far  (if  at  all)  as  it  may  be  for  her 
benefit  to  do  so,  and  estop  the  other  parties,  or  any  of 
them,  from  claiming  the  benefit  of  the  same  view  of  the 
casa  She  cannot  have  a  right  to  say,  the  sale  was 
wrong,  so  far  only  as  it  may  appear  for  her  benefit  to 
consider  it  wrong,  and  to  consider  it  as  right,  so  far 
only  as  it  may  appear  for  her  benefit  to  consider  it  right 

There  are  two  theories  according  to  which  the  sale 
may  be  considered  with  regard  to  Louisa  First,  Louiaa 
might  reject  the  transaction  altogether ;  and  secondly, 
she  might  adopt  it  altogether,  and  treat  the  act  as  law- 
ful; saying  to  the  executors,  ''you  have  irregularly  sold 
the  property,  but  I  claim  the  application  of  the  purchase* 
money,  as  representing  the  property,  in  conformity  with 
the  trusts  of  the  wilL'' 


The  first  of  these  theories  does  not  arise  in  this  case. 
If  the  second  be  adopted,  the  case  is  the  same  as  if 
Louisa  had  joined  in  the  sale.  The  principle  may  be 
considered,  by  supposing  that  Elizabeth  Hodgson,  who 
did  so,  had  immediately  afterwards  filed  a  bill  to  have 
a  part  of  the  trust  funds  awarded  her  in  possession; 
would  the  Court,  in  that  case,  have  implied  an  agree- 
ment between  Jane  TMs  and  Elizabeth  Hodgson  that 
the  fund  was  to  be  so  divided  ?  I  think  not  No  in- 
tention to  alter  the  rights  of  the  parties  appears,  or  is 
to  be  implied  from  the  transaction  itself;  and  there  was 
no  necessity  for  any  such  alteration,  unless  there  had 
been  an  impossibility  of  protecting  her  interests  in  any 
other  way;  but  I  can  see  no  such  impossibility.  The 
rights  of  both  parties  might  have  been  effectually  se- 
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cured  without  it,  by  treating  the  money  as  representing 
the  term,  in  this  way — ^that  if  Jane  Tebbs  survived  the 
term  she  would  take  the  whole  fund,  as  she  would  have 
had  the  whole  leasehold  interest;  if  she  did  not,  Elizor 
heth  Hodgson  would  have  had  a  claim  upon  the  fund 
for  the  value  of  the  remainder  of  the  lease.  If  Elizabeth 
Hodgson  survived  the  term,  she  (as  in  the  case  of  Jane 
TMs)  would  have  taken  all :  if  she  did  not  survive  the 
term,  Louisa  would  have  a  claim  upon  the  fund  for  the 
value  of  what  remained  of  the  lease. 
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If  a  bill  had  been  filed  by  Louisa^  the  reasoning 
would  have  been  substantially  the  same  as  in  the  second 
case.  The  fund  would  have  been  substituted  for  the 
term ;  and  the  Court  would  probably  have  done  no  more 
than  impound  the  whole  fund  for  her  protection. 

There  does  not  appear  to  have  been  any  intention 
that  the  sale  of  the  term  and  the  conversion  of  the  pro- 
perty into  stock  should  do  more  than  substitute  the 
stock  for  the  term,  subject  to  the  same  rights,  as  to  all 
the  parties,  as  the  term  was  subject  to. 


Dbolabi,  that  Jane  TMg^  havmg  cmrvived  the  term,  was  abso* 
lutdj  entitled  to  the  whole  fond,  and  that  the  ssme  was  subject  to 
thetrustsof  the  indentuxe  of  April,  1842* 


Minute, 
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lad^rd  In  re  MARGERY  GROOM. 

It  is  not  neoes-  1  HIS  was  a  petition,  under  the  stat  2  &  3  Vict  a  64, 
a^9xt  friend  by  a  mother,  for  access  to  her  children  in  the  custody 
«oK'ti»   of  the  father. 


petition  of  a 
married  wo- 
man, under 

thestat. 2ft8  Mr.  C  HoU  objected  that  some  person  should  be 
noceaB  to  in-  named  as  next  friend  of  the  petitioner,  who  might  be 
cMtod*  *f  th  ans'W'^rable  for  costs,  if  the  application  should  appear  to 
lather.  be  made  without  any  just  grounds. 

Mr.  RoU  appeared  for  the  petition. 


The  Vice-Chaitobllor  held,  that,  in  such  a  case,  a 
next  friend  was  not  required. 


mdsth  WILLETTS  V.  WILLETTS. 

Where  a  testa-  X  HE  will  of  J.  WiUetts  contained,  with  other  legacies, 
ing  legadeTto  ^  bequest  of  800Z.  to  trustees,  upon  trust,  to  invest  and 
ftw  thSr^^  P*y  ^^^  interest  unto  and  amongst  his  daughters,  Alice^ 
epective  Uyes,    Mary,  Sarohy  and  MarOia,  equally,  share  and  share 

ivitn  remam- 
der  to  their  re- 

speotiye  isBae,  and  in  default  of  issue,  the  share  of  the  daughter  so  dying  to  the  surviyors, 
-—-directed,  that  in  case  any  or  either  of  his  daughters  should  happen  to  die  before  such 
legacy  or  bequest  should  have  become  vested  in  her,  leaving  issue,  then  such  legacy  or  be- 
quest should  descend  to,  or  become  the  property  of,  such  issue :  it  yras  hM,  that  the  word 
"surviyor  "  must  be  taken  in  its  strict  sense ;  but  that,  under  the  clause  of  substitution, 
a  survivor's  share  of  a  legacy  to  a  daughter  who  died  without  leaving  issue  (such  survivor's 
shares  being  necessarily  contingent  upon  survivorship)  passed  to  the  children  of  a  daugh- 
ter of  the  t^tator  who  died  in  his  lifetime,  leaving  issue  that  survived  him. 
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alike,  daring  the  tenn  of  their  lespectiye  lires,  their  re-  i848. 
gpective  receipts  alone,  notwithstanding  coverture,  to  be 
the  only  snflScient  discharge  for  the  same ;  and  in  case 
of  the  decease  of  any  or  either  of  them  leaving  issue  of 
her  or  their  body  or  bodies  lawfully  begotten,  the  tes- 
tator gave  and  bequeathed  one  fourth  part  of  the  said 
principal  sum  of  8002.  to  be  equally  divided  amongst 
such  issue,  and  if  but  one,  to  such  one  only;  and  in  de- 
fault of  issue,  then  the  part  or  share  of  her  or  them  so 
dying,  he  gave  and  bequeathed  unto  the  survivors  of 
them,  share  and  share  alike,  and  if  but  one,  to  such  one 
only.  After  some  other  bequests  in  the  same  will  came 
the  following  clause : — ''  And  I  hereby  will  and  direct, 
that^  in  case  any  or  either  of  my  children  to  whom  or  to 
whose  benefit  any  legacy  or  bequest  is  hereinbefore  given, 
shall  hi^pen  to  depart  this  life  before  such  legacy  or 
bequest  shall  have  become  vested  in  him,  her,  or  them, 
leaving  lawful  issue  of  his,  her,  or  their  body  or  bodies 
lawfully  begotten,  then  such  legacy  or  bequest  shall  de- 
scend to  and  become  the  property  of  such  issue,  if  more 
than  one,  to  be  equally  divided  between  them,  share 
and  share  alike;  and  if  but  one,  then  the  whole  to  such 
one  only/' 

Sarahj  one  of  the  four  daughters  of  the  testator,  died 
in  his  lifetime  leaving  children,  and  the  other  three 
daughters  survived  him.  The  sum  applicable  to  the 
payment  of  the  legacy  was  divided  into  four  parts,  and 
carried  over  to  the  separate  accounts  of  the  respective 
familie&  Martfy  another  daughter,  then  died,  without 
having  had  any  issue. 

The  question  was,  to  whom  the  fourth  share,  which 
stood  to  the  account  of  ^^Mary  and  her  children,  if  any,'' 
now  belonged. 


40 
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Argument, 


Mr.  De  Oex,  for  the  children  g£  Sarah,  claimed  one- 
third  of  the  share  of  Mary,  aiguing,  firsts  that  "survi- 
vors "  should  be  read  "  others  " :  Wihnot  v.  Wilmot  (a), 
Aiton  V.  Brooks  (b\  Doe  v.  Wainewrigkt  (c),  Cursha/m 
V.  Newland  (<2);  and,  secondly,  that  the  last  clause, 
which  substituted  the  children  of  a  legatee  for  the 
parent,  where  the  parent  should  die  before  the  legacy 
became  vested,  amounted  to  a  gift  o{  Sarah's  share  of 
Marjfs  legacy  to  the  children  oi  Sarah,  in  the  events 
which  had  happened :  Bouverie  v.  Bowverie  (js). 


Mr.  Craig,  for  Martha  and  her  children;  and 

Mr.  Metcalfe,  for  Alice  and  her  children,  contended, 
that  the  word  ''survivors''  must  be  taken  in  its  strict 
and  natural  sense :  MUsom  v,  Awdry  (/),  Davidson  v. 
Dallas  (g),  Crowder  v.  Stone  (A),  Slade  v.  Parr  {%),  Tay- 
lor V.  Beeertey  (k),  Leeming  v.  Sherratt  (l).  The  clause 
referred  to  was  intended  by  the  testator  to  apply  to  a 
legatee,  who,  by  surviving  him,  acquired  the  capacity  of 
taking  a  vested  interest  in  the  legacy,  and  cannot  pro- 
perly be  construed  as  giving  to  children,  by  substitution, 
what  the  parent  was  not  capable  of  taking  at  any  time 
after  the  will  came  into  operation. 


JudgmaU.       ViCE-ChaNOELLOE  :— 

I  retain  the  opinion  which  I  have  expressed  in  other 
cases  (m),  as  to  the  construction  of  the  word  "survivors," 


{a)  8  Ves.  10. 

(b)  7  Sim.  204,  208. 

(c)  6  T.  R.  427. 
{d)  2  Beav.  149. 
(e)  2  Ph.  349. 
(/)6Ve8.  466. 
(y)  14  Ves.  678. 


(A)  3  Ru88.  217. 
(0  1  Y.  &  C.  C.  C.  668. 
(k)  1  CoU.  e.  G.  113. 
(0  2Haro,14. 
(m)  See  Leaning  v.  SherraU, 
2  Hare,  14. 
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and  the  circumstances  in  which  the  Court  has  read  that  i848. 
word  as  ''others.''  I  think  that  the  strict  sense  of  the 
word  must  prevail)  unless  there  is  anything  in  the  con- 
text of  the  instrument  which  requires  a  different  sense. 
There  is,  however,  in  this  will  a  subsequent  clause,  dis-  •*"**^- 
posing  of  the  legacy  in  the  event  of  either  of  the  chil- 
dren dying  before  it  became  vested,  the  terms  of  which 
appear  to  me  sufficient  to  carry  this  fiind  to  the  children 
of  the  testator's  daughter  Sarah.  The  interest  given  to 
Sarah  was  contingent  upon  certain  events.  If  Sarah 
died  before  her  sisters,  no  interest  in  their  shares  could 
vest  in  her.  That  events  in  faet^  happened  Sarah  was 
living  at  the  date  of  the  will ;  she  had  children,  and  died 
in  the  lifetime  of  the  testator.  The  clause  which  I  have 
referred  to  then  came  into  operation.  The  interest 
which  would  have  become  vested  in  the  mother  if  she 
had  survived  is  given  to  the  children.  I  think  there 
are  authorities  for  adopting  this  construction  of  the 
will:  Willing  v.  Baine(a),  Walker  v.  Main  (fr),  Hwmber- 
tUme  V.  Stanton  (c).  Although  it  is  probable  that  the 
event  which  has  happened  was  not  contemplated  by  the 
testator,  yet  it  is  within  the  strict  languageof  the  bequest 

(a)  3P.WiD8^113.        (5>1J.&W.1.        (i?)  1  y.  d;  B.  380. 
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nth  s  22nd  SHEFFIELD  v.  VON  DONOR 

Two  funds  XjY  a  settlement  made  in  February,  1805,  on  the  mar- 

forttTtS^t  ria««  o^  Oeorge  WUhdm  Baron  Von  Donop  and  Char- 

^d^^^  fotta  Avffuata,  hia  wife,  60001  Consols,  the  property  of 

thdr  respeo-  the  wife,  was  vested  in  trustees,  upon  trust  for  the  hus- 

T^ain^lo  band  for  his  life,  and,  after  his  decease,  upon  trust  for 

Mto^te  the  wife  for  her  life;  and  after  the  decease  of  the  sur- 

»^«  P*^?*;  vivor  of  them,  (the  husband  and  wife),  upon  trust  for 

and  as  to  the  all  or  such  one  or  more,  exclusively  of  the  other  or 

equaa  shsA^  Others  of  the  children  or  child  of  the  said  marriage,  or 

Mdw^^nwid.  ^^^  ^^®  ^^  ^^^^  children  or  child  bom  in  the  lifetime 

ed  abtxMid,  of  the  Said  husband  and  wife,  or  of  the  survivor  of  them, 

and  received      ,  ,  ,  _  ,  ,      . 

the  diYidends  in  such  parts,  shares,  and  proportions,  at  such  time  or 
^^^o^^a^d^  times,  and  in  such  manner  and  form,  as  the  husband  and 
previouaijr  to    ^jfe  qj  the  survivor  of  them,  from  time  to  time,  or  at 

the  marriage  \  ^  '  '        ^ 

of  one  of  their  any  time  or  times,  by  a  deed  or  deeds,  writing  or  writ- 

d^ed  a^Socu-  i^gs,  with  Or  without  power  of  revocation,  sealed  and 

Sg^  thaUiW^  delivered  and  attested  by  two  witnesses,  or  by  his  or  her 

thereby  dia-  last  will  and  testament,  attested  by  the  like  number  of 

posed  of  a  cer- 
tain sum  witnesses,  should  direct^  limit,  and  appoint ;  and  in  de- 

thefiigUflh*"  fi^^*  ^^ ^^^^  appointment,  or  in  case  of  an  incomplete 

dTc^ " infi^*  appointment,  the  said  trust  monies,  or  the  unappointed 

vour  ofBuch  parts  thereof,  should  be  in  trust  for  all  and  every  the 

wife,  and  the  children  or  child  of  the  said  marriage,  who,  being  sons, 

^tended  mS-^  should  attain  twenty-one,  or  die  under  that  age  leaving 

^^th"^&  issue ;  or,  being  daughters,  should  attain  that  age  or  be 

funds  were  suf-  married,  to  be  equally  divided  among  them:  and  it  was 

rSTto  ^y  tS  thereby  declared,  that  no  child  taking  any  part  or  share 

instrument  of 
disposition ; 

that  it  did  not  refer  ezdusiyely  to  the  fiind  subject  to  the  power  of  appointment ;  that  the  son 
was  entitled  to  his  share  of  the  other  fund,  and  to  have  the  sum  mentioned  in  the  instru- 
ment of  disposition  made  up  out  of  the  fund  subject  to  the  appointment. 

Where  an  appointment  of  a  trust  fund  reserved  a  power  of  revocation,  but  did  not  re- 
serve a  power  of  new  appointment,  it  was  held,  that,  upon  the  exercise  of  the  power  of 
revocation,  a  new  appointment  might  be  made. 
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of  the  said  trsut  monies  under  or  by  virtue  of  any  di- 
rection or  appointment  to  be  made  by  the  husband  and 
"wife,  or  the  survivor  of  them,  should  have  or  be  entitled 
to  any  further  or  other  share  of  the  unappointed  part  of 
the  said  trust  monies,  without  bringing  such  his  or  her 
appointed  part  or  share  into  hotchpot 

There  was  issue  of  the  marriage,  six  sons  and  one 
daughter.  One  son  and  the  daughter  died  under  twenty- 
one,  and  unmarried. 
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By  a  deed-poll,  dated  in  July,  1830,  Baron  and  Ba- 
roness Von  Donop  appointed  the  trust  fund  amongst 
their  sons  equally,  reserving  a  power  of  revocation.  By 
a  deed,  dated  in  November,  1834,  Baron  and  Baroness 
Von  Donop  revoked  the  appointment  of  1830,  and 
appointed  24652.  Ss.  7d,  part  of  the  said  trust  funds, 
subject  to  their  life  interests,  to  WUhdm,  their  eldest 
son,  absolutely;  and  that  253U  168.  5d,  the  residue, 
should,  upon  determination  (^  their  life  interests,  be  in 
trust  for  the  then  five  younger  sons  of  the  Baron  and 
Baroness  Von  Donop  in  equal  shares.  A  power  of  re- 
vocation of  these  appointments  was  also  thereby  reserved 
to  the  Baron  and  Baroness  Von  Donop. 

By  an  indenture,  dated  the  15th  of  June,  1820,  sums 
of  12952.  13a  Sd.  Consols,  and  8002.  Reduced  Annuities 
were  settled  upon  trust  for  Baroness  Von  Donop  for  her 
life,  and  after  her  decease,  upon  trust  for  all  her  chil- 
dren, in  equal  shares  as  tenants  in  common,  the  shares 
of  the  sons  to  vest  at  twenty-one,  and  those  of  the 
daughters  at  twenty-one  or  marriage,  with  benefit  of 
survivorship  between  such  children,  as  to  the  original 
and  accruing  shares,  in  case  of  any  of  them  dying  before 
such  periods  of  vesting.  Of  these  sums  the  Plaintiff 
Grant  was  the  surviving  trustee. 


V. 

Vox  Dovop. 
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1848.  The  trustees  of  the  three  sums  of  stock  empowered 

Sbewwoio  Messrs.  Oautta  Jk  Co,  to  receive  the  diyidends,  and  pUce 
them  to  the  account  of  Baroness  Van  Donop,  and  they 
were  for  many  years  received  and  disposed  of  by  them 
according  to  her  directions  In  contemplation  of  the 
marriage  of  their  second  son,  August  Werner  Frederick^ 
Baron  and  Baroness  Van  Danop  executed  an  instru- 
ment in  the  German  language,  unattested,  of  which  the 
following  is  a  translation: — ''We,  the  undersigned  at 
the  foot  hereof,  dispose  hereby  in  favour  of  our  son 
August  Werner  Frederick  Van  Danap,  lieutenant  in  the 
service  of  the  Prince  otLippe^  that  he  shall  receive  firom 
the  survivor  of  us  a  capital  property  of  7000  dollars  (a) 
Prussian  currency,  which  stands  in  the  English  bank  of 
the  late  —  CavJUs^  Esq.,  J^  Co,  in  London,  Further,  that, 
until  our  death  he  shall  receive  from  us  a  yearly  allow- 
ance of  300  dollars,  say  300  dollars  in  Prussian  currency. 
We  hereby  further  give  him  liberty  and  power  to  dis- 
pose, even  during  our  lifetime,  of  the  above  mentioned 
7000  dollars  currency  for  the  benefit  of  his  intended 
wife  Miss  Augusta  Elizabeth  Charlotte  Larenz;  and  in 
case  of  children  of  the  future  marriage,  then  in  their 
favour.    Detmcidy  the  23rd  August^  1839." 

Prior  to  the  marriage  of  their  fifth  son  LeopM  Ro- 
bert Sheffiddy  Baron  and  Baroness  Von  Donop  signed 
and  gave  to  him  a  writing,  unattested,  of  which  the  fol- 
lowing is  a  translation : — ''  We,  the  undersigned,  grant 
to  our  fifth  son,  Leopold  Robert  Van  Donopy  lieutenant 
in  the  28th  royal  regment  of  in&ntry,  fidl  permission  to 
contract  matrimony  with  Hiss  MaJOiUde  LorenZy  daugh- 
ter of  the  late  captain  LarenZy  of  Detmold,  We,  how- 
ever, promise  to  pay,  and  to  cause  to  be  delivered  well 
and  truly,  in  ready  money  every  year,  to  our  son  afore- 

(4)  Stated  by  the  report  to  be  equal  to  1000^. 
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said,  in  order  to  his  further  adyancement,  the  annual  i848. 
sum  of  150  dollars  for  his  maintenance,  and  also  a  like 
sum  for  his  wife — ^that  is  to  say,  300  dollars  in  all  for 
both  parties.  With  regard  to  the  pecuniary  circum- 
stances of  our  son  £eopo2(2,  after  our  decease,  they  are  the 
same  as  those  which  have  been  stipulated  in  reference 
to  our  son  Augtut  on  the  occasion  of  his  marriage  with 
Auffusta  Larents.  Nevertheless,  before  the  marriage 
takes  place,  we,  the  two  undersigned  parties,  are  willing 
to  ratify  the  above  by  a  judicial  act 
"TToftW,  27th  April,  1843." 

Baron  and  Baroness  Von  Danop  had  not,  in  1839,  or 
subsequently,  in  the  bank  of  Messrs.  Cautta  &  Co.  any 
capital  monies  or  securities,  or  any  other  monies,  except 
the  dividends  of  the  trust  funds,  and  a  sum  of  1282L  2» 
paid  in  by  the  Plaintiff  Grant,  in  July,  1839,  to  the  ac- 
count of  Baroness  Von  Donop,  in  respect  of  monies 
received  firom  the  French  government  At  the  date  of 
the  instrument  of  August,  1839,  there  was  a  balance  of 
142.  8&  7cL,  and  at  that  of  April,  1843,  there  was  a  ba- 
lance of  112. 8s.  8d  at  the  bank,  to  the  account  of  Baron 
and  Baroness  Von  Donop.  No  notice  of  either  instru- 
ment was  given  to  the  trustees  of  the  fund,  until  after 
the  death  of  the  Baron  and  Baroness  Von  Donop.  They 
died,  leaving  the  said  three  sons,  and  two  others,  Ed- 
ward and  Frederkky  surviving. 

The  bill  was  filed,  in  May,  1847,  by  the  surviving 
trustees  of  the  settlement  of  February,  1806,  one  of  whom 
was  also  the  trustee  of  the  settlement  of  June,  1820, 
against  the  personal  representative  and  children  of  Avr 
gust  Werner  Von  Donop,  who  was  then  dead,  Leopold 
Robert  Sheffield  and  his  wife  and  two  daughters,  and 
Edward  and  Frederick,the  two  other  sons ;  and  it  prayed, 
that  the  rights  and  interests  of  the  said  several  Defend- 
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1648. 


Suuemait 


ants  in  and  to  the  said  sum  of  25342.  16«.  Bd.  Consols, 
the  residue  of  the  trust  fund  of  50002.,  might  be  declared, 
and  that  the  Plaintiffs  might  be  at  liberty  to  divide, 
transfer,  and  pay  the  same,  and  the  dividends  accrued 
thereon,  to  such  parties  respectively  as  this  Court  should 
direct. 


Argumeni.         Mr.  FoUctt,  for  the  trustees. 

Mr.  Shapter,  for  the  Defendants  Edward  dLndFrederick 
Von  Donopj  two  of  the  sons  of  Baron  and  Baroness  Von 
Donopy  argued,  that  the  power  of  appointment  was  ex- 
hausted by  its  exercise,  either  in  July,  1830,  or  in  No- 
vember, 1834;  and  that  it  was  not  kept  on  foot  by  the 
power  of  revocation  reserved  in  those  instruments,  the 
same  having  been  unaccompanied  by  any  reservation  of 
a  power  to  appoint  new  uses :  Ward  v.  Lenihall  (a) ;  1 
Sugd.  Pow.  458,  7th  ed.  All  the  sons  were,  therefore, 
entitled  to  participate  equally  in  the  fund  comprised  in 
the  settlement  of  1805.  But,  if  it  had  been  competent 
to  the  donees  of  the  power  to  re-appoint  the  fund  after 
the  appointments  of  1830  or  1834,  still  they  did  not,  in 
facty  do  so.  The  instruments  of  1839  and  1843  cannot 
be  treated  as  appointments  ;  they  neither  describe  the 
fund  nor  refer  to  the  power:  Hughes  v.  Twm^r  (6),  Derm 
V.  Roake  (o),  1  Sugd.  on  Powers,  p.  420,  7th  ed.  Even  if 
the  instruments  of  1839  and  1843  were  treated  as  ap- 
pointments made  in  pursuance  of  the  power,  the  hotch- 
pot clause  would  then  come  into  operation  as  to  those 
portions  of  the  trust  fund  not  thereby  appointed :  TftK- 
mm'^.PiggotUd), 

Mr.  Lloydy  for  the  representatives  and  children  of 


(a)  Sid.  343.     See  16  Yin. 
Abr.  498,  Powers,  I. 
(5)  3  My.  h  K.  666. 


(c)  6  B.  &  C.  720. 
\d)  2  Yes.  jun.  361,  356. 
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Avgtut  Van  Donop,  and  Leopold  Eobert  Sheffidd  Von 
Donopy  and  his  wife  and  children,  contended,  that  the 
instruments  of  1839  and  1843  operated  as  appointments 
of  so  much  of  the  residue  of  the  50002L  Consols:  Walker 
T.  Mackie  (a),  Mackirdey  t.  Sieon  (6) ;  and  that  it  had  no 
operation  or  effect  with  reference  to  the  fund  comprised  in 
the  settlement  of  1820.  The  case  of  Ward  t.  LentkaU 
was  determined  on  grounds  exclusiyely  applicable  to 
real  estate,  and  to  the  doctrine  as  to  the  seisin  ne- 
cessary to  feed  the  new  uses.  There  was  no  room  for 
the  operation  of  the  hotchpot  clause  in  a  case  where,  as 
in  this  case,  the  whole  trust  fund  is  appointed.  Lu^ 
inffton  v.  SeuM  (o)  was  alsa  cited. 


1846. 

SUITFUOJO 
VOK  DOKOP. 

ArgumenL 


The  Viob-Chanobllob,  at  the  conclusion  of  the  arjE^- 
ment^  expressed  his  opinion  to  be,  that  the  power  of 
appointment  had  continued,  notwithstanding  the  absence 
of  any  express  reservation  of  such  power  accompanying 
the  power  of  revocation.  He  was  also  of  opinion  that 
the  reference  to  fnnds  '^standing  in  the  English  bank 
of  the  late  —  CouUSy  Esq.,  <fe  Co.,  of  London"  suffi- 
ciently pointed  to  the  funds  comprised  in  the  settlement 
of  1805,  and  also  to  those  in  the  settlement  of  1820. 
The  question  was,  whether,  in  the  case  of  so  general  and 
inaccurrate  a  description,  the  language  should  be  strictly 
confined  to  the  single  fund  with  which  the  parties  had 
power  to  deal,  or  whether  their  intention  would  not  be 
carried  out  by  adopting  the  literal  sense  of  the  expres- 
sion as  referring  to  aU  the  funds,  the  dividends  of  which 
were  paid  through  the  banking  house  of  Coutts  t 


y  IOB-ChANOEIXOB  : —  J^tdgmetU. 

The  first  question  is  upon  the  effect  of  the  settlement 
(a)  4  BoBB.  76.       (b)  8  Sim.  661, 669.        {e)  1  Roas.  <k  My.  169. 
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of  the  23rd  of  August,  ISSO,  on  the  marriage  of  August 
Werner  Frederick  Von  Donop.  I  continue  of  opinion, 
that  the  residue  of  the  stock  originally  comprised  in  the 
settlement  of  February,  1805,  and  the  residue  of  the 
stock  originally  comprised  in  the  settlement  of  June, 
1820,  or  either  of  those  funds,  are  and  is  sufficiently 
indicated  by  the  words  ''which  stand  in  the  English 
bank  &c/' 


Another  question  has  been  raised.  The  former  of 
the  aboTC  funds  was  subject  to  the  joint  appointment 
of  Baron  and  Baroness  Von  Donop.  The  latter  stood 
limited  absolutely  to  Baroness  Von  Donop  for  life  for 
her  separate  use,  without  power  of  anticipation,  with 
remainder  to  the  children  equally.  One-fourth  or  one- 
fifth  of  this  fund  therefore  belonged  to  Augustus  Werner 
Frederick  Von  Donop,  and  over  this  Baron  and  Baroness 
Von  Donop  had  no  power ;  and  the  question  raised  is, 
whether  the  7000  dollars,  in  the  settlement  of  the  23rd 
of  August,  1839,  is  to  come  wholly  out  of  the  former 
fund,  or  whether  an  apportioned  part  only  is  to  come 
out  of  that  fund  ? 


First,  is  the  language  of  the  settlement  to  be  read  as 
applying  in  terms  to  the  former  fiind  only,  or  as  apply- 
ing to  both  ?  I  think,  in  construction,  to  both.  In  many 
cases  it  would  be  right  to  hold,  that  the  words  should 
be  restrained  so  as  to  confine  them  to  the  property  sub- 
ject to  the  power,  uppn  the  presumption  that  the  parties 
intended  only  what  they  lawfully  could  do,  although  their 
language  may,  in  fact,  express  something  more.  But  in  a 
case  circumstanced  as  this  is — ^a  case  in  which  the  lan- 
guage of  the  parties  is  so  inaccurate  as  well  as  general — 
it  is  difficult  to  foimd  such  a  presimiption,  and,  in  such  a 
case,  it  is  safer  to  abide  by  the  words  of  the  parties. 
In  point  of  construction,  therefore,  I  think  the  words 
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most  be  read  as  giving  the  7000  dollars  out  of  the  two 
funds. 

Another  and  an  important  point,  however,  remains 
Baron  and  Baroness  Von  Donop  had  not,  as  I  have  al- 
ready observed,  power  to  charge  the  latter  fund:  must 
not  the  7000  dollars  be  thrown  upon  the  former,  over 
which  they  had  power?  If  the  latter  fund  belonged 
wholly  to  a  stranger,  that  point  might  perhaps  be  suc- 
cessfully made.  But  one-fourth  or  one-fifth  belonged 
to  August  Werner  Frederick  Von  Donop,  and  tha  ap- 
pointment (as  I  now  assume)  applies  to  the  latter  fund 
as  well  as  to  the  former.  Now  the  words  of  the  instru- 
ment are  not,  "  we  give  him  7000  dollars,"  but,  "  we 
dispose  that  he  shall  receive  from  the  survivor  of  us  " 
7000  dollars;  and  this  is  satisfied  by  giving  him,  out  of 
the  former  fund,  over  which  the  power  existed,  so  much 
as,  with  the  fifth  of  the  fund  in  tha  settlement  of  1820, 
would  make  up  the  7000  dollars  which  the  instrument 
was  designed  to  secure  to  him.  The  settlement  of  1843, 
made  on  the  marriage  of  Leopold,  will  have  the  like 
operation  and  effect.  It  is  a  case  in  which  the  safest 
and  best  rule  of  construction  is  to  give  to  every  word  a 
literal  interpretation. 

The  appointment  of  November,  1834,  extended  to  the 
whole  fund,  and  that  appointment  remains  in  force,  ex- 
cept as  to  the  difference  between  the  shares  which  Aur 
gust  and  Leopold  take  out  of  the  funds  in  the  settlement 
of  1820,  and  the  sums  of  7000  dollars  given  to  them  by 
the  instruments  of  1839  and  1843;  and,  after  setting 
apart  sufficient  to  make  up  these  sums,  the  residue  of 
the  2534Z.  16&  5d.  will  be  divided  amongst  the  four 
younger  sona  The  operation  of  the  hotchpot  clause  is 
excluded  by  the  appointment  of  the  whole  fund. 


1848. 


VOL.  VIL 


H.  W. 
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Zrd,Aih,<t  HOLLOND  t;.  TEED. 

Ilk  Nov.  A 

Under  a  gua-  -A.  SIJIT  on  behalf  of  the  creditors  of  Thomaa  Teed, — 

ranteepyento  £g^jj^Qjce^  Kingscote,  A  Co.y  bankers,  claimed  to  be  cre- 

house,  <»^n^  ditors  in  respect  of  guarantees  given  to  the  testator, 

partners,  for  the  first  of  which  was  as  follows: — 

the  repayment 

0f such  biila,  ''London,  June  29,  1839. 

drawn  upon  ,,  r-t        ^  ▼   i         i 

ihembyone  "  (jentlemen, — 1  hereby  agree  to  guarantee  to  you 

Ufokm,  as"  *^®  repayment  of  any  bills  you  may  honour,  to  be  drawn 
the  Bank  upon  vour  house  by  the  firm  of  Carruihera  A  Co.,  of 

might  honour,  .     . 

and  any  ad-  Manchester,  distillers,  and  any  advances  you  may  make 
l^^mS»  fi>r  the  said  firm  of  Carruihera  A  Co.  from  time  to  time, 
^mw^th-  °^*  exceeding  the  sum  of  8000t  This  guarantee  to  ex- 
in  a  certain      tend  to  any  current  amount  or  ultimate  balance,  not 

tune :  it  was  . 

hddr—  exceeding  the  sum  of  80001.  and  interest ;  and  to  continue 

That  the       j^  fgygg  foy  one  year  from  the  date  hereof, 
guanuite*  '' 

oeaeed  upon  "  I  am,  &C., 

one  orthe°  "  ThoMAS  TeKD." 

partners  in  the 

Bank,  before  _.  ,    .  .  i  •  /• 

the  expiration  The  secoud  guarantee  was  given  on  the  occasion  of 
wi^h  Se  gua-  ^°®  ^^  **^®  ^"^  ^^  Carruthers  A  Co.  retiring  from  busi- 

rantec  waa  ex-    ^eSS:  it  waS  aS  follows: — 
pressed  to  ex- 

"  London,  27th  January,  1840. 
accejptedbefore       "  Gentlemen, — Notwithstanding  Mr.  John  Carruthers 
the  partner,      has  retired  from  the  partnership  of  Carruthers  A  Co.  of 
J^jJS^g,*      Manchester,  distillers,  and  which  business  is  now  carried 
were  within      ^^  \yy  ]j(y  Frederick  F.  Carruthers,  under  the  said  firm, 

the  guarantee.  ^  '  ^  ^     ' 

That  the  ^^  ^  ^^^^  account,  I  do  hereby  agree,  in  consideration 
i^teed  wdd  ^^  ^^^"^  giving  credit  to  and  honouring  the  drafts  of  the 
not  he  increas-  said  firm  of  CamUhers  A  Co.,  to  continue  the  guarantee 

ed  by  any  act 
of  the  conti- 
nuing firm  and  the  customer,  after  the  death  of  the  partner,  although  such  amount  might 
be  duninished  by  such  act. 

That,  in  the  particuUr  form  of  the  g^uarantee,  the  amount  guaranteed  in  respect  of  the 
bills  honoured  by  the  Bank,  was  not  to  be  reduced  by  the  amoimt  of  a  balance  owing  fiom 
the  Bank  to  the  customer  when  the  guarantee  ceased,  such  balance  having  been  aftenrarda 
paid  in  the  course  of  bumness  between  the  continuing  firm  and  the  customer. 


tend. 
That  bills 
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giyen  by  me  to  your  house  for  the  sum  of  8000Z.  for  and  i848. 
on  behalf  of  the  said  F,  F.  Carruthers  alone,  upon  the 
same  terms,  condition,  and  period  as  expressed  in  the 
guarantee  given  by  me  to  your  house  when  the  said 
John  Oarrttthers  was  a  partner  in  the  said  businesa 
This  guarantee  for  the  said  F.  F.  Carruthers  to  extend 
to  any  current  amount  or  ultimate  balance,  not  exceed* 
ing,  as  to  my  liability,  the  sum  of  80002.  and  interest, 
and  only  to  continue  in  force  for  the  same  period  as 
mentioned  in  my  former  guarantee. 

''  I  remain,  &c., 

"  Thomas  Tekd.'' 

During  the  year  to  which  the  guarantee  was  limited, 
divers  payments  were  made  by  Ladbroha,  Kingscote,  Jk 
Co.  to  Carruihers  Jk  Co.y  and  divers  remittances  were 
made  by  the  latter  to  the  former,  and  four  bills  of  ex- 
change, of  different  dates,  amounting  together  to  19751., 
were  drawn  by  Carrvihers  is  (7o.,  payable  at  the  house 
otLadbrokej  Kingscote,  in  Cb.,  and  accepted  by  the  latter. 
On  the  14th  of  March,  1840,  after  the  acceptance  of  the 
four  bills,  and  before  any  of  them  became  due,  Fdix 
Caiveri  Ladbrokey  one  of  the  partners  in  the  firm  of 
Ladbrokey  Kingscote,  A  Co.,  died.  On  the  day  of  his 
death  a  balance  of  1241 10&  7(2.  was  due  from  the  Bank 
to  CamUhers  is  Co.  on  the  several  accounts,  exclusive 
of  the  four  bills.  The  four  bills  were  paid  by  Ladbroke, 
Kingscotey  is  Co,  within  the  year  mentioned  in  the 
guarantee. 

After  the  death  oi  Felix  Calvert  Ladbroke,  the  course 
of  business  was  continued  between  the  continuing  firms 
of  Carruthers  is  Co.  and  Ladbrokey  Kingscote,  is  Co.,  and 
divers  payments  and  remittances  were  made  by  and  to 
these  firms  respectively,  and  other  bills  were  accepted 
and  paid  by  the  Bank.    On  the  15th  of  June,  1840,  the 
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testator  gave  Ladbroke,  KingacoUy  A  Co,  notice  that  he 
withdrew  his  guarantee.  On  the  14th  of  July,  1840, 
CamUhers  &  Co,  became  bankrupt. 

Ladbroke,  Kingscote,  A  C7o.  brought  their  action  against 
the  testator  on  the  guarantees,  and  a  verdict  was  en- 
tered for  the  Plaintiffs,  subject  to  a  special  case;  but  the 
action  abated  by  the  death  of  the  testator. 

Ladbroke^  Kingscote,  A  Co.  having  carried  in  their 
claim  as  creditors  in  this  suit,  the  Master  was  of  opinion 
that  the  guarantees  ceased  at  the  death  of  Felix  Calvert 
Ladbroke,  and  that  all  remittances  made  by  Carrutkera 
A  Co.  to  Ladbroke,  Kingecote,  A  Co,,  subsequent  to  that 
event,  upon  the  general  account  of  Carrutkera  A  Co,, 
were  applicable  to  the  discharge  of  any  balance  that 
might  be  due  in  respect  of  the  four  bills  accepted  by 
the  banking-house  before,  and  paid  by  the  surviving 
partners  after,  the  death  of  Fdix  Calvert  Ladbroke,  in 
preference  to  the  discharge  of  any  bills  which  had  been 
both  accepted  and  paid  by  the  surviving  partners  after 
his  death ;  and  the  finding  of  the  Master  was  in  con- 
formity with  this  opinion.  Ladbroke,  Kingecote,  A  Co, 
excepted  to  the  report 


Argument, 


The  Solicitor-Oeneral  and  Mr.  RoundeU  Palmer  in 
support  of  the  exceptions. — First,  the  guarantee  was 
not  to  the  members  of  the  firm  by  their  individual 
names,  but  by  the  name  of  the  firm,  and  it  is  expressed 
to  extend  to  all  bills  drawn  upon  their  **  house."  Bar- 
day  V.  Lucas  (a)  is  an  authority  which,  though  to  some 
extent  shaken  by  subsequent  decisions,  may  still  be 
relied  on,  as  shewing  that  a  guarantee  may  continue  so 


(a)  1  T.  R.  291. 
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long  as  the  purpose  continues  for  which  it  was  given. 
There  was  no  special  confidence  reposed  in  any  parti- 
cular member  of  the  firm.  Secondly,  even  if  the  gua- 
rantee ceased  at  the  death  of  Felix  Ccdvert  Ladbrokey 
the  bankers  were  not  bound  to  appropriate,  and  had 
not  appropriated,  the  payments  or  remittances  made  to 
them  by  Carruthers  A  Co.  after  the  death  of  Felix  Gal- 
vert  Ladbroke,  in  the  first  place,  in  discharge  of  the 
balance  due  in  respect  of  the  four  bills,  but  might  apply 
all  such  subsequent  payments  and  remittances  to  the 
new  account  between  CamUhera  <fc  Co.  and  the  sur- 
viving partners  in  the  bank:  Clayton's  case  (a)  and 
Jones  V.  Mawnd  (b).  A  surety  has  no  right  to  require 
the  creditor  to  make  any  specific  appropriation  of  his 
receipts  or  payments:  Williams  v.  Rawlinson  (c),  Kirby 
V.  Duke  of  Marlborough  (d) ;  nor  has  he  any  right  to 
require  that  the  appropriation  shall  be  made  in  the 
manner  most  beneficial  to  him.  Thirdly,  the  balance 
of  124Z.  lOs.  7d.  was  paid  by  the  surviving  partners  to 
CamUhers  is  Co.y  and  forms  no  part  of  the  account  in 
respect  of  the  bills  which  had  been  accepted  on  the 
fidth  of  the  guarantee. 


1848. 


Argument, 


Mr.i2oft^Mr.  WiUcocky  and  Mr.  Taylor y  for  the  executors 
and  the  plaintiff,  contended  that  the  guarantee  ceased 
at  the  death  of  the  partner  in  the  house  to  which  it  was 
given :  Dry  v.  Davy  (e) ;  Stra/nge  v.  Lee(f) ;  University  of 
Cambridge  v.  Baldwin  (g)  ]  Myers  v.  Edge  (A) ;  that  the 
subsequent  remittances  ought  to  be  applied,  in  the  first 
place,  to  the  reduction  of  the  liabilities  of  the  testator 
under  the  guarantee,  especially  as  the  surviving  partners 
of  the  old  firm  had  continued  the  old  account,  and  had  not 


(a)  1  Mer.  572. 
{b)  3  Y.  &  0.  347. 
(c)  3  Bing.  71. 
((I)  2  M.  &  S.  18. 


(e)  10  Ad.  &  El.  30. 
(/)  3  East,  484. 
(y)  6  M.  4fe  W.  680. 
(h)  7  T.  R.  2d4. 
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opened  a  new  account:  Bodenham  y.  Purckas  (a) ;  Pern- 
berton  v.  Oakes  (b);  Stemdale  v.  Hankinson  (c);  that, 
with  regard  to  the  extent  of  such  liabilities,  the  circum- 
stance that  bills  were  accepted  before  the  death  of  Fdix 
Calvert  Ladbroke  was  not  conclusiye  that  they  were, 
therefore,  within  the  guarantee,  for  the  guarantee  was 
not  general,  but  was  limited  in  point  of  time. 

[Vicb-Changsllob. — ^I  have  not  to  decide  what  the 
effect  would  be  in  the  case  of  a  guarantee  expiring  at 
the  end  of  the  year,  if  the  bankers  had,  on  the  last  day 
of  the  year,  accepted  a  bill  payable  at  a  future  time.] 

The  amount  of  the  bills  for  which  the  surety  was  li- 
able, ought  certainly  to  be  reduced  by  the  sum  of  124Z. 
10&  7<i,  the  balance  owing  to  GarrtMiers  A  Co,  by  the 
Bank  on  the  day  that  Fdix  Calvert  Ladbroke  died. 

[It  was,  before  the  conclusion  of  the  argument,  con- 
ceded, that,  upon  the  later  authorities,  the  guarantee 
must  be  taken  to  hare  ceased  at  the  death  of  Felix  Cal- 
vert Ladbroke.] 


JudgtMnt.       ViCB-ChANCELLOR: — 

On  the  14th  of  March,  1840,  the  day  on  which  Felix 
Calvert  Ladbroke  died,  the  state  of  the  account  between 
the  firm  of  Ladbroke,  Kingadotey  Jk  Co,  and  Carruthere  <fe 
Co,j  was  as  follows: — ^A  cash  balance  of  124i  lOs.  7d, 
was  owing  from  Ladbroke,  Kingscote,  <fe  Co.  to  Carruihere 
Jk  Co.,  and  four  bills  of  exchange,  amounting  together  to 
1975t,  drawn  by  Carrwthers  A  Co.  upon,  and  accepted 
by,  the  bankers,  Ladbroke,  Kingecote,  Js  Co.^  were  run- 


ip)  2  B.  <k  A.  39. 


(»)  4  RuflB.  154. 


(c)  1  Sim.  393. 
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nixig.    The  guarantee  giyen  by  Teed  to  the  bankers 
ooYered  this  account 

After  the  death  of  Fdix  Calvert  Ladbroke,  the  sur- 
yiving  partners  of  Ladbroke,  Kingaooie,  Jk  Co.  carried 
on  their  banking  transactions  with  Carrutkera  Jk  Co.y  in 
the  ordinary  way  between  bankers  and  a  customer,  by 
applying  to  those  transactions  the  ordinary  rules  go- 
yeming  the  appropriation  of  payments  in  account  The 
124^  10«.  7d  was  paid  before  any  of  the  four  bills  be* 
came  due.  Afterwards  the  bills  became  due,  and  were 
paid  by  the  bankers.  The  bankers  claim  to  be  paid 
the  amount  of  those  bills  out  of  the  estate  of  Teed,  the 
surety.  The  executors  of  Teed  resist  the  claim  altoge- 
ther; but  contend,  that,  if  the  estate  of  Teed  were  liable 
under  the  guarantee,  for  the  amount  of  the  bills,  credit 
must  at  all  events  be  given  for  the  124^  10«.  7d  due 
from  the  bankers  to  Garruthera  &  Co.,  when  Felix  Cal- 
vert Ladbroke  died. 


1848. 


JudgmmiL 


Upon  the  principal  point, — the  liability  of  Teed'a  es- 
tate under  the  guarantee, — I  decided  in  favour  of  the 
bankers,  but  reserved  my  opinion  upon  the  other  point 
relating  to  the  1242.  10a,  Id 


In  considering  this  point,  the  case  will  be  simplified 
by  supposing  Carrutkera  &  Co.,  after  the  14th  March, 
1840,  and  before  any  of  the  bills  became  due,  to  have 
drawn  a  cheque  upon  the  bankers  for  the  exact  balance 
of  124^  10«.  7(2.,  and  that  such  cheque  had  been  paid, 
and  no  other  transaction  had  taken  place  between  the 
bankers  and  Carrutkera  &  Co,  after  the  14th  of  March, 
1840, — ^would  Teed'a  estate,  in  that  simple  case,  have 
been  entitled  to  a  credit  for  the  1242.  10^.  *Id  when 
sued  upon  the  bills?  I  put  the  case  in  this  way,  in 
order  that  it  may  be  seen  that  I  do  not  (as  was  sug- 
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gested  at  the  bar)  question  the  fact,  that  the  1242;  10&  7(2. 
was  paid  in  account  by  the  bankers  to  CarruOiers  is  Co. 

The  exact  extent  of  Teed*8  liabilities,  under  the  gua- 
rantee, on  the  14th  of  March,  1840,  is  shewn  by  the 
state  of  the  account  between  the  bankers  and  CamUhera 
is  Co,  on  that  day;  those  liabilities  might  be  diminished 
and  finally  extinguished  by  acts  done  after  that  day; 
for  the  ultimate  claims  of  the  bankers  against  Carrvr 
ihers  is  Co.  might  be  wholly  satisfied:  but  the  surviving 
partners  of  Ladbroke,  Kingacote,  is  Co.  could  not  charge 
Teed's  estate  with  any  advances  made  by  them  to  Car- 
ruthers  is  Co.  after  the  14th  of  March,  1840.  Now,  the 
cheque  for  12421 10^.  7(2.,  I  have  supposed  to  have  been 
drawn  upon  and  paid  by  the  bankers,  was  an  advance 
to  Camithera  &  Co.;  and,  as  the  effect  of  that  was  ul- 
timately to  make  Teed* a  estate  liable  for  the  ftdl  amount 
of  the  bills,  by  an  act  done  after  the  14th  of  March, 
1840,  I  thought  it  deserved  consideration,  whether,  in 
ascertaining  the  amount  for  which  Teed! a  estate  was  li- 
able under  the  guarantee,  that  estate  was  not  entitled 
to  credit  for  the  124t  10&  Id. 


I  think,  however,  that  the  language  of  the  guarantee 
disposes  of  the  question.  The  guarantee  applies,  in 
terms  separately  from  advances  and  ultimate  balance, 
to  all  bills  drawn  upon  and  honoured  by  the  banker& 
Now  it  is  true,  that  the  surviving  partners  oi  Lddbroke^ 
Kingacote^  is  Co.  could  not,  after  the  14th  of  March, 
1840,  accept  new  bills  or  make  new  advances  in  res- 
pect of  which  Teed  would  be  liable  imder  the  guarantee. 
But  they  might  wind  up  all  which  were  covered  by 
guarantee  transactions,  on  the  14th  of  March,  1840,  in 
the  regular  course  of  business.  Unless,  therefore,  it 
can  be  said  that  the  payment  of  the  124Z.  10&  7d, 
whilst  the  bills  were  running,  leaving  the  bills,  in  case 
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they  should  be  called  upon  to  pay  them,  to  be  protected        1848. 
by  the  guarantee,  was  not  in  the  regular  course  of  busi- 
ness, I  think  the  surety  cannot  complain;  and  if  that 
would  be  so,  in  case  of  a  payment  by  hand  or  by  a  remit- 
tance, the  payment  by  a  cheque  cannot  alter  the  case. 


JmdgmaU, 


I 


IBthSKtk 
Jvly. 

EAST  AND  WEST  INDIA  DOCK  COMPANY         4M'1!^. 
V.  LITTLEDALE  s^^ff^, 

19M  it  22nd 

N  December,  1847,  the  ship  ^^  Coromandel"  with  a  The  right  of 

cargo  consisting  partly  of  639  bales  and  10  half  bales  ^^^teider,  k 

of  cotton,  consigned  to  the  order  of  Syera^  Livingstone,  A  ^^  protected 

Co.,  ot  Bombay y  entered  the  Plaintiff's  docks,  and  on  from  double 

the  7th  of  January,  1848,  the  bills  of  lading  of  the  cotton,  from  double 

indorsed  to  LiMedale  &  Co,,  were  lodged  at  the  dock  JHltotiw 

office.    On  the  9th  of  January,  1848,  the  Dock  Company  fo»  bound  to 

shew  the  ezist- 

received  notice  from  the  solicitors  of  certain  Paraee  enoeofMia^ 

merchants  of  Bombay ,  named  Dadabboy  Pestonjee  and  S^ofthe  "* 

Mancherjee  Pestonjee,  not  to  deliver  any  part  of  the  ^f^jJj'JJiijn. 

cotton  by  the  "Corom/rndd"  without  their  consent  or  ante  of  the 

that  of  their  agents,  Forbes  Jk  Co., — the  house  of  Syers,  S^ute. 

The  stake- 
holder ifl  entitled  to  relief  by  suit  of  interpleader,  and  is  not  bound  to  accept  an  indem- 
nity from  either  of  the  daimants,  although  the  claimant  oflfering  such  indemnity  shews 
an  apparent  title  to  the  property  in  dispute. 

A  Defendant  in  inteipleader  cannot  generally  be  ordered  to  interplead,  by  bringing  or 
defending  a  suit  in  respect  of  the  property  in  question,  until  he  has  put  in  his  answer,  or 
the  bin  is  taken  pro  c(n^e$$o  against  him ;  but  where  the  Defendant  seeks,  as  an  indul- 
gence, time  to  answer  beyond  that  which  the  general  rule  allows,  he  must  satisfy  the 
Court  that  the  case  cannot  with  justice  be  put  in  a  course  for  determination  without  fur- 
ther delay ;  and,  in  this  case,  Uie  further  time  was  granted  only  upon  the  Defendant 
forthwith  proceeding  to  try  his  legal  right  by  defending  the  action  whicm  had  been  brought 
by  the  other  Defendsnt,  against  the  stakeholder. 

The  Plaintiff  in  interpleader  undertakes  by  his  suit  to  use  all  proper  diligence  to  get 
in  the  answer  of,  or  take  the  bill  pro  eonfesto  against,  each  of  the  Defendants ;  and  if  any 
delay  should  occur  in  such  proceedings,  any  Defendant  may  apply  as  against  the  PhuntifF, 
for  a  dissolution  of  the  injunction,  or  for  the  deliyeiy  up  of  the  subject  of  interpleader,  as 
the  case  may  be. 
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1848.        Litnngstane^  S  Co.y  the  purchasers,  having  become  in- 

Baot  ahd     solvent,  and  the  said  Parses  house  claiming,  as  unpaid 

^"iSot^S^    vendors,  to  stop  the  cotton  in  transitu.    In  consequence 

V.  of  this  notice  the  Dock  Company  refused  to  deliver  the 

cotton  to  LitUecUUe  Jk  Co.,  notwithstanding  that  firm 

^^*'*^''^^^'  offered  to  indemnify  the  Company.  On  the  31st  of 
January,  LitAedale  A  Go.  brought  trover  for  the  cotton 
against  the  Dock  Company.  The  Company  on  the  17th 
of  February  took  out  an  interpleader  summons  under 
the  statute,  calling  upon  LitUedale  Jh  Co.,  and  the 
Parses  merchants,  to  shew  cause  why  they  should  not 
appear  and  state  the  nature  and  particulars  of  their 
respective  claims  to  the  subject-matter  of  the  action, 
and  maintain  or  relinquish  the  same,  and  abide  by  such 
order  as  might  be  made  thereon ;  and  why  in  the  mean- 
time all  further  proceedings  should  not  be  stayed.  The 
summons  was  served  upon  LitUedais  A  Co.  and  upon 
Forbes  A  Co.,  as  the  agents  of  the  Parses  house,  and 
was  heard  before  Baron  Parke.  Forbes  &  Co.  appeared, 
and  objected  to  the  jurisdiction  of  any  judge  in  this 
country  over  the  Parsee  merchants,  natives  of,  and 
residing  at,  Bombay.  The  matter  was  from  time  to 
time  adjourned,  but  no  order  was  made,  the  learned 
judge  having  (as  the  bill  stated)  been  of  opinion  that 
the  questions  between  the  parties  could  only  be  satis- 
factorily disposed  of  in  the  Court  of  Chancery. 

On  the  15th  of  April  the  Plaintiffs  filed  their  bill  of 
interpleader  against  LitUedale  (t  Co.,  and  Dadabboy 
Pestonjee,  and  Mancherjee  Pestonjee,  and  obtained  the 
usual  injunction  to  restrain  proceedings  in  the  action. 

LitUedale  &  Co.  by  their  answer  stated,  that  they 
were  the  holders  of  the  bills  of  lading  of  the  cotton,  for 
value,  long  before  the  arrival  of  the  "Coromandd"  in 
this  country;  they  insisted  that  there  was  no  ground 
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for  requiring  them  to  interplead,  and  claimed  from  the  i648. 

Plaintiffs  the  amount  of  the  loss  which  they  had  suf-  w^mT  aw^ 

fered  by  the  depreciation  of  the  market  price  of  the  ^^JSodk^'^ 

goods.    The  other  Defendants  had  not  answered.  v. 


The  Solicitor-Oeneral  and  Mr.  FoUett,  for  the  Defend-  Arpwmmi. 
ants  LitUedale  &  Co.,  moved  to  dissolve  the  injunction. — 
They  submitted;  that  the  bill  did  not  state  a  case  throw- 
ing the  least  doubt  upon  their  title  to  the  cotton.  The 
Parsee  merchants  having  sold  the  cotton  to  SyerSy  Lith 
ingstoney  A  Go.,  had  entirely  parted  with  it,  and  had 
clearly  no  right  to  stop  it  in  transitu  between  Syers, 
Livingstone,  A  Co,  and  a  subsequent  purchaser:  Lick- 
harrow  V.  Mason  (a).  The  bill  was  without  any  reason- 
able pretence;  and  unless  there  be  some  reasonable 
ground  for  the  adverse  claim,  this  Court  will  not  restrain 
the  proceedings  of  the  party  in  whom  the  right  is  appa- 
rently vested.  Lord  Eldon,  in  the  case  of  Martinius 
V.  HdmiUh^b)  said,  '^  The  course  is,  the  instant  explana- 
tion is  obtained  here,  to  put  the  cause  in  a  train  for  pro-^ 
curing  a  more  speedy  determination  than  by  bringing 
it  to  a  hearing.  The  mere  circumstance,  that  a  verdict 
might  have  been  obtained,  does  not  decide  the  question 
of  interpleader, — ^the  ground  of  relief  being,  that  the 
Plaintiff  at  law  may  recover,  and  that  there  is  another 
person  who  may  recover,  either  at  law  or  in  equity. 


(a)  6  East,  21,  n.  by  any  adverse  equity,  and  the 

{b)  Reported  (in  some  copies  other  claimant  is  out  of  the 

onlj)  as  an  appendix  to  the  case  reach  of  process,  and  cannot  be 

of  Stevemon  v.  AnderwHy  2  Y.  brought  within  the  jurisdiction 

k  B.  407.     It  would  seem,  by  of  the  Court,  the  stakeholder 

the  observations  of  Lord  Eldon^  may  be  in  a  situation  in  which 

in  Mariinwi  v.  Bdmuthy  that,  the  costs  of  the  protection  which 

where  an  action  has  actually  he  seeks  must  be  borne  by  him- 


been  brought  by  one  party  who      self, 
has  a  l^gal  right,  not  controlled 
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1848.        against  the  Plaintiff  seeking  relief  here,  desiring  this 

^1"*^' — '      Court,  therefore,  to  bring  the  claimants  here,  to  discuss 

Wbbt  India    their  rights,  and  then  direct  some  proceeding  that  may 

V.  determine  to  whom  the  stake  in  his  possession  belongs." 

^^'""°^"'    Messrs.  LitUedale  had,  moreover,  offered  to  indemnify 

ArgwMiu.     the  Plaintiffs  against  any  claim  to  the  cotton  by  other 

parties,  which  indemnity  they  ought,  in  such  a  case,  to 

have  accepted 

Mr.  Wood  and  Mr.  Prior,  for  the  Plaintiffs,  submitted 
that  they  were  in  a  position  which  rendered  a  bill  of 
interpleader  proper;  and  that  the  action  of  trover  ought 
not  to  be  allowed  to  proceed  against  them:  Stevenson 
V.  A  nderaon  (a) ;  unless  the  other  claimants  of  the  goods 
should  undertake  to  defend  the  action  and  indemnify 
the  Plaintiffs 

The  Yice-Changellob  said,  that  the  right  to  sustain 
a  suit  of  interpleader  was  founded,  not  upon  the  con- 
sideration that  the  Plaintiff  might  be  subjected  to  a 
double  liability,  but  on  his  being  threatened  with  double 
.  vexation;  and  he  ordered  the  motion  to  stand  over,  with 
leave  for  the  Defendants,  LitUedale  A  Co.,  to  serve  the 
other  Defendants,  the  Paraee  merchants,  with  notice  of 
the  motioa 


When  the  motion  was  again  made, 

Mr.  Lewie,  for  the  Defendants  D.  &  Jf.  Pestonjee, 
said,  that  the  instructions  received  from  Bombay  had 
not  been  sufficient  to  frame  their  answer  to  the  bill;  that, 
until  their  answer  was  on  the  file,  their  case  was  not 
properly  before  the  Court:  Hyde  v.  Warren (b);  and, 
until  that  time,  the  Court  could  not  require  the  De- 

(a)  2  V.  &  B.  407.  (b)  19  Yes.  322. 
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fendants  actively  to  interplead,  either  by  defending  the 
action  or  otherwise. 

The  Solicitor-Oeneral  adverted  to  the  hardship  on  the 
Defendants,  LitUedaie  Jh  Co.,  if  the  injunction  should 
be  continued.  The  Defendants  were  entitled  to  reco- 
ver, in  trover  against  the  Company,  damages  calculated 
according  to  the  value  of  the  cotton  at  the  time  the 
sale  was  interrupted 

The  Vioe-Chakobllob  said,  that  the  Court  only  re- 
quired to  know  judicially  the  case  on  which  the  De- 
fendants in  interpleader  relied,  or  the  question  in  dis- 
pute, to  put  it  in  a  course  of  trial.  There  was  no  abso- 
lute and  inflexible  rule  that  the  case  should  be  brought 
forward  by  answer;  it  might  be  stated  at  the  bar. 
If  there  were  really  a  question,  it  must  be  the  inter- 
est of  all  parties  acting  bond  fde,  that  the  question 
should  be  determined  without  more  delay  or  expense 
than  was  unavoidable.  Still,  if  a  Defendant,  for  pur- 
poses which  it  was  difficult  to  understand,  should  insist 
upon  his  right  of  putting  in  an  answer,  and  refuse  to 
disclose  his  case  in  any  other  form,  it  might  be  neces- 
sary to  proceed  with  the  cause  to  that  stage.  The 
Court  could  not  judicially  know  what  the  case  of  the 
party  was  until  it  was  made  known  by  the  Defendant, 
by  his  answer,  or  by  some  other  sufficient  statement 
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The  motion  to  dissolve  the  injunction  was  again 
brought  forward.  The  answer  of  the  Parsee  merchants 
was  not  filed,  but  an  ofler  on  their  behalf  had  been 
made  to  the  Plaintiffs,  to  put  in  the  answer  immedi- 
ately, if  they  would  accept  it  without  oath  or  signatura 
This  offer  had  been  referred  by  the  Plaintiffs  to  the  De- 
fendants, LitUedaie  A  Co.y  who  had  refused  to  interfere 
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in  the  conduct  of  the  cause,  and  had  left  the  PlaLatiflb 
to  act  on  their  own  responsibility. 


The  Solicitor-Oenerai,  for  the  Defendants  LitUedale 
&  Co.,  pressed  the  motion  for  the  dissolution  of  the 
injunction. 

Mr.  Wood,  for  the  Plaintiffs,  resisted  it;  and  stated 
that  the  Plaintiffs  intended  to  proceed  forthwith  to 
take  the  bill  pro  confesao. 

Mr.  LeunSy  for  the  Defendants  the  Parsee  merchants, 
declined  to  aiigue  the  question  with  respect  to  the  in- 
junction, and  asked  for  their  costs  of  the  motion. 


JudgmmU.       ViOE-ChaNCBLLOR  : — 

It  has  never  (according  to  my  recollection)  occurred 
to  me  to  have  to  consider  what  is  the  strict  practice  in 
cases  of  interpleader,  raising  the  question  which  arises 
here.  The  course  of  proceeding  in  practice,  as  far  as 
my  experience  goes,  has  always  been  for  the  parties.  De- 
fendants in  interpleader,  to  come  in  upon  motion  and 
state  their  respective  cases,  (with  or  without  affidavits, 
according  to  circumstances,)  and  to  obtain  the  opinion 
of  the  Court,  in  that  early  stage  of  the  cause,  as 
to  the  proper  mode  of  trying  the  question  between 
them;  and  from  the  cases  in  the  Reports  of  Vesey  & 
Beames  (a),  it  appears  that  Lord  Eldon's  experience 
did  not  furnish  him  with  a  single  instance  of  a  bill  of 
interpleader  being  brought  to  a  hearing.    In  this  case, 

(a)  8teve7i9on  v.  Avdersm^  2  V.  &  B.  407 ;  Martiniu$  v.  ffd- 
muthj  Id. 
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howeyer,  one  set  of  Defendants,  the  Paraee  merchants, 
insist  upon  their  right  to  file  their  answer,  and  to  have 
the  cause  prosecuted  against  them  in  the  regular  way. 
The  question  is,  what  order  am  I  now  to  make?  I  as- 
sume, for  the  present  purpose,  that  the  Plaintifis  are 
entitled  to  have  this  case  considered  primd  facie  as  an 
interpleader  suit  That  privilege  imposes  on  them  the 
obligation  (for  this,  says  Lord  Eldon^  the  Plaintiffs  un- 
dertake) to  prosecute  the  suit  with  diligence  against 
both  Defendants.  I  cannot  say  they  have  in  this  case 
forfeited  their  priyilege  by  want  of  diligence.  Messra 
LiUMxde  Jk  Co.  retain  the  power  of  urging  on  the  other 
Defendants,  by  acting  against  the  Plaintiffs  if  they  do 
not  proceed. 
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The  strictly  regular  course  is,  I  apprehend,  by  answer. 
If  any  injury  shall  arise  to  Ltttiedale  &  Co*  in  conse- 
quence of  the  Plaintiffs  being  supposed  to  do  their  duty, 
it  is  an  evil  incident  to  the  Plaintiffs'  pririlege  in  inter- 
pleader, to  be  protected  against  double  vexation,  and  I 
cannot  avoid  it. 

I  observe,  however,  that  no  inconvenience  can  arise  in 
this  case,  beyond  what  has  already  occurred ;  for,  the  an- 
swer being  due,  the  bill  will  be  taken  pro  confeaao,  unless 
theDefendants,  thePar«e0  merchants,  obtainfurther  time 
to  file  their  answer,  or  other  indulgence;  and,  upon  an 
application  for  that  purpose,  they  will  have  to  satisfy  me 
that  the  question  between  themselves  and  LitUedale  A 
Co.  cannot  with  justice  to  thetn  be  put  into  an  imme- 
diate train  of  investigation. 


The  SoUcUor-Generai,  for  the  Defendants  LitUeiale  leth  Dee. 
A  Co.y  again  moved  to.dissolve  the  injunction ;  Mr.  Woody  auitmmii, 
for  the  Plaintiffs,  moved,  under  the  general  order,  to 
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1848.  take  the  bill  pro  confesso  against  the  Pardee  merchants; 

^g^j^^  and  Mr.  LetviSy  for  the  latter  Defendants,  moved  for  four 

Wmt  iiroiA  months'  time  to  answer. 
Dock  Go. 

UtrtLEDAJM, 


JudpmetU.       ViCE-ChaNCELLOR  :- 


This  case,  after  repeated  adjournments,  is  now  before 
me  upon  three  motions.  First,  a  motion  hj  Messrs. 
LitUedaie  is  Co.  to  dissolve  an  injunction  obtained  by 
the  Plaintiffs,  restraining  proceedings  in  an  action 
brought  bj  Messrs.  LitUedaie  &  Co,  against  thePlaintiffa 
Secondly,  a  motion  by  the  Plaintiffs  to  take  the  bill  pro 
confesso  against  the  Defendants,  the  Parsee  merchants, 
who,  since  the  middle  of  October,  have  been  in  default 
for  want  of  an  answer.  Thirdly,  a  motion  by  the  Parsee 
merchants,  for  four  months'  further  time  to  answer. 

The  case,  as  regards  the  proceedings  in  the  suit  on 
the  part  of  the  Parsee  merchants,  is  this:  they  caused 
an  appearance  to  be  entered  in  the  suit  on  the  l7th  of 
July,  1848 :  they  obtained  from  the  Master  three  months' 
further  time  to  answer.  This  time  was  allowed  to  run 
out  without  any  application  being  made  to  enlarge  the 
time  for  filing  the  answer.  On  the  30th  of  October  an  ap- 
plication was  made  to  the  Master  for  further  time,  which 
was  refused,  on  the  ground  that  the  Master's  jurisdiction 
was  gone;  and  no  application  for  time  was  made  to  the 
Court,  until  the  16th  of  this  month.  Before  this,  the 
Plaintiffs,  who  are  bound  to  prosecute  the  suit  to  a 
hearing  with  due  diligence,  and  who  have  been  pressed 
on  by  the  motion  of  Messrs.  LitUedaie  &  Co.  to  dissolve 
the  injunction,  gave  their  notice  of  motion  to  take  the 
bill  pro  confessoy — a  motion  regularly  made,  and  which 
I  consider  myself  bound  to  grant,  unless  the  Parsee 
merchants  can  entitle  themselves  upon  their  motion  to 
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the  farther  time  they  now  ask  for  filing  their  answer.        i848. 

The  grounds  upon  which  they  ask  it  are — that,  since     east  akd 

January,  1847,  when  LitUedale  A  Co.  made  their  claim,    '^J^  ^^^ 

•^  ,  DooK  Co, 

they  have,  in  consequence  of  the  imperfect  instructions  v. 

sent  from  India,  been  compelled  repeatedly  to  seek  fur-         

ther  instructions  for  the  answer  of  the  Par  see  merchants,  •Mpi»«*' 
and  that  they  did  not  obtain  such  instructions  as  enabled 
them  finally  to  prepare  their  answer,  until  the  last  week 
in  November,  1847.  They  say  that  the  answer  is  now 
complete,  and  that  they  require  time  only  for  the  purpose 
of  sending  it  to  India  to  be  sworn.  In  the  meantime, 
they  have  offered  to  file  it  without  oath  or  signature. 
This  departure  from  regular  practice  the  Plaintiffs  de- 
cline to  accede  to,  without  the  consent  otLitUedale  A  Co., 
and  LitUedale  £  Co.  refuse  to  relieve  the  Plaintiffs  from 
the  responsibility  of  conducting  the  suit  in  such  a  man- 
ner as  the  regular  practice  of  the  Court  requires, — ^they 
seek,  in  effect,  by  all  lawful  means  to  get  rid  of  the  in- 
junction, and  are  ready  to  take  any  advantage  which  a 
departure  from  practice  may  give  them.  I  do  not  make 
this  observation  disparagingly  to  them. 

Now,  as  I  said  on  a  former  day,  it  is  strictly  the  right 
of  the  Parsee  merchants,  within  the  limits  of  the  time 
allowed  by  the  practice  of  the  Court,  to  insist  that  they 
shall  not  be  called  upon  to  interplead  before  they  have 
answered;  and  where  a  defendant  resides  at  a  distance, 
which  makes  it  impossible  that  he  should  file  his  answer 
within  the  time  allowed  to  parties  residing  within  the 
jurisdiction,  I  cannot  but  think  he  must  be  entitled  to 
such  extended  time  for  filing  his  answer  as  the  circum- 
stances of  the  case  may  require.  But  he  is  bound  to 
satisfy  the  Court,  not  only  that  the  extended  time  he 
asks  is  necessary  at  the  time  he  makes  his  application, 
but  that  he  could  not  (using  due  diligence  from  the 
beginning)  have  avoided  the  necessity  of  making  it    In 

VOL.  vn.  p  H.  w. 
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1848.  this  case  the  language  of  the  affidavit  in  support  of  the 
application  of  the  Parsee  merchants  is  so  general  as  to 
render  it  impossible  for  me  to  form  any  opinion  whether 
they  have  used  due  diligence  or  not ;  and  I  must,  there- 
fore, consider  them  as  asking  an  indulgence  which  they 
JvdgtMni,  must  purchase  at  a  sacrifice  of  mere  form,  not  trench- 
ing upon  their  own  rights  in  the  case. 

I  should  observe,  that  I  consider  LttUedale  A  Co.  as 
justified  in  not  agreeing  to  dispense  with  the  oath  of  the 
Pardee  merchants;  for  without  that  sanction  a  fictitious 
case  might  be  suggested  upon  the  record. 

With  respect  to  the  order  now  to  be  made — I  have 
asked  to  be  informed  as  to  the  contents  of  the  answer 
of  the  Parsee  merchanta  Their  case  is  founded  on  the 
right  of  stoppage  in  transitu,  as  against  the  Plaintiffs; 
and  further  they  say,  that  if  LitUedaJe  &  Co.  have  any  in- 
terest in  the  cottons  in  question  in  the  cause,  they  have 
also  other  securities  which  they  are  bound  in  equity  to 
apply  in  the  first  instance,  so  as  to  leave  the  cotton,  as  far 
as  may  be,  untouched  for  the  use  oiiheParsee  merchants. 
The  answer  does  not  suggest  that  these  securities  are 
sufficient  to  cover  the  amount  of  LitUedale's  demand. 
I  do  not  understand  how  this  second  point  can  arise,  but 
I  will  assume  that  it  does  or  may  arise.  This,  however, 
clearly  remains — that  the  primary  claims  of  the  co-De- 
fendants to  the  cotton,  as  against  the  Plaintiffs,  are 
strictly  legal  questions,  and  I  can  do  the  Parsee  mer- 
chants no  possible  injustice  by  treating  their  answer  as 
true.  What,  therefore,  I  shall  do  is  (the  LiMedales 
asking  this) — dissolve  the  injunction  so  far  as  relates 
to  the  trial,  but  with  a  stay  of  execution — ^the  Parsee 
merchants  to  defend  in  the  name  of  Plaintiffs,  indemni- 
fying them — ^and  give  the  Defendants,  the  Parsee  mer- 
chants, the  time  they  ask  to  file  their  answer,  in  order 
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that  they  may  have  an  opportunity,  if  so  advised,  of        i848. 
putting  their  equitable  case  upon  the  record.    If  the 
answer  now  produced  were  on  the  file,  I  should  cer^ 
tainly  direct  the  trial  of  the  legal  question  in  the  first 
instance. 


m 


1847. 
January* 

INGRAM  V.  THORP.  1848. 

I9th,  20M,  A 
22nd  March. 

[  ENRY  and  Thomas  WUaon,  who  had  been  partners,  A,  ha™  m- 
as  drapers  and  warehousemen,  at  Liverpool,  dissolved  ^e  mooonmuJ 
their  partnership  in  October,  1835,  and  thenceforward  ^^^^^^Ui 
the  business  was  carried  on  by  Thomas  Wilson  and  WU-  *<>  ^^^  ^^ 

.  up*  entered  in- 

liam,  his  son,  under  the  name  of  WUson  A  Son.    The  to  an  agree- 
Plaintiff,  Ingram,  a  woollen-worsted  manufacturer  at  SJ^I^'^rf 
Halifax,  had  supplied  Henry  and  Thomus  WUson,  and  x*^*!^ 

afterwards  Wilson  &  Son,  with  worsted  goods,  and  he  outetanding 
also  drew,  accepted,  or  indorsed  several  bills  of  ex-  became  due,— 
change  for  the  accommodation  of  the  latter  firm.     In  JjJ^tot^"' 
July,  1839,  Wilson  &  Son  having  omitted  to  provide  for  agreement, 
some  of  the  bills  when  they  became  due,  Ingram  made  tain  property 
inquiries  of  Henry  Wilson  as  to  the  solvency  of  the  firm  ^f  i5oo«^,  for 
of  Wilson  Jk  Son;  and  Henry  Wilson  assured  him  that  the  J*^  ^"l^y  of 
firm  was  solvent     Others  of  the  bills,  to  the  amount  of  eecunty,  which 

property  such 

8002L,  having  been  dishonoured  in  August,  1839,  the  third  penon 
Plaintiff  again  informed  Henry  WUson  of  the  fact,  who  hig^J^^  ^^  ^ 
repeated  his  assurance  of  the  solvency  of  Wilson  &  Son,  ^^^^^^ 
and  advanced  the  8001  to  take  up  the  biUs.    A  few  ^alue  above 

incumbrances. 
More  than  half  of  the  amount  of  the  biUs  was  afterwards  paid  by  ^.,  but  the  property  of 
the  third  party  charged  as  a  security  proyed  to  be  heavily  mcumbered,  and  insuffi- 
cient: — Sdd,  in  a  suit  by  A,  against  the  executors  and  devisees  of  the  third  party, 
that,  the  misrepresentation  as  to  3ie  surplus  value  being  proved,  A.  was  entitled  to  have 
■o  mudx  of  the  sum  of  1500/.  and  interest  as  the  specific  property  was  insufficient  to  pay, 
raised  and  paid  out  of  the  general  estate  of  the  testator. 

P  2 


Btatemmi. 
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1847.  dajs  after  this,  on  the  23rd  of  August,  1839,  Ingram^ 
Henry  Wilson,  and  Thomas  Wilson,  met  by  appointment 
at  Henry  Wilsons  housa  At  this  meeting,  in  order 
to  provide  for  the  bills,  upon  which  Ingram  was  still 
liable,  amounting  to  35002.,  Henry  Wilson,  Thomas 
Wilson,  and  Ingram,  entered  into  an  agreement,  that 
Ingram  and  Thomas  Wilson  should  each  deposit  half 
that  sum  in  the  hands  of  a  third  person,  and  that  In- 
gram should  be  indemnified  from  loss,  to  the  extent 
of  1500i,  by  Henry  Wilson,  who  should  give  Thomas 
Wilson  an  authority  to  sell  certain  property  in  Dvke- 
street,  Liverpool,  belonging  to  Henry  Wilson,  and  pay 
that  sum  to  Ingram  out  of  the  proceeds  of  such  sale. 
Henry  Wilson  stated  to  Ingram,  at  this  interview,  that 
the  property  referred  to  was  his  own,  and  amply  suffi- 
cient to  secure  the  1500i.,  or,  (as  the  witnesses  said,)  three 
or  four  times,  or  several  times  over  that  amount,  and 
was  entirely  unincumbered,  or,  if  not,  that  it  was  only 
charged  with  the  payment  of  a  small  annuity.  The 
statement  was  alleged  to  have  been  made  in  the  presence 
of  Thomas  Wilson.  Henry  Wilson,  at  the  same  time, 
gave  Thonuis  Wilson  a  written  authority  to  sell  the  pre- 
mises before  the  Ist  of  November  then  following,  and 
to  pay  out  of  the  proceeds  a  sum  not  exceeding  150021 
to  Ingram,  provided  he  should  have  advanced  his 
share  of  the  monies  required  to  meet  the  bills;  and 
this  letter  Thomas  Wilson,  in  pursuance  of  the  same 
arrangement,  delivered  to  Ingram,  inclosed  in  another 
addressed  to  him,  in  which  Thomas  Wilson  stated,  that, 
by  the  authority  thereby  given,  he  was  enabled  to  sell 
the  Duke-street  property,  and  pay  Ingram  15002.  out  of 
the  proceeds,  if  he  should  be  called  upon  to  provide  for 
the  bills  then  running.  Ingram  was  accompanied,  on 
this  occasion,  by  two  sons.  One  of  Ingram's  sons,  who 
was  a  solicitor,  remarked,  that  a  more  formal  security 
should  be  given  thanthatwhich  was  created  by  the  letters 
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from  Henry  to  Thovms  Wikon,  and  from  Thomas  WU-        i847. 
son  to  Ingram;  whereupon  Henry  WUson  observed,  that      ^iJI^^JU^ 
he  and  Ingram  were  old  friends,  and  men  of  honour,        ^• 
and  it  was  useless  to  allow  their  arrangements  to  be 
disturbed  by  young  attomies,  as  his  word  was  as  good 
as  his  bond;  to  which  Ingram  assented.    At  the  same 
meeting,  Henry  Wilson  repeated  his  assurances  to  In- 
gram, that  the  firm  of  Wilsoh  &  Son  was  perfectly  sol- 
vent, and  able  to  pay  all  the  claims  against  them  in  full, 
if  their  affairs  were  then  wound  up. 

The  firm  of  WUson  &  Son  provided  5001.  only  to 
meet  the  outstanding  bills,  and  Ingram  was  compelled 
to  take  up  the  remainder  when  they  became  due. 

On  the  2nd  of  December,  1839,  WUson  &  Son  became 
bankrupt  Ingram  proved  against  their  estate  in  re- 
spect of  the  bills,  and  obtained  a  dividend  of  Is.  0|(2.  in 
the  pound. 

It  subsequently  appeared  that  the  Dnke-street  pro- 
perty was  changed  with  an  annuity  of  1501  for  the  life  of 
the  grantee  of  the  annuity,  and  also  with  a  second  in- 
cumbrance for  25001  and  interest,  and  that  it  fell  far 
short  of  a  sufficient  security  for  the  15002. 

Henry  WUson  died  in  1840,  having  devised  his  real 
estate  to  trustees  for  sale,  and  charged  the  same,  to- 
gether with  his  personal  estate,  with  the  payment  of 
his  debts. 

A  creditors'  bill  was  filed  on  the  22nd  of  August, 
1845,  by  Ingram,  against  the  executors  and  devisees  of 
Henry  WUson,  charging  that  Ingram  had  entered  into 
the  agreement  of  the  23rd  of  August,  1839,  upon  the 
faith  of  the  assurances  of  Henry  WUson  as  to  the  sol- 
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venc7  of  Wilson  Jk  Sen,  and  of  the  sufficiency  of  the 
Duke-street  property  as  a  security  for  the  150021;  that 
Henry  Wilson  knew  of  the  insolvency  of  Wilson  Jk  Son, 
who  were,  in  August,  1839,  indebted  to  him  in  upwards 
of  4000Z.;  that  he  also  knew  that  the  Duke-stre^  pre- 
mises were  mortgaged  very  nearly  to  their  full  value; 
and  that  such  representations  were  made  by  Henry  Wit- 
son,  to  prevent  the  Plaintiff  from  taking  legal  measures 
against  Wilson  Jk  Son. 


The  assignees  of  Wilson  &  Son  were  made  parties, 
upon  a  suggestion  that  they  claimed  some  interest  in 
the  Duke-street  property. 

The  bill  prayed  that  an  account  might  be  taken  of 
what  was  due  to  the  Plaintiff  in  respect  of  the  1500^., 
and  that  the  leasehold  premises  in  Dvke-street  might  be 
sold,  and  the  proceeds  applied,  so  far  as  they  would 
extend,  in  payment  of  the  Plaintiff's  said  demand, 
and  that  the  deficiency  might  be  paid  by  the  executors 
and  devisees  oi  Henry  Wilson,  out  of  his  other  personal 
and  real  estate.  The  bill  also  asked  for  the  usual 
account  of  debts,  and  for  the  application  of  the  estate 
of  the  testator  in  a  due  course  of  administration. 

The  representatives  oi  Henry  Wilson  by  their  answer 
said,  they  did  not  doubt,  that,  in  August,  1839,  Henry 
Wilson,  as  well  as  all  other  persons  acquainted  with  the 
Duke-street  property,  believed  it  to  be  an  ample  security 
for  the  1 500t,  but  that,  by  reason  of  a  subsequent  diminu- 
tion in  value,  it  had  become  scarcely  sufficient  to  dis- 
charge the  prior  incumbrances  thereon.  The  assignees 
of  Wilson  ic  Son  disclaimed. 


The  allegations  of  the  Plaintiff  as  to  the  representa- 
tions made  by  Henry  Wilson,  at  the  meeting  of  the 
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23rd  of  August,  1839,  were  substantiallj  proyed  by 
the  depositions  of  the  two  sons  of  the  Plaintiff,  who 
were  present 

Ttumas  Wihon  was  examined  as  a  witness  for  the 
Defendants,  and  stated  that  no  representation  was  made 
in  his  presence,  or  to  his  knowledge,  hj  Henry  Wilson^ 
that  the  Duke^reet  property  was  unincumbered,  or 
only  charged  with  a  small  annuity.  He  stated  that 
the  property  had  cost  52002.;  that  Henry  Wilson  had 
always  considered  it  to  be  worth  that  sum;  that,  about 
a  month  after  August,  1839,  it  had  been  valued  by  sur- 
veyors at  4800JL ;  and  that,  since  that  time,  the  premises 
had  fallen  very  greatly  in  value. 


1847. 


SkUClMlUm 


Mr.  RorniUy  and  Mr.  Elmsley,  for  the  Plaintiff,  relied  ArgwmmL 
upon  the  proofs  of  the  fact  that  the  false  representation 
had  been  made  by  the  testator;  that  he  must  have 
known  the  representation  was  false,  or,  if  not,  that  he 
made  himself  answerable  for  its  truth  (a) ;  and  that  the 
Plaintiff,  having  taken  up  the  bills  upon  the  faith  of 
the  representation,  had  received  damage  thereby:  Pas- 
ley  V.  Freeman  (6),  Burrowes  v.  Lock  (c),  DobeU  v.  Ste- 
vens (d),  Partridge  v.  Usbome(e). 

Ht. Bacon  and  Mr.  Lloydy  for  the  Defendants,  the  repre- 
sentatives of  ITmryTFifeon. — As  to  the  alleged  represen- 
tation of  the  solvency  of  the  firm  of  Wilson  &  Son,  there 
is  no  evidence  that  it  was  not  perfectly  true.  The  fact 
that  the  house  was  hurried  to  a  bankruptcy,  and  that  the 


(a)  Schneider  Y.ffeathySCajnp, 
506,  per  MatitfidA,  0.  J. 

(i)  3  T.  B.  51.  See  Smith's 
Leading  Oases,  p.  55,  2nd  edit. 


(c)  10  VeB.  470. 
((0  3  B.  <fe  C.  623. 
(0)  6  R1188.  195,  215. 
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a498ets  failed  to  realise  but  a  small  dividend,  does  not  ne- 
gative the  fact  of  the  solvency  of  the  house  at  the  time  the 
representation  was  made.  The  other  representation  im- 
puted to  the  testator  rests  upon  slight  evidence — ^the  re- 
collection of  conversations  many  years  before,  by  parties 
under,  at  least,  a  bias  to  attribute  to  them  the  effect 
which  the  bill  alleges.  The  testator  appears,  moreover,  to 
have  had  reasonable  grounds  for  believing  that  the  pro- 
perty was  not  then  an  insufficient  security  for  the  1500i; 
and,  whether  it  was  sufficient  or  not,  there  is  no  proof 
of  any  damage  to  the  Plaintiff.  He  was  liable  to  pay 
the  bills  before  the  security  was  given;  he  did  not  in- 
cur any  new  liability  in  reliance  upon  the  charge,  but 
merely  fulfilled  a  prior  obligation.  The  security  was 
in  fact  perfectly  gratuitous  on  the  part  of  the  testator, 
and,  as  it  would  seem,  was  given  in  consideration  only 
of  the  friendship  and  connection  in  business  which  had 
long  subsisted  between  the  Plaintiff  and  the  testator, 
and  perhaps  also  from  the  consideration  that  it  was 
through  the  testator  that  the  Plaintiff  had  become  ac- 
quainted with  the  firm. 


Vicb-Chancbllor  : — 
Jwd^mmt,  According  to  the  agreement  between  the  parties,  I 
have  no  doubt  that  the  Plaintiff  is  entitled  to  have  the 
property  sold  to  pay  him  the  15001,  if  he  has  ad- 
vanced it;  and  that  he  has  in  fact  advanced  it  does  not 
appear  to  be  a  question.  No  inquiry  is  asked  by  Mr. 
Bacon  upon  that  point.  It  will  be  in  the  common 
course  to  decree  the  sale  of  the  property,  subject  to  the 
incumbrances,  if  the  incumbrancers  will  not  join,  and 
free  from  the  incumbrances,  if  they  do. 


It  is  then  insisted,  that  if  the  property  should  be 
insufficient  to  realise  the  1500t,  the  Plaintiff  is  entitled 
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to  proceed  for  the  remainder  against  the  general  estate 
of  the  surety,  on  the  ground  of  the  firaud  complained  of 
by  the  bill  This  does  not  necessarily  follow.  The  ques- 
tion is,  not  what  the  property  will  realise  now,  but  what 
it  was  worth  at  the  time  the  representation  was  made. 
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The  representations  which  constitute  the  alleged 
firaud  relate  to  two  distinct  facts :  first,  as  to  the  solvency 
ofthefirm  of  Wilson  &  Son;  and,  secondly,as  to  thevalue 
of  the  property  ofiered  for  the  mortgage. — ^There  is  no 
question  that  Wilson  &  Sonwas  an  embarrassed  firm,  for  it 
was  their  embarrassment  that  led  to  this  arrangement 
If  the  representationamountedtono  more  than  this,  that, 
looking  to  the  accounts  of  the  firm,  the  firm  was  sol- 
vent, I  must  take  the  meaning  of  that  representation 
to  have  been,  that,  although  the  firm  was  so  embarrassed 
that  they  could  not  then  meet  their  engagements,  yet  if 
they  could  realise  their  assets,  and  time  was  given  them 
for  that  purpose,  the  amount  of  the  assets  would  be  found 
to  exceed  the  amount  of  liabilities.  Now  I  have  no 
evidence  before  me  of  the  state  of  the  firm  at  the  time 
of  the  alleged  representation,  nor  of  what  it  might  have 
been  if  given,  or  other  possible,  circumstances  had  oc- 
curred. I  cannot,  therefore,  decide  that  there  was  any 
misrepresentation  as  to  the  solvency  of  the  firm. 

The  misrepresentation  with  respect  to  the  property 
the  subject  of  the  mortgage,  as  alleged  by  the  bill,  is, 
that  there  was  no  incumbrance  upon  it  except  an  an- 
nuity, and  that  the  property  was  more  than  sufficient 
in  value  to  pay  the  debt  The  sufficiency  may  or  may 
not  be  matter  of  opinion;  but  I  do  not  concur  in  the 
observation,  that,  because  value  is  matter  of  opinion, 
therefore  a  man  who  says  his  property  is  sufficient  to 
pay  a  debt  may  not  be  shewn  to  have  made  a  fraudu- 
lent representation.    It  may  be  so  plainly  deficient  as  to 
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make  it  impossible  for  the  party  to  have  believed  what 
he  stated.  It  appears  that  the  property  was  about  this 
time  valued  at  480021,  and  that  it  had  cost  the  owner 
520021 ;  and  if  there  were  no  incumbrances  upon  it,  the 
representation  of  its  value  to  a  person  about  to  advance 
upon  it  no  more  than  15002.  might  have  been  perfectly 
honest  The  only  misrepresentation  which  can  be  imput- 
ed, was  that  regarding  the  existence  of  the  incumbrances. 
The  allegation  in  the  bill  is,  that  the  property  was  sub- 
ject to  no  incumbrances  except  an  annuity  of  150i, 
when  in  point  of  fact  there  was  at  that  time,  and  of 
course  within  the  knowledge  of  the  party  who  made 
the  representation,  if  he  did  make  it,  not  only  the  an- 
nuity, but  a  mortgage  of  25002L — a  charge  which  would 
render  the  security  insufficient  for  payment  of  the  debt 
It  appears  to  me  that  the  Plaintiff  must  be  entitled  to 
say  to  the  owner  of  the  property,  if  I  pay  15002.  upon  a 
representation  falsely  made  by  you,  that  the  estate  you 
gave  as  a  security  for  it  is  worth  250021  more  than  it  was 
in  truth  worth,  you  shall  make  good  your  representa- 
tion out  of  the  property,  so  far  as  it  will  extend;  and  if 
it  shall  be  insufficient,  then  out  of  your  other  assets. 
This  appears  to  me  to  be  a  clear  head  of  equity.  [His 
Honor  then  examined  the  weight  and  effect  of  the  evi- 
dence in  the  cause,  as  to  the  conversation  at  the  meet- 
ing of  the  23rd  of  August] 


I  have  no  distinct  evidence  as  to  the  value  of  the 
property  at  the  time,  but  some  evidence  is  given  that 
the  property  has  fallen  in  value  since  this  transaction 
took  place.  I  cannot,  in  this  state  of  the  case,  make  an 
absolute  decree  in  the  Plaintiff's  favour.  It  is  equally 
clear,  upon  the  evidence  before  me,  that  I  cannot  say  the 
Plaintiff  has  not  made  out  a  case  for  relief 


Let  there  be  a  decree  for  a  sale  of  the  property,  and 
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the  Master  to  ascertain  the  value  of  the  surplus  after 
paying  the  incumbrancea  If -the  property  be  not  suffi- 
cient to  pay  the  Plaintiff's  debt,  the  Master  must  ascer- 
tain what,  at  the  time  of  the  agreement  in  August,  1839, 
was  the  value  of  the  property,  and  what  was  the  amount 
of  the  incumbrances  upon  it  I  direct  the  inquiry  with- 
out prejudice,  and  the  Master  must  be  at  liberty  to  state 
special  circumstances. 

When  the  cause  comes  back,  if  I  am  not  able  satis- 
factorily to  weigh  the  credit  due  to  Thomas  Wilson  on 
the  one  side,  and  the  two  sons  of  the  Plaintiff  on  the 
other,  I  must  do  that  which  this  Court  is  sometimes 
obliged  to  do,-— direct  the  parties  to  be  examined  before 
a  jury.  I  hope  that  I  may  be  able  to  escape  from  that 
necessity. 
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The  cause  was  heard  upon  further  directions.  The  sub-    lo^  March. 
stance  of  the  Master's  report  is  stated  in  the  judgment 


Mr.  RomiUy  and  Mr.  JElmsley,  for  the  Plaintiff. 
Mr.  Bacon  and  Mr.  Lloyd,  for  the  Defendants. 


Vick-Chakcellor  : — 

The  two  letters  of  the  23rd  of  August,  1839,  would 
clearly  give  the  Plaintiff  a  lien  on  the  Duke-street  pro- 
perty to  the  extent  of  15002.,  bills  to  that  amount  being 
paid  by  Plaintiff  at  maturity.  The  agreement  contained 
in  the  two  letters  of  the  23rd  of  August,  1839,  is  the  only 
agreement  this  Court  can  enforce.  But  if  the  Plaintiff 
was  induced  to  enter  into  that  contract  by  a  collateral 
representation  which  was  false,  and  known  by  Henry 
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1848.  Wilson  to  be  false,  (as,  if  it  were  false,  it  must  have  been,) 
iKORAM  ^  cannot  entertain  a  doubt  that  Henry  WiUon  thereby 
^'  became  liable  to  the  Plaintiff  for  any  damages  he  might 

sustain  by  that  representation :  Lysney  v.  Sdby  (a),  JDo- 
reU  V.  Stevens  (6),  Evans  v.  BickneU  (c),  Burrowes  ▼. 
Lock  (d).  Partridge  v.  Usbome  (e),  and  the  cases  cited 
in  Blair  v.  Bromley  (/).  If  the  damages  thus  sustained 
were  unliquidated  in  amount,  a  jury  might  possibly  be 
necessary  to  ascertain  the  amount ;  but  here  the  amount 
is  ascertained,  or  capable  of  being  easily  ascertained,  if 
the  equity  be  made  out 

The  circumstance  that,  before  the  23rd  of  August, 
1839,  the  Plaintiff  had  become  liable  upon  the  bills 
against  which  the  security  was  intended  to  protect  him, 
may  be  material  in  considering  whether  the  alleged  re- 
presentations were  made  or  not, — for  an  actual  creditor 
may  be  glad  to  get  what  security  he  can.  The  creditor 
who  is  about  to  advance  his  monies  will  naturally  look 
with  greater  caution  to  the  security  he  takes.  But  if 
the  misrepresentations  (as  facts)  are  proved,  no  question 
can  arise  as  to  the  sufficiency  of  the  consideration  to 
support  the  mortgage.  The  creditor  who  is  secured  rests 
upon  his  security,  and  foregoes  those  extreme  remedies 
against  his  debtor  to  which,  without  security,  the  due 
protection  of  his  own  interests  might  drive  him;  and  if 
the  misrepresentations  are  established,  they  will  give 
the  Plaintiff  the  same  equity  against  the  party  who 
made  them,  as  if  the  advance  was  made  at  the  time. 

I  have  briefly  noticed  the  foregoing  points,  because 
they  were  much  commented  upon  at  the  bar;  but  in 


(a)  2  Ld.  Raym.  1118.  (d)  10  Ves.  470. 

{b)  3  B.  &  C.  623.  (e)  5  Rubs.  195. 

(e)  6  Ves.  173.  (/)  6  Hare,  642. 
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truth  these  points  were  all  disposed  of  bj  the  judgment 
I  pronounced  at  the  hearing  of  the  cause  in  January, 
1847.  I  then  decided,  that  the  Plaintiff  was  entitled 
to  relief  under  two  conditions: — First,  that  the  misre- 
presentations were  established ;  and,  secondly,  that 
damage  and  injury  had  resulted  from  them  to  the  Plain- 
tiff I  reserved  to  myself  the  question,  whether  I  should 
send  the  case  to  a  jury;  but  in  other  respects  I  decided 
the  whole  case,  so  far  as  the  expression  of  my  opinion 
could  do  so. 

The  decree  directs  a  sale,  and  that  the  incumbrances 
shall  be  ascertained;  and  if  the  surplus  proceeds,  after 
payment  of  the  prior  incumbrances,  shall  not  amount  to 
15001,  then  the  Master  is  to  make  inquiries  as  to  the 
state  of  the  incumbrances  on  the  23rd  August,  1839.  If 
(as  the  Defendants  have  argued)  the  Plaintiff  took  the 
security  for  what  it  was  worth,  these  latter  inquiries 
would  have  been  nugatory^  But,  by  the  terms  of  the 
decree,  the  inquiries  were  to  be  without  prejudice,  and 
I  could  not,  therefore,  refuse  to  hear  the  argument  for 
the  Defendant  repeated. 

I  directed  the  inquiries  contained  in  the  decree,  in 
order  that  I  might  be  informed  what  were  the  incum- 
brances and  their  amount,  for  that  would  go  directly  to 
the  question  of  misrepresentation.  I  desired  also  to 
know  the  value  of  the  property  in  August,  1839;  be- 
cause, as  I  before  observed,  although  value  might  in 
some  sense  be  a  matter  of  opinion,  yet  the  disproportion 
between  the  alleged  and  actual  value  might  be  such  as 
to  make  fraudulent  a  merely  general  representation  as 
to  the  sufficiency  of  the  proposed  security. 

The  Master  has  made  his  report,  and  the  short  result 
of  that  report  may  be  stated  in  a  few  words.  Assuming 
the  annual  value  to  have  been  3002.,  (in  fact  the  pro- 
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perty  was  let  at  a  much  less  sum,)  the  gross  value  was 
48002.  The  incumbrances  were, — ^the  annuity  of  1501, 
or  174021,  and  the  mortgage  for  25002.,  making  together 
42402.  This  would  leave  a  value  of  6602.  bejond  the 
**^^'"****^"  incumbrancer  If  the  rental  were  less,  it  would  of  course 
be  reduced  in  proportion.  In  no  view  of  the  case  could 
it  be  an  adequate  security  for  15002.,  subject  to  existing 
incumbrances,  and  much  less  could  it  be  worth  three  or 
four  times  the  amount  of  the  sum  to  be  secured  in  favour 
of  the  Plaintiff  If  Henry  Wilson  said  it  was  unincum- 
bered, except  the  annuity,  that  was  a  fraud;  and  if  he  did 
not  say  that,  but  said  only  that  it  was  a  sufficient  security, 
or  that  it  was  worth  three  or  four  times  as  much  as  the 
15002.  as  a  security,  it  is  difficult  to  say  that  such  a  re- 
presentation could  have  been  other  than  fraudulent 

[His  Honor  then  went  through  the  pleadings  and 
evidence,  and  concluded  that  the  case  made  by  the  bill, 
of  misrepresentation  concerning  the  value  of  the  pro- 
perty, was  proved.] 

Some  observations  were  made  on  the  delay  in  filing 
the  bill,  as  a  circumstance  that  discredited  the  Plain- 
tiff's case.  I  cannot  so  consider  it  If  the  mortgage 
itself  were  in  question,  or  if  the  state  of  the  property, 
with  reference  to  the  incumbrances,  was  known  in  the 
lifetime  of  Henry  WUsan,  and  unnoticed  by  the  Plain- 
tiff, the  observations  upon  the  time  between  1839  and 
1845,  when  the  bill  was  filed,  might  be  material  But, 
the  mortgage  not  being  in  dispute,  there  is  nothing 
in  that  part  of  the  case  to  excite  suspicion.  Henry 
WUaon  died  in  1840,  and  there  is  no  ground  for  im- 
puting to  the  Plaintiff  any  knowledge  of  the  state  of 
the  title  until  after  his  death. 


Decree,  DaoBBB  for  payment  of  16002.,  with  interest  and  costs,  not  in- 

cluding the  costs  of  the  assignees  of  Wil9(m  dt  Son. 
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CHANT  V.  BROWN.  iM,  im,  S 

ElUhJanuary, 
XCEPTIONS  to  the  sufficiency  of  the  answers  of  Confidential 

Augustus  Pulsford  Brown  and  George  Brown,  had  been  Sonsmw^by 
allowed  by  the  Master,  and  were  now  argued  upon  ex-  jJ^J^J  *^^ 
ceptions  to  his  report.    The  question  was,  whether  the  counsel  do  not 
professional  relation  in  which  the  Defendants  had  stood,  privileged  by 
as  attorney  and  counsel  to  a  party  in  the  transaction  ^  ^J^ 
impeached  by  the  bill,  protected  from  discovery  the  ^^'^l*^' 
matters  in  question,  notwithstanding  the  circumstances  comes  inter- 
that  had  subsequently  taken  place,  and  which  had  given  ^^  of  the  pro- 
the  Defendants,  the  Broums,  or  one  of  them,  a  benefi-  JJj^^'f^y^ 

cial  interest  in  the  property  in  dispute.  wch  commu- 

nications re- 
lated. 

By  a  settlement  made  in  1805,  upon  the  marriage  of     TJpon«- 

oeptions  for 

Edward  Melton  and  Mary  his  wife,  the  husband  was  insufficiency 
(subject  to  the  life  estates  of  himself  and  his  wife)  donee  ^f  a  par^^lio 
of  a  power  of  appointment  of  an  estate  at  WesthiU  in  the  ^  ^®®^.  *^? 

^  ^'^  attorney  m  the 

county  of  Devon,  amongst  the  children,  or  such  one  or  transactions 
more  of  the  children  of  the  marriage  as  he  should  think  andwbo  re- 
fit, with  remainder,  in  default  of  appointment,  amongst  ^^  ^^e 
the  children  equally.    There  were  five  children  of  the  fp^^^^  f^  P"- 

yilege,  the 

marriage,  Richard,  Mary,  Jane,  Elizabeth,  and  Marga-  Court  cannot 
retta,    Margaretta  married  the  Plaintiff^,  Robert  Chant  J^^t  oo™ 

sent  of  the 
client  to  the 

Edward  MeUon,  the  husband,  died  in  1834,  and  Mary  disdoeure  of 

,         .^    .  ^  the  matters 

the  Wife  in  1847.  inquired  after, 

for  the  ques- 
tion ofsuffi- 

The  bill  was  filed  by  Robert  Chant  and  Margaretta  aency  must  be 

determined  as 

his  wife,  alleging  that  Mary,  one  of  the  daughters,  ofa  time  ante- 
attained  her  age  of  twenty-one  on  the  21st  of  May,  ^^^^  ^' 
1828;   that,  shortly  afterwards,  Edward  Melton,  by 
some  deed,  duly  executed  and  attested  in  the  man- 
ner required  by  the  power  in  the  settlement  of  1805, 
appointed  the  WesihiU  estate   to  Mary,  the  daugh* 


Statement, 
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1849.  ter,  absolutely;  and  that,  by  indentures  of  lease  and  re- 
lease of  the  12th  and  13th  of  September,  1828,  made 
between  Edward  Melton  and  Mary  his  wife,  of  the  first 
part,  Maryy  the  daughter,  of  the  second  part,  John 
TimeweU  of  the  third  part,  and  the  Defendant,  Augustus 
Pvlaford  Brown,  of  the  fourth  part,  and  by  a  fine,  the 
Westhill  estate  was  conveyed  to  John  TimeweU  in  fee, 
by  way  of  mortgage  for  securing  to  him  46002.  The 
bill  alleged  that  the  deeds  and  fine  were  executed  in 
pursuance  of  a  scheme  of  Edward  Melton,  the  donee  of 
the  power,  to  raise  money  for  his  own  use;  and  that 
TimeweU  was  a  party  to  such  scheme,  or  had  notice  of 
the  intended  application  of  the  46002.;  and  that  the 
whole  of  such  sum  was  accordingly  paid  to  Edward  Mel- 
ton, and  applied  for  his  own  purposes 

It  appeared  by  the  bill  and  answers,  that  John  Time- 
weU died  in  March,  1836,  having  by  his  will  devised  his 
real  and  residuary  personal  estate  to  the  Defendant 
George  Brown  and  Francis  TimeweU,  upon  trust  for  the 
separate  use  of  Mary,  the  wife  of  the  Defendant,  Au- 
gustus Pvlsford  Brown,  for  life,  remainder  to  Augustus 
PvJLsford  Brown  for  life,  determinable  on  his  bankruptcy, 
and  otherwise  as  therein  mentioned,  remainder  to  the 
children  of  Augustus  Pvlsford  Brown  and  Mary  his 
wife;  and  the  testator  appointed  the  said  Mary  Brown, 
Oeorge  Brown,  and  Francis  TimeweU  his  executors. 
There  were  children  of  Augustus  Pvlsford  Brown  and 
Mary  his  wife,  but  none  of  such  children  were  parties 
to  the  suit;  nor  was  the  personal  representative  of  Ed- 
ward Mdton  a  party. 

The  bill  charged  that  TimeweU,  the  testator  and  mort- 
gagee, had  notice,  before  the  advance  of  his  money,  of 
a  fraudulent  exercise  of  the  power  of  appointment,  as 
thereby  alleged;  and,  as  evidence  of  such  notice,  the 
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bill  charged  that  the  Defendant,  Augustus  Puls/ord  i849. 
Brown,  acted  as  the  solicitor  of  TimewM,  and  of  Edward 
Melton^  in  the  treaty  for  and  preparation  of  the  deeds  of 
appointment  and  mortgage,  and  in  the  execution  and 
completion  thereof  respectively,  and  thereby  acquired  a 
knowledge  of  the  nature  of  the  transaction ;  and  that  the 
same  also  appeared  by  an  account  current  between  Ed- 
ward Mdton  and  Augustus  Pulsford  BrowUy  in  the  pos- 
session of  the  latter. 

The  bill  sought  to  set  aside  the  deed  of  appointment 
of  May,  1828,  and  the  mortgage-deed  of  September  fol- 
lowing, and  the  effect  of  the  fine  in  favour  of  the  parties 
who  would,  under  the  settlement  of  1805,  in  default  of 
appointment,  be  entitled  to  the  WesthtU  estate. 

The  Defendants,  Augustus  Puls/ord  Brown  and 
George  Brown,  filed  separate  answers.  Au>gustus  Puls- 
ford  Brown  said,  that  he  was,  and  continued  to  be,  an 
attorney  and  solicitor,  and  that  he  acted  as  the  solicitor 
of  Edward  MeUon  in  the  treaty  for  and  preparation  of 
said  deed  of  appointment;  and  that  George  Brown^  a 
barrister-at-law,  acted  as  the  counsel  of  Edward  MeUon 
in  settling  the  draft  of  said  deed  of  appointment  The 
Defendant  said,  that  he,  (Augustus  Pulsford  Broum,) 
did  not  act  as  the  solicitor  of  John  TimeweU  in  the 
treaty  for  a  preparation  of  said  deed  of  appointment; 
and  that  George  Brown  did  not  act  as  the  counsel  of 
John  TimeweU  in  settling  the  said  draft;  and  that,  to 
the  knowledge  or  belief  of  the  Defendant,  John  Time- 
well  was  not  party  or  privy  to  the  treaty  for,  or  prepara- 
tion, or  making  or  executing  of  said  deed  of  appointment, 
and  did  not  know,  and  was  not  in  any  way  informed,  that 
the  same  had  been,  or  was  about  to  be  made  or  exe- 
cuted, or  that  there  was  or  had  been  any  treaty  for  the 
same.     The  Defendant,  Augustus  Puls/ord  Brown,  fur- 

voi.  viL  a  H.  w. 
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ther  said,  that  he  acted  as  the  solicitor  of  Edward 
Melton  and  John  Timewdl,  in  the  treaty  for  and  pre- 
paration of  the  said  indentures  of  the  12th  and  13th  of 
September,  1828,  and  the  mortgage  thereby  made,  and 
that  George  Brown  acted  as  counsel  of  Edward  Mdton 
and  John  Timewell  in  settling  the  draft  of  the  said  in- 
denture of  the  13th  of  September,  1828;  but  the  Defend- 
ant said,  that  he,  the  Defendant,  was  not  consulted  by, 
and  did  not  act  as  the  solicitor  of  Edward  Melton  and 
John  Timewell,  or  either  of  them,  in  or  about  the  treaty  for 
or  preparation  of  said  indentures  of  the  12th  and  13th 
of  September,  1828,  or  the  mortgage  thereby  made;  nor 
did  Oeorge  Brown  act  as  the  counsel  of  Edward  Mdton 
and  John  Timewell,  or  either  of  them,  in  settling  the 
draft  of  the  said  indenture,  until  some  months  after  the 
making  and  executing  of  said  deed  of  appointment;  and 
that  the  treaty  for,  and  preparation  and  making  and 
executing  of  the  said  deed  of  appointment,  formed  an 
entirely  separate  and  distinct  transaction  from  the  treaty 
for,  and  preparation  and  making  and  executing  of  the 
said  indentures  of  the  12th  and  13th  of  September,  1828 ; 
and  that  the  treaty  for,  and  preparation  or  executing  of 
the  said  deed  of  appointment  had  not  any  connection  with 
the  treaty  for  or  preparation  or  making  or  executing  of 
the  said  indentures;  and  the  Defendant  said,  that  all  the 
knowledge  and  information  which  he  possessed  of  the 
purport  or  effect  or  contents  of  the  said  deed  of  appoint- 
ment, or  the  circumstances  under  which,  or  the  pur- 
poses for  which,  or  by  virtue  of  what  power  or  authority, 
or  under  what  agreement,  or  with  what  yiew  the  same 
was  made  and  executed,  or  the  form  or  mode  of  the 
execution  or  attestation  thereof,  or  any  other  matter  or 
thing  in  any  way  relating  to  the  said  deed  of  appoint- 
ment, were  acquired  by  him,  the  Defendant,  in  the 
course  and  by  means  of  his  said  professional  employ- 
ment as  the  solicitor  of  Edward  Mdton^  and  not  other- 
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wise ;  and  that  all  the  knowledge  and  information  which  i849. 
he,  the  Defendant,  possessed  of  the  purport  or  effect  or 
contents  of  the  said  indentures  of  the  12th  and  13th  of 
September,  1828,  or  the  circumstances  under  which,  or 
the  purposes  for  which,  or  under  what  agreements  or 
agreement,  or  with  what  view  the  same  was  made  and 
executed,  or  by  whom  the  money  secured  thereby  was 
advanced  or  paid,  or  how  the  same  was  applied,  or  any 
other  matter  or  thing  in  any  way  relating  to  the  said 
indentures,  were  acquired  by  him,  the  Defendant,  in 
the  course  and  by  means  of  his  said  professional  em- 
ployment as  the  solicitor  of  Edward  Melton  and  John 
Timewell  respectively,  and  not  otherwise;  and  the  De- 
fendant submitted  he  was  not  bound  to  set  forth,  and 
he  refused  to  set  forth,  the  particulars  inquired  after  by 
the  interrogatories  with  regard  to  the  purposes  for,  and 
the  manner  in  which  the  appointment  of  May,  1828, 
was  made  to  Jf ory,  the  daughter.  These  inquiries 
formed  the  subject  of  ten  exceptions. 


Mr.  Wood  and  Mr.  Birdj  for  the  Defendants,  in  sup-     Argumau. 
port  of  the  exceptions  to  the  report 

The  privilege  extended  to  professional  confidence  was 
not  taken  away  by  any  subsequent  events.  It  was 
emphatically  stated  by  Mr.  Justice  BuUer,  in  Wilson  v. 
RastaU  (a),  not  to  cease  '^  at  any  period  of  time.  In 
such  a  case,  it  is  not  sufficient  to  say  the  cause  is  at  an 
end;  the  mouth  of  such  a  person  is  shut  for  ever:*' 
Carpmud  v.  Powia  (6),  Jones  v.  Pugh  (c).  The  fact 
that  the  party  was  dead  to  whom  were  imputed  the  acts 
complained  of,  did  not,  therefore,  alter  the  case,  or  de- 

(a)  4  T.  B.  769.  (J)  9  Beav.  16  j  8.  C,  1  Ph.  687. 

(c)  1  Ph.  96. 
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stToj  the  privilege  which  originallj  existed;  nor  was  it 
affected  by  the  circumstance  that  the  solicitor  had 
acquired  a  partial  interest  in  the  property  to  which  the 
dispute  related. 


Bbown. 


The  SoUcUor-Qeneral  and  Mr.  Dickinson,  for  the 
Plaintiffs,  contrcL 

The  true  question  is,  whether  TimewM,  the  testator, 
if  he  had  been  himself  a  defendant  to  the  bill,  would 
have  been  bound  to  answer.  The  charge  against  MdUm 
and  TimetueU  is  that  of  contriying  and  carrying  into 
effect  a  scheme,  whereby  MeUan  was  enabled  to  possess 
himself  of  money  which  belonged  to  his  children; 
thereby  committing  a  fraud  on  the  settlement  It  is 
dear  that  Timewell  could  not  have  avoided  discovery  of 
the  fact,  or  the  extent  of  his  participation  in  the  alleged 
fraud.  Then,  the  privilege  of  the  attorney  being  not 
for  his  own  benefit,  but  for  that  of  his  client>  was  only 
co-extensive  with  the  privilege  of  the  client  The  diflS- 
culty,  if  any  had  existed,  was  moreover  entirely  removed 
by  the  fact  that  the  interest  of  TimeweU  had  become 
vested  in  the  Defendants,  the  Browns,  whereby  the 
several  characters  of  solicitor  and  client  were,  as  it 
might  be  said,  merged:  Tugwell  v.  Hooper  {a),  Quppy 
V.  Few  (&).  In  so  far  as  the  interest  of  Mary  Melton, 
the  appointee,  was  concerned,  the  privilege  was  waived 
in  this  suit,  and  the  solicitor  would  not  be  permitted  to 
insist  upon  it,  where  the  client  expressly  required  the 
discovery  to  be  made:  Blenkinsopp  v.  Blenkinsopp  (c). 

Mr.  Wood,  in  reply,  denied  the  proposition,  that  the 


(a)  10  Beav.  348.  1848.      Beported,  17  L.  J., 

(b)  Hare  on  Disoovery,  168.         Chano.,  343. 
(e)  Lord  Chancellor,  May  4th, 
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privilege,  which  could  be  or  ought  to  be  claimed  by  the        1849, 
solicitor  and  by  the  client,  was  the  same:   Oreenough 
y.Onskell  (a),  Defhorough  v.  Rawlins  (b).  [On  this  point, 
the  case  of  Preston  v.  Carr  (c)  was  also  cited.] 

AfyvmerU. 


ViCB-Cha»CELLOR: —  Judgmem. 

It  is,  I  understand,  admitted  that  the  answers  of  the 
Defendants  do  not  satisfy  the  interrogatories  in  the 
bill  to  which  the  exceptions  apply.  The  two  Defend- 
ants, the  Brovms,  insist  they  are  not  bound  to  answer 
the  questions,  for  reasons  assigned  in  their  respective 
answers.  The  Master  thought  the  reasons  insufficient 
in  law,  and  allowed  the  exceptions,  and  they  came  be- 
fore me  upon  exceptions  to  the  Master's  report,  finding 
the  answers  insufficient 

It  will  simplify  the  case  if  I  confine  my  observations 
to  the  answer  of  Augustus  Pvlsford  Brown;  for  it  was 
admitted  (after  I  had  intimated  my  opinion,  that,  if  the 
case  of  Augustus  Pvlsford  Brown,  solicitor  and  attorney, 
was  within  the  privilege  insisted  upon,  that  of  George 
Brown,  the  counsel,  must  be  vrithin  the  privilege  also) 
that  the  same  judgment  must  apply  to  both  answers. 

It  may  be  convenient  to  observe,  as  narrowing  the 
argument,  that  there  is  no  exception  applicable  to  the 
account  current,  which  is  mentioned  in  the  bill  as  a 
ground  for  affecting  Timewell  with  notice  of  the  Plain- 
tiffs' case;  and  with  respect  to  the  terms  in  which  the 
privilege  is  claimed,  (being  not  less  strong  than  those  in 
Jones  V.  Pugh  (d)  ),  it  was  not  argued  that  they  did  not 
describe  a  case  of  privilege,  if  the  position  of  the  parties 

(a)  1  My,  &  K.  &8.  (c)  1  Y.  &  J.  175. 

{6)  3  My.  ^  Cr.  615.  (d)  1  Ph.  96. 
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1849.        were  such  as  to  entitle  them  to  clahn  it    I  may  observe, 
also,  that  the  Brawns  are  not  charged  with  any  jQraud. 


Now,  if  Edward  Melton  and  John  Timewell  were 
Judgmeni,  living,  and  the  question  arose  between  the  Plaintiffs  on 
one  side  and  them  on  the  other,  I  may  perhaps  say 
there  are  interrogatories  not  answered  which  they  could 
not  have  refused  to  answer.  A  party  liable  to  give  dis- 
covery at  the  suit  of  another  cannot,  by  communicating 
the  matter  of  such  discovery  to  his  solicitor,  for  the 
purpose  of  getting  advice,  on  the  ground  of  that  com- 
munication only  excuse  himself  from  giving  the  dis- 
covery which  otherwise  he  would  have  been  bound  to 
give.  I  had  occasion  fully  to  consider  the  distinction 
between  the  client  and  the  attorney,  in  that  respect,  in 
Lord  Walsingham  v.  Qoodricke  (a).  Here  the  question 
is,  whether  the  attorney  is  bound  to  give  the  discovery. 

The  law  upon  this  point  is  given  with  clearness  in 
Mr.  Phillips  8  Treatise  on  Evidence.  The  mouth  of  the 
attorney,  with  respect  to  privileged  communications,  is 
closed  for  ever,  unless  he  has  the  permission  of  his 
client  (whose  privilege  it  is)  to  speak;  and  it  is  immiu- 
terial  whether  the  client  be  a  party  in  the  suit  or  not 
Lord  Brougham  examines  the  principle  of  the  rule  in 
Oreenough  v.  GaskeU  (b).  It  is  a  rule  founded  upon 
something  like  necessity.  Without  it  no  one  would 
dare  ask^ professional  advice;  and  it  is  not,  perhaps,  too 
much  to  say  of  the  rule,  that,  unless  the  client  waives 
the  benefit  of  it.  Courts  of  justice  are  bound  to  con- 
sider confidential  communications  (falling  within  the 
rule)  as  if  they  never  had  been  made. 

But  it  was  argued,  that,  in  this  case,  the  parties  upon 
whom  the  benefit  of  the  privi^e  had  devolved  upon 

(a)  3  Hare,  123.  (5)  1  My.  &  K.  d8. 
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the  death  of  Edward  Mdton^  appeared  and  waived  the  1849. 
priyilege.  I  cannot  understand  how  that  argument  can 
apply  upon  exceptions  to  the  answer.  The  question 
upon  the  exceptions  is,  not  whether  the  client,  after 
answer,  consents  to  waive  his  privilege,  but  whether  the  ""fl™*"*- 
answer  was  sufficient  at  the  time  it  was  filed.  Upon  a 
motion  for  the  production  of  documents  scheduled  to 
the  answer,  an  opportunity  (of  which  the  Lord  Chan- 
cellor availed  himself  in  Blenkinsopp  v.  Blenkinsopp)  is 
presented  of  getting  the  waiver  of  the  client.  But  that 
is  inapplicable  to  an  answer,  the  sufficiency  of  which 
must  be  determined  as  of  a  time  anterior  to  the  excep- 
tions. I  have  not  now  to  consider  whether  the  Plain- 
tifPs  might  avail  themselves  of  it  by  amending  their  bill 

If,  however,  the  waiver  were  applicable  to  the  case, 
I  should  be  of  opinion  that  there  was  no  such  consent 
in  this  case  as  would  justify  the  attorney  in  disclosing 
what  was  originally  confidential.  The  parties  upon 
whom  the  benefit  of  the  privilege  devolved,  upon  the 
death  of  Edward  MdtoUy  would,  in  the  first  instance,  be 
Martfy  the  appointee,  and  those  who  claim  derivatively 
imder  the  appointment  to  her,  namely,  the  TimewellSy 
and  perhaps  the  personal  representatives  of  Edward 
Melton^ — ^for  I  am  not  prepared  to  admit,  without  more 
information  than  I  now  possess,  that  Edward  MeUon, 
as  donee  of  the  power  which  he  exercised  in  favour  of 
Mary,  may  not  have  an  interest  in  upholding  the  ap- 
pointment, even  against  the  wills  of  Mary  and  Timewell, 
The  right  of  Mary  now  to  give  up  the  benefit  of  the 
exclusive  appointment  to  her  brother  and  sisters  is  not 
the  question.  Admitting  that  Mary  might  waive  the 
privilege,  in  respect  of  her  own  interest,  she  cannot,  af- 
ter the  mortgage  of  September,  1828,  deprive  Timewell, 
and  those  who  claim  under  him,  of  the  benefit  of  the 
privil^e 
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1849.  But  it  was  said,  that  Augustus  Pvlaford  Brown  hav- 

ing, under  TimeweWs  will,  acquired  a  property  in  the 
mortgage,  must,  upon  these  exceptions,  be  considered  as 
owner  of  the  property,  and  that,  as  such  owner,  he  could 
not  refuse  to  answer  interrogatories  which  Timewdl  him- 
self would  have  been  compellable  to  answer.  I  cannot 
bring  myself  to  think  that  reasoning  sound,  even  if  ^u^ 
gustus  Pvlsford  Brown  were  absolute  owner,  which  he 
is  not  If  Timewell  had  left  his  property  by  will  to  a 
stranger,  the  mouth  oi  Augustus  Pulsford  Brown  would 
have  been  for  ever  closed  in  respect  of  the  priyileged 
communications  Could  it  then  be  argued  with  success, 
that  if  that  stranger  had  by  will  given  the  property  to 
Augustus  Pulsford  Brown,  or  that  Augustus  Pvlsford 
Brown  had  purchased  it  of  him,  he  would  have  become 
bound  to  disclose  that  which,  by  the  supposition,  came 
to  his  knowledge  under  circumstances  which  made  it 
confidential,  and  which,  but  for  his  own  acquisition, 
he  never  could  have  disclosed?  I  cannot  come  to  that 
conclusion.  The  claim  of  privilege  in  this  case  deprives 
the  Plaintiffs  of  no  evidence  or  right  they  originally  had 
to  a  discovery  from  Augustus  Pulsford  Brown;  and  if 
that  can  be  made  out,  why  should  the  subsequent  acci- 
dent of  the  property  coming  to  him  make  him  liable  to 
give  discovery  of  matter  which  came  to  his  knowledge 
under  a  privilege,  which,  in  favour  of  third  persons,  would 
be  conclusive?  But,  in  this  case,  Augustus  Pulsford 
Brown  is  not  absolute  owner;  why,  then,  is  his  limited 
ownership  to  deprive  the  owner  of  the  corpus  of  the 
estate  of  the  privilege? 

It  was  ingeniously  argued,  that  those  who  claim  un- 
der Timewell  could  not  object  to  discover  that  which 
related  to  the  appointment  only;  for  that  the  answer 
stated,  that  Augustus  Pulsford  Brown  was  solicitor  for 
Edward  Melton,  only  in  the  matter  of  the  appointment. 
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There  are  two  answers  to  that  argument;  first,  that  the 
Plaintiff's  case  upon  his  bill — and  without  proving 
which,  he  can  get  no  relief,  and  for  the  purpose  of  prov- 
ing which,  he  wants  discovery  from  Augustus  Puisford 
Braum — ^is,  that  the  appointment  and  mortgage  were 
one  transaction;  and,  secondly,  that  the  mortgage  of 
September,  1828,  gives  Ttmewdl,  and  those  who  are 
entitled  through  him,  an  interest  in  the  appointment^ 
and  makes  their  consent  as  necessary  to  the  dbclosure 
of  the  confidential  communications,  as  that  of  Mary, 
the  appointee. 

Exceptions  to  the  report  allowed. 
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CASTELLI  V.  COOK  BthS9th 

A  February. 

MOTION  to  dissolve  an  injunction  restraining  the  If  relief  which 

Defendant  Robert  WUliam  Cookyhia  servants  and  agents,  Uibjlrt  Sthe 

jurudiotion  of 
another  Court,  be  dependent  upon  relief  to  be  giyen  in  this  Coort,  or  if  the  relief  which  is 
properly  a  subject  for  this  Court,  cannot  be  giyen  except  that  which  belongs  to  another 
lunadiction  be  also  given, — this  Court,  to  prevent  multiplidty  of  suits,  may  give  both 
kinds  of  relief;  but  ^  the  relief  which  is  sought  in  a  suit  be  of  different  Idnds,  within  the 
jurisdiction  of  different  Courts,  and  independent  of  each  other,  although  relating  to  the  same 
transaction, — the  risht  in  this  Court  to  one  kind  of  relief,  will  not  neceaaarily  draw  along 
with  it  the  right  to  the  other;  and  therefore,  where  the  bill  by  a  part  owner  of  a  ship,  aoainst 
the  master  and  other  part  owners,  prayed  an  account  dt  the  past  earnings  of  the  ship,  to 
which  the  Plaintiff  was  entitled,  his  right  to  that  relief  afforded  no  reason  for  going  on  to 
restrain  the  sailiiuf  of  the  ship  until  security,  according  to  the  practice  of  the  Admiralty 
Court,  was  given  for  the  Plaintiff's  shares. 

The  Court  of  Chancery  will  not  (in  a  case  within  its  jurisdiction)  interfere  beyond,  or 
otherwise  than,  the  Court  of  Adminlty  would  interfere  at  the  suit  of  some  part  owners  to 
control  the  management  or  restrain  the  sailing  of  a  ship, — there  being  no  question  as  to 
the  ownership,  and  the  only  dispute  being  as  to  the  powers  of  the  owners  imterte: — SemhU. 

Whether  the  Court  of  Chancery  has  a  concurrent  jurisdiction  with  the  Court  of  Admi- 
ralty, to  restrain  the  sailing  of  a  ship  at  the  suit  of  the  minority,  or  some  of  the  part 
owners,  until  security  for  its  return  shall  be  given  by  the  majority,  or  others ;  or  whether  it 
is  necessary  that  other  circumstances  should  exist, — ^as  questions  of  property  or  otherwise, 
to  draw  the  subject  within  the  jurisdiction  of  the  Court  of  Chancery, — Quare. 

Objections  to  relief,  on  the  ground  that,  although  part  that  is  asked  is,  yet  the  other 
part  is  not,  within  the  jurisdiction  of  the  Court,  are  not  analogous  to  objections  for  multi- 
&riousnes8,  where  unconnected  subjects  of  equitable  jurisdiction  are  uniteid  in  the  same  suit. 

Where  an  injunction  is  applied  for  upon  a  distinct  ground,  which  fails,  it  will  not  in 
general  be  granted  upon  another  ground  which  has  not  been  put  forward,  bat  which,  it  tap- 
pears,  mig^t  have  been  put  forward  in  the  drcomiitaiDoes  of  the  case. 
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from  sailing  the  ship  AUtgcUar,  or  causing  or  procuring 
her  to  sail  from  the  port  of  London,  until  the  said  De- 
fendant should  fullj  answer  the  bill,  or  the  Court  make 
other  order. 

The  Plaintiffs  were  the  owners  of  12-64th8  shares  of 
the  ship,  the  Defendant  Cook  of  24-64ths,  the  Defend- 
ant Woods  of  12-64ths,  and  the  Defendant  Siddle  of 
16-64thS;  which  he  had  sold  but  not  transferred  to  the 
Defendant  Patey,  The  bill  and  affidavits  stated,  that 
the  Alligator  sailed  from  London  in  June,  1841,  for 
Sincapore,  under  the  command  of  the  Defendant  Cook, 
and  that  she  arrived  in  the  port  of  London  in  Novem- 
ber, 1848,  having  in  the  interval  been  employed  in  dif- 
ferent voyages  in  the  eastern  seas;  and  that  the  Plain- 
tiffs believed  that  the  gross  earnings  of  the  ship  during 
that  period  had  not  been  less  than  25,0002.,  all  of  which 
had  been  received  by  the  Defendant  Cook.  The  several 
voyages  referred  to  were  set  forth  as  shewing  the  grounds 
of  this  belief;  and  the  bill  and  affidavits  stated,  that  the 
Defendant  Cook  had  not  rendered  to  the  Plaintiffs  any 
accounts  of  the  employment  or  earnings  of  the  vessel, 
nor  had  such  accounts  been  rendered  to  other  co-owners ; 
and  that  such  accounts  were  open  and  unsettled;  and  that 
the  Defendant  had  paid  to  the  Plaintiffs  only  the  sum 
of  3S72w  on  account  of  the  earnings  of  the  ship.  The 
Plaintiffs  set  forth  a  correspondence  which  had  taken 
place  since  the  return  of  the  ship,  by  which  it  appeared 
that  the  Defendant  had  refused  to  deliver  the  log-book 
or  the  bills  of  lading  to  the  Plaintiffs.  It  appeared  also, 
that  the  Plaintiffs  had  been  forcibly  prevented  from 
keeping  a  man  on  board  the  ship  to  retain  possession; 
and  that  the  ship  had  been  removed  to  Rotherhtthey  and 
extensively  repaired.  The  bill  and  affidavit  alleged,  that 
the  ship  was  advertised  to  sail  on  the  20th  of  January, 
for  Shanghaey  under  the  command  of  one  John  Dtmn, 
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who  was  unknown  to  the  Plaintiffs;  and  that  the  Plain- 
tiffs believed  the  Defendant  Cook  was  still,  in  fact,  the 
acting  master.  The  bill  and  affidavits  averred,  that,  the 
accounts  of  the  employment  and  earnings  of  the  ship 
being  justly  taken,  it  would  appear  (as  the  Plaintiffs 
verily  believe)  that  a  balance,  amounting  to  S0002.  at 
least,  was  justly  due  and  owing  to  the  Plaintiffs  in  re- 
spect of  their  said  I2-64ths  shares.  The  bill  prayed  an 
account  of  the  earnings  of  the  ship,  and  payment  of 
what  might  be  foimd  due  to  the  Plaintifis  on  such  ac- 
count; a  writ  of  ne  exeat  regno  against  the  Defendant 
Cooky  until  he  ^ould  have  made  satisfaction  to  the 
Plaintiflb  in  the  said  matters;  and  an  injunction  to  re- 
strain Cook  from  causing  the  ship  to  sail  from  London 
without  the  Plaintiffs'  consent,  or  unless  upon  the  terms 
of  giving  security  to  the  Plaintiffs  for  the  value  of  their 
shares;  and  a  reference  to  the  Master  to  settle  such 
value  and  security. 


1849. 


The  n^  exeat  and  injunction  was  applied  for  ex  parte 
on  the  9th  of  January,  when  the  injunction  was  granted, 
the  Plaintiffs  undertaking  to  appear,  upon  one  da/s  nc 
tice  of  motion  to  dissolve.  The  Defendants  Cook  and 
Woods  answered  together  on  the  6th  of  February,  and 
thereupon  Cook  gave  the  present  notice  of  motion  to 
dissolve  the  injunction.  The  Defendants  Siddle  and 
Patey  had  also  answered. 

The  answer  of  Cook  denied  any  intention  on  his  part 
to  make  another  voyage  with  the  ship,  and  denied  any 
refusal  to  account,  or  that  any  balance  whatever  would 
be  found  due  to  the  Plaintiffs  on  taking  the  accounts. 


Mr.  Wood  and  Mr.  Tripp,  for  the  motion,  insisted — 
First,  that  the  injunction  had  been  obtained  upon  a  par- 
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1649.  tial  statement  of  the  facts,  and  that  material  circum*- 
stances  had  been  suppressed;  and  they  argued,  secondly, 
that  there  was  no  principle  of  law  which  would  entitle 
the  Plaintiffs  to  the  injunction  to  restrain  the  sailing  of 

'^^"""^'  the  ship.  There  was  no  dispute  or  question  respecting 
the  property  in  the  ship,  as  occurred  in  Holy  v.  Ooodr 
son  (a),  and  in  those  cases  in  which  the  Admiralty  Court 
has  declined  to  act — theOtuirdian(b)  and  the^wrora(c). 
If  the  sailing  of  the  ship  could  be  restrained,  the  juris- 
diction was  not  in  this  Court,  but  in  the  Court  of  Ad- 
miralty. The  injunction  was  refused  in  Christie  v. 
Craig  (d),  upon  another  sufficient  ground,  but  nothing 
was  said  by  the  Lord  Chancellor  in  that  case,  affirming 
the  jurisdiction  of  this  Court  The  powers  of  the  Court 
of  Admiralty  have  been  materially  increased  by  the 
stat  3  &  4  Vict  c.  65.  Here,  moreover,  the  allegation 
that  the  Defendant  was  about  to  sail  with  the  ship  was 
denied  by  the  answer,  and  the  ground  for  an  injunction, 
if  such  a  jurisdiction  existed,  was  altogether  displaced. 
The  circumstance  that  there  were  unsettled  accounts 
between  the  parties,  was  no  ground  for  the  interference 
of  the  Court,  prospectively,  with  the  future  employment 
of  the  ship. 

The  Solicitor-Oeneral  and  Mr.  Campbell^  in  support 
of  the  injunction. 

This  Court  has  concurrent  jurisdiction  with  the  Court 
of  Admiralty:  Haly  v.  Ooodson  (e);  and  there  are  many 
cases  in  which  the  Court  of  Admiralty  has  jurisdiction, 
but  in  which  the  jurisdiction  of  this  Court  is  more 
efilectual  than  that  of  the  Court  of  Admiralty:  Duncan 
V.  M'Calmont  (/).     The  relief  which  that  Court  gives 

(a)  2  Mer.  77.  {d)  2  Mer.  137. 

{b)  3  Rob.  93.  (e)  Ubi  sapra. 

(c)  Id.  133.  (/)  3  Beav.  409. 
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falls  short  of  that  which  a  part  owner  is  entitled  to  in 
equity.     The  dissentient  minority  can  only  require  a 
bond  to  be  given  in  an  amount  equal  to  twice  the  value 
of  their  shares,  to  secure,  not  the  amount  of  their  pay- 
ments in  repairs  or  outfit,  nor  their  proportion  of  the 
profits  which  the  ship  may  make,  but  merely  the  re- 
turn of  the  ship  within  the  jurisdiction.     This  measure 
of  relief  is  obviously  insufficient,  and  does  not  meet  the 
case  of  a  majority  of  part  owners,  who,  whilst  the  accounts 
of  former  voyages  are  still  unsettled,  and  the  PlaintijSs 
have  been  practically  excluded  from  the  management  and 
profits  of  the  ship,  are  again  about  to  take  the  ship  out 
of  the  jurisdiction  of  the  Court,  and  continue  the  same 
system  of  exclusion:  Davis  v.  Johnston  (a).     The  other 
part  owners  may  go  on  trading  with  the  ship  until  she 
is  only  fit  to  be  broken  up,  and  the  Court  of  Admiralty 
is  unable  to  provide  for  any  account  or  division  of  the 
profits  in  the  meantime.     There  was  no  principle  which 
excluded  the  part  owner  of  a  ship  from  a  right  to  par- 
tition, in  common  with  the  owner  of  any  other  kind  of 
property.    Even  supposing  that  the  same  or  similar  re- 
lief would  be  given  by  the  Admiralty  Court,  still  the 
account  of  the  past  earnings  of  the  ship  was  a  proper 
subject  of  equity,  and  the  account  being  taken  here,  the 
Court  would  not  refuse  the  relief  by  injunction,  and 
thereby  compel  the  PlaintijSs  to  institute  a  second  suit 
for  that  purpose  in  the  Court  of  Admiralty:  Pearce  v. 
Creswick  (b).    If  the  injunction  already  obtained  were 
other  or  more  extensive  than  the  circumstances  now 
appearing  would  sustain,  the  Court  would  modify  it  in 
such  a  manner  as  to  do  justice  to  the  parties,  and  afibrd 
security  to  the  interests  of  the  Plaintifls,  but  would  not, 
in  the  circumstances  of  the  case,  leave  them  wholly 
unprotected. 
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(a)  4  Sim.  639. 


{b)  2  Hare,  286. 
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Yicb-Chakosllob  : — 

The  rule,  as  I  understand  it,  is  this: — ^that  a  Plain- 
tiff applying  ex  parte  comes  (as  it  has  been  expressed) 
under  a  contract  with  the  Court  that  he  will  state  the 
whole  case  fully  and  fairly  to  the  Court  If  he  fails  to 
do  that,  and  the  Court  finds,  when  the  other  party  ap- 
plies to  dissolve  the  injunction,  that  any  material  fact 
has  been  suppressed  or  not  properly  brought  forward,  the 
Plaintiff  is  told  that  the  Court  will  not  decide  on  the  me- 
rits, and  that,  as  he  has  broken  faith  with  the  Court, 
the  injunction  must  go.  But  if  the  case  has  been  properly 
brought  forward,  and  there  has  been  no  concealment, 
the  Court,  if  any  considerations  affecting  the  question 
have  been  overlooked,  will  say  it  has  itself  to  blame  for 
not  having  looked  more  carefully  into  the  case;  and  the 
Court  then  hears  the  motion,  and  deals  with  it  accord- 
ing to  the  merits.  There  is  nothing  in  this  case  that  I 
am  disposed  to  treat  as  an  improper  concealment  on  the 
part  of  the  Plaintiffs. 

The  Plaintiffs  are  owners  of  12-64ths  of  the  ship 
AU%g<U(yr,  The  Defendant  Cook  is  at  present  entitled 
to  24-64ths,  Woods  to  12-64ths,  and  Siddle  to  the  remain- 
ing l&-64ths.  Siddle  has  entered  into  a  contract  for 
transferring  his  shares  to  Patej/y  but  there  has  been  no 
transfer  of  these  shares  yet  made  upon  the  re^ster;  and 
therefore  I  shall  treat  Siddle  as  the  owner  of  the  pro- 
perty. These  are  the  rights  of  the  parties  at  the  present 
time.  In  the  year  1841,  Cook  had  not  such  an  extensive 
interest  as  he  has  now;  he  was  at  that  time  the  owner 
ofl2-64tha 


In  the  year  1841,  the  ship  sailed  to  China, — as  I  must 
take  it,  with  the  consent  of  the  Plaintiffs, — and  from 
that  time  until  her  return  to  this  country  in  the  latter 
part  of  1848,  the  ship  continued  trading  in  the  China 
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The  Defendant  Cook  went  out  as  master  of  the 
ship,  as  well  as  part  owner,  and  the  ship  has  been  trad- 
ing under  his  directiona  The  Plaintiffs  allege  that 
Cook  has  made  large  profits  by  such  trading  with  the 
ship,  that  he  has  never  accounted  for  them  to  the 
Plaintiffs  or  any  one  else,  and  that  he  is  largely  in- 
debted to  the  Plaintiffs.  The  Plaintiffs  moreover  allege 
that  the  ship  is  about  to  sail  under  the  command  of 
Cooky  and  they  have  therefore  filed  their  bill,  praying 
that  Cook  may  be  restrained  from  so  sailing  in  the  ship, 
or  allowing  the  ship  to  sail,  until  he  shall  give  security 
for  the  value  of  the  Plaintiffs'  shares  of  the  ship;  the 
bill  also  prays,  that  accounts  of  the  past  earnings  of  the 
ship  may  be  taken,  and  that  the  writ  of  ne  exeat  regno 
may  be  issued  against  Cook. 

I  am  perfectly  satisfied  that  the  accounts  which  are 
asked  are  totally  disconnected  with  the  question  as  to 
the  sailing  of  the  ship.  The  Plaintiffs  have  a  right  to 
have  the  accounts  taken.  There  being  no  evidence  of 
a  debt  due,  on  a  balance  of  account  or  otherwise,  from 
Cooky  I  refused  that  part  of  the  motion  which  asked 
for  the  ne  exea/ty  but  I  granted  the  part  which  related  to 
the  sailing  of  the  ship.  I  shall,  in  the  first  instance, 
exclude  the  question  of  account  from  the  consideration 
of  that  part  of  the  case.  It  is,  however,  clear  that  the 
bill  was  filed  on  the  principle  that  the  state  of  the  un- 
settled account  affected  the  rights  of  the  parties  with 
reference  to  the  disposition  of  the  ship,  and  that  the 
question  of  account  was  intended  to  influence  the  judg- 
ment of  the  Court  as  to  the  injunction  to  restrain  the 
sailing  of  the  ship. 

In  determining  whether  the  Plaintiffs  are  entitled  to 
restrain  the  sailing  of  the  ship  or  not,  I  shall,  as  I  have 
said  in  the  first  place,  in  order  to  try  the  principle,  con- 
aider  the  case  precisely  in  the  same  way  that  I  should 
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have  done  if  the  bill  had  stated  nothing  whatever  as 
to  the  account,  but  had  simply  alleged  that  Gooh  was 
about  improperly  to  carry  the  ship,  in  which  thePlaintijSs 
had  an  interest,  away  from  this  country.  Now  there  is 
no  doubt,  that,  if  Cook  was  about  to  do  what,  upon  this  ar^ 
gument,  is  alleged,  there  being  no  dispute  as  to  the  num- 
ber of  shares  belonging  to  each  of  the  parties,  the  Court 
of  Admiralty  has  a  jurisdiction,  and,  I  believe,  a  very 
effective  jurisdiction,  to  prevent  one  part  owner  firom 
so  improperly  dealing  with  the  property  of  another. 


It  is  said,  however,  that  this  Court  has  a  concurrent 
jurisdiction  with  the  Court  of  Admiralty  in  such  a  case; 
and,  in  considering  that  point,  with  reference  to  the 
case  before  me,  it  is  extremely  important  to  consider 
the  meaning  of  the  word  "concurrent;"  for  if  this  Court 
has  a  concurrent  jurisdiction,  and  nothing  more,  it  is 
foreign  to  the  question  whether  the  relief  afforded  by 
the  Court  of  Admiralty  is  or  is  not  perfectly  co-exten- 
sive with  what  the  abstract  justice  of  the  particular 
case  may  require,  or  whether  the  protection  which  that 
Court  gives  is  or  is  not  insuflScient  If  the  jurisdiction 
of  this  Court  be  merely  concurrent,  it  follows  that  the 
measure  of  relief  in  the  Court  of  Admiralty  must  be 
the  measure  of  relief  here,  and  that  the  only,  difference 
is  in  the  form  of  proceeding. 


If,  however,  I  am  to  take  into  account  the  insufficiency 
of  the  relief  which  it  is  said  the  Court  of  Admiralty  gives, 
and  am  on  that  account  to  entertain  jurisdiction,  the  prin- 
ciple of  my  interference  will  be,  not  that  this  Court  has 
a  concurrent  jurisdiction,  which  would  only  entitle  me 
to  do  the  identical  thing  which  the  Court  of  Admiralty 
might  itself  do,  but  that  the  Court  of  Admiralty  does 
not  do  enough,  and  that  the  Plaintiffs  have  a  right  to 
ask  me  to  do  more  than  the  Court  of  Admiralty  woidd 
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do,  it  was  for  this  reason,  that,  when  I  was  pressed,  dur- 
ing the  argument,  with  the  insufficiency,  or  ineffectual 
character  of  the  relief  which  is  given  (as  it  was  said)  bj 
the  Court  of  Admiralty,  I  asked  whether  I  could  possi- 
bly do  more  than  that  Court  could  do?  Where  was  the 
equity?  I  have  not  been  answered  by  having  a  single 
authority  adduced,  shewing  that  this  Court  would  do 
more.  It  is  clear,  in  that  case  of  Holy  v.  Ooodson  (a), 
Lord  Eldon  did  nothing  more  than  give  the  parties  the 
same  relief  which  the  Court  of  Admiralty  would  have 
given;  but  he  entertained  the  jurisdiction,  because  the 
Court  of  Admiralty  was  defective  in  power  for  the  pur- 
pose of  ascertaining  what  the  shares  of  the  parties  were. 
The  argument  for  the  Plaintiffs  is  foimded  upon  the 
jurisdiction  being  supposed  to  be  concurrent ;  and,  in  the 
absence  of  any  authority,  to  shew  that  this  Court  could 
go  farther,  I  must  take  it,  that  the  Plaintiffs  ask  me  to 
do  for  them,  with  reference  to  the  sailing  of  the  ship, 
that  only  which  the  Court  of  Admiralty  would  do. 

Looking  at  the  case  in  this  point  of  view,  my  impres- 
sion throughout  the  whole  of  the  argument  was,  that 
the  Plaintiffs,  by  the  frame  of  their  bill,  are  placed  in  a 
situation  of  insuperable  difficulty.  If  their  application 
were  made  to  the  Court  of  Admiralty,  they  might 
have  asked  that  Court  to  compel  those  parties  who  are 
about  to  take  the  ship  away  from  this  country,  to  give 
security  for  the  return  of  the  ship;  but  the  bill  does  not 
proceed  on  the  ground  that  the  Defendant  Cook,  and  the 
other  shareholders,  who,  by  adding  their  shares  to  those 
of  the  Defendant  Cooky  make  a  majority  which  may 
deprive  the  Plaintiffs  of  the  control  of  the  ship,  ought 
to  give  security;  the  bill  alleges,  that  the  other  share- 
holders, whom  the  Plaintiffs  necessarily  make  Defend- 
ants, concur  with  them  in  the  view  which  they  take 
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against  Cook,  and  it  prays  no  relief  against  the  other 
shareholders.  No  relief  being  prayed  against  the  share- 
holders other  than  Cook^  it  is  impossible  I  could,  at  the 
hearing  of  the  cause,  or  that  I  can  now,  upon  motion, 
give  any  relief  against  them.  What,  therefore,  I  am 
asked  to  do  is  this, — ^I  am  asked  to  compel  Cook  to  do 
that  which,  according  to  the  case  shewn  by  the  Plain- 
tiffs, and  according  to  the  case  as  it  now  appears  in 
evidence  before  me,  Cook  is  not  bound  to  da  In  &ct, 
Cook  entirely  displaces  the  case  which  the  Plaintiffii 
have  made,  even  if  that  case  had  been  one  upon  whidi 
this  Court  could  have  acted  in  their  favour.  Cook  says, 
'^  I  am  not  about  to  sail  with  the  ship.  I  am  one  among 
many  part-owners,  who  concur  in  thinking  that  the  ship 
should  go  abroad;  and  I  submit  to  the  ordinary  terms 
of  giving  security,  if  I  am  taken  before  a  court  which 
has  jurisdiction  to  give  the  relief  asked."  But  the  way 
in  which  the  Plaintiffs  have  framed  their  case  compels 
me  either  to  refuse  the  motion,  or  to  restrain  the  De- 
fendant Cook  from  taking  the  ship  away,  or  allowing 
the  ship  to  sail,  until  he  has  done  that  which  he  is  not 
liable  in  law  to  do. 


This,  however,  is  a  much  narrower  ground  than  I 
think  I  am  bound  to  put  the  case  upon.  I  have  s^d  I 
feel  myself  bound  to  exclude  all  question  about  the 
account,  but  I  am  perfectly  satisfied  that  is  not  the  view 
with  which  the  bill  was  framed.  The  bill  seeks  relief 
against  Cook,  on  the  ground  of  misconduct;  and  the 
relief  prayed  against  him  is  not  relief  confined  to  this 
point, — ^that,  as  a  partial  shareholder,  he  can  have  no 
right  to  take  away  the  ship  without  giving  security; 
but  the  relief  is  founded  on  the  allegation  that  Cock  is 
a  large  debtor  to  the  Plaintiffs,  and  that,  until  he  has 
rendered  an  account,  he  ought  not  to  be  allowed  to  go 
out  of  the  jurisdiction  and  take  the  ship  with  him. 
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That  is  the  case  put  forward  by  the  bilL  Lord  Gotten- 
hamy  in  Whitivorth  v.  Oaugain  (a),  said,  that  when  a 
party  comes  on  motion  to  restrain  another  from  doing 
an  act,  he  is  bound  to  tell  the  Court  what  the  case  is  on 
which  he  relies;  and  that,  when  he  brings  forward  pro- 
minently, and  relies  upon  a  given  case,  the  Court  will 
not  allow  him,  if  he  should  fail  in  that  case,  to  spell  out 
another,  and  say  he  might  have  framed  his  case  so  as 
to  shew  a  title  to  the  relief  asked.  That  was  a  much 
more  favourable  case  than  this  for  permitting  such  a 
change  of  ground,  for  there  ererything  which  the  plain- 
tiffs asked  might  hare  been  granted  them  on  the  facts 
as  they  were  stated  on  the  bill  Here,  it  appears  to 
me,  the  case  is  otherwise;  for  the  Plaintiffs  are  asking, 
against  Cook  exclusively,  relief  to  which,  as  against  him 
alone,  they  are  not  entitled  on  the  frame  of  the  bill  I 
think,  therefore,  on  that  ground,  if  I  assume  that  the 
Court  has  jurisdiction,  I  am  bound  to  dissolve  the  in- 
junction, without  prejudice  to  the  parties  moving  for 
another,  if  they  can  alter  their  case. 


1849. 


Judgment. 


I  do  not  wish  to  give  any  encouragement  to  the  idea 
that  this  Court  has  jurisdiction  between  the  part-owners 
of  a  ship,  when  no  point  is  in  question,  but  whether  one 
part-owner  can  take  the  ship  away.  It  is  not  necessary 
that  I  should  express  any  opinion  on  the  question,  whe- 
ther this  Court  has  jurisdiction  to  restrain  the  sailing 
of  the  ship,  where  there  is  nothing  to  draw  the  subject 
within  the  jurisdiction,  more  than  the  simple  case  which 
I  have  supposed;  and  I  certainly  do  not  wish  to  encour- 
age the  supposition,  that  an  injunction  could  be  main- 
tained in  the  circumstances  of  this  case. 

The  only  other  point  was  that  which  arose  out  of  the 


(a)  Cr.  «k  Ph.  325. 
h2 
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question  of  account  It  was  suggested^  and  it  occurred  to 
me  during  the  argument,  that  the  Court,  haying  neces- 
sarily jurisdiction  in  the  matter  of  the  account,  might 
entertain  jurisdiction  on  the  other  parts  of  the  case. 
This,  I  am  satisfied,  is  a  proposition  which  cannot  be 
maintained  in  the  circumstances  of  this  case.  K  that 
which  the  Court  is  asked  to  do  with  regard  to  the  ship 
depended  on  the  result  of  the  account,  or  if  the  Court 
were  unable  to  give  the  PlaintiflT  relief  after  the  ship 
should  have  been  taken  out  of  the  jurisdiction,  there 
might  be  a  reason  why  the  Court  should  interfere  to 
prevent  its  departure;  but  there  is  no  such  ground  for 
interference  in  this  case.  That  part  of  the  transaction 
which  affects  the  sailing  of  the  ship,  and  that  which 
affects  the  account,  are  as  independent  of  each  other 
as  any  two  questions  can  be.  I  cannot,  I  think,  upon 
this  motion,  treat  the  case  as  one  of  multifariousness, 
or,  if  I  must  so  treat  it,  I  must,  I  think,  overcome  the 
objection  of  multifariousness.  In  this  case  the  Plain- 
tiffs are  asking  certain  relief  to  which  they  are  entitled, 
and  which  would  oblige  the  Defendant  to  answer  all 
the  charges  in  the  bill;  and  the  Plaintiff  is  at  the  same 
time  going  on  to  ask  that  which,  as  I  view  it,  I  think 
the  Court  has  no  jurisdiction  to  grant 


Injunction  dissolved,  with  costa 
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In  thb  Matter  op  the  Act  10  &  11  VICT,  a  96,  and    isth  S  i9tA 
Ik  the  Mattbe  op  GAFFEE'S  SETTLEMENT.  January. 

X  HE  petition  of  Ha/nnah,  the  wife  of  Adam  Brovme,  By  a  post-mip. 
for  the  payment  to  her  of  the  dividends  arising  from  a  ^ti^of^^^* 
sum  of  1283i  6a  8d,  which  had  been  paid  into  court  ^^y*  ^;  ?«>• 
under  the  Trustee  Relief  Act,  by  the  trustees  of  the  set-  wife,  was  vesi- 
tlement  made  during  the  lifetime  of  her  first  husband,  up^ tnnitto 
Benjamin  Oaffee.  The  petition  was  opposed  by  persons  ^^^  wtf^™* 
who  claimed  the  dividends  of  the  trust  fund  by  virtue  should  from 

^         ,  _  ^  time  to  time 

of  assignments  thereof  made  by  Adam  Browne  and  appoint,  not 
Hannah  his  wife,  to  secure  the  payment  of  certain  an-  tici^tion,"* 
nuities.  The  question  was,  whether,  under  the  terms  ^^  '^^  de&ult 
of  the  settlement,  the  provision  for  the  separate  use  of  ment,  to  the 
the  wife,  and  the  restraint  of  anticipation,  prevailed  separate  use, 
during  the  second  coverture.  The  settlement  is  stated  q^^^"^^^^^ 
in  the  judgment,   together  with  the   other   material  band;andfrom 

.  .  .  and  after  her 

facts  that  appeared  in  the  affidavit  upon  which  the  death,  to  G., 
fund  was  paid  into  court,  and  upon  the  affidavits  in  for  Ufe^  and 
impport  of  the  petition.  aTd^tt"^ 

^^^^^____  the  survivor, 

to  the  childx^sn 
of  the  mar- 

Mr.  Wood  and  Mr.  Parsons,  for  the  Petitioner.  it^nUon^ 

and  if  there 
should  be  no 

The  Solicitor-General  and  Mr.  Bacon,  for  the  Respond-  children,  and 
ents,  claimed  the  benefit  of  the  assignment  of  the  income  survive  a.,  the 
of  the  trust  fund,  to  secure  the  annuities.  whdTt^*" 

property  to  be 
paid  to  her, 

and  if  G.,  the  husband,  should  survive  the  wife,  then,  at  hifl  death,  as  the  wife  should 

appoint,  or,  if  no  appointment,  to  her  next  of  kin. 

Mdd,  that, — there  being  no  definite  term  during  which  the  trustees  were  directed  to  pay 


the  income  as  the  wife  should  appoint,  or  for  her  separate  use,  and  the  direction  to  pay  to 
herself  being  made  with  refermoe  only  to  the  marital  rights  of  G.,  the  then  ezistinff  hus- 
fauid,  and  tiiere  being  no  protection,  by  the  express  words  of  the  settlement,  am>rded 

• «.  ^  .&-J I _*  Ai.  _  s^-       iV_ :   • * xi_*  - A. J   aV.^  ^1»^^^ 


against  a  future  marriaffe  of  the  wife — ^the  provision  for  the  separate  use  and  the  clause 
against  antidnation  had  no  force  after  the  death  of  G.,  the  husband,  and  during  a  second 
coverture  of  toe  wife;  and  that,  therefore,  the  second  husband  had  power  to  assign  tb« 
interest  of  the  wile  in  the  trust  property. 
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1849,  The  cases  o{  Knight  y.  Knight  (a),  Benson  v.  Benson  (b), 

^  j^^^      and  Bradley  v.  Hughes  (c),  were  cited,  which,  it  was 

10&  11  VioT.    contended,  on  one  side,  were  untouched  by  the  decision 

AND 

Gaffeb'b  8w-  in  TuUetty,  Armstrong (d)sjidS(XirboroughY.Borman  (e) ; 
'^'^^'      and  on  the  other,  Were  the  result  of  that  view  of  the 
Argument,     1^-^  which  formerly  existed  with  regard  to  the  general 
cessation  of  the  fetter  against  alienation  upon  the  ter- 
mination of  the  coverture,  and  which  was  displaced  by 
the  latter  authoritiea 

Mr.  Walker  and  Mr.  BlimdeU,  for  the  trustees. 


Judgment.       ViCB-ChaNCEIXOR: — 

Hannah  Poole,  one  of  the  three  daughters  of  Thonuis 
Poole,  married  Benjamin  Oaffee.  At  the  time  of  the 
marriage  Hannah  was  a  minor,  and  was  entitled  under 
her  father's  will  to  property  of  considerable  value;  but 
no  settlement,  or  agreement  for  a  settlement,  was  made 
upon  her  marriage.  After  the  marriage,  it  was  proposed 
and  agreed  that  apart  of  ^ariTioA's  fortune  should  be  paid 
to  her  husband,  and  that  the  residue  should  be  settled. 
In  pursuance  of  this  agreement,  the  sum  of  12832L  6s.  ScL 
was  paid  to  Benja/min  Oaffee,  and  a  settlement  of  the 
residue  was  executed.  This  settlement  was  dated  the 
29th  of  May,  1811,  and  was  made  between  Benjamin 
Oaffee  and  Hannah  his  wife  of  the  one  part,  and  trus- 
tees of  the  other  part;  and,  according  to  its  provisions, 
the  trustees  were  to  pay  the  income  of  the  trust  pro- 
perty to  such  persons  as  Hannah  should  from  time  to 
time  appoint,  but  not  so  as  to  dispose  of  the  same  by 
way  of  anticipation;  and,  in  default  of  appointment,  to 
pay  it  to  Hannah  for  her  separate  use,  not  withstanding 
her  coverture,  independently  of  Benjamin  Oaffee,  who 
was  not  to  intermeddle  with  the  same,  nor  was  the  same 

(a)  6  Sim.  121.  {d)  4  My.  <b  Cr.  390. 

(6)  Id.  126.  (<?)  Id.  377. 

(<;)  6  Sim.  149. 
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to  be  subject  to  his  debts  or  engagements;  and  from       i849. 
and  after  her  death,  to  jB^njommGa/l^  for  life;  and  from     ^^re  " 
&nd  after  the  death  of  the  survivor,  to  the  children  of  10  *  ii  Viot. 
the  marriage,  according  to  the  appointment  of  the  pa-  GAms's  Sn- 

rents  as  therein  mentioned;  and  if  no  appointment,  to         ' 

vest  in  the  sons  at  twenty-one,  and  in  the  daughters  at  -M^w*^' 
twenty-one  or  marriage,  but  not  to  be  payable  until  the 
death  of  the  survivor  of  the  parents.  If  there  shoidd 
be  no  children  of  the  marriage,  and  Hannah  should  sur- 
vive Benjamin^  the  whole  trust  property  was  to  be  paid 
to  her;  iS Benjamin  survived  Hannah,  then,  at  his  death, 
subject  to  her  appointment,  the  whole  was  to  go  to  her 
next  of  kin,  according  to  the  Statute  of  Distributions. 

Benjamin  Oaffee  died,  and  there  are  several  children 
of  the  marriage.  Hannah  has  since  married  Adam 
Braume,  her  present  husband. 

Since  the  second  msjTisLgeyAdarnBrowne  sjidHannah 
his  wife  have  charged  her  interest  in  the  trust  property 
with  several  annuities;  and  a  question  having  been 
raised  as  to  the  validity  of  the  charge,  the  trustees  have 
sought  the  directions  of  the  Court 

The  law,  as  laid  down  in  TtiUettY.  Armstrong  (a),  and 
in  Scarborough  v.  Borman  (b),  is  not  in  dispute.  The 
only  question  is,  whether  the  trust  for  the  separate  use 
of  Hannahf  with  the  proviso  against  anticipation,  is, 
upon  the  true  construction  of  the  settlement  of  May^ 
1811,  confined  to  the  then  existing  coverture,  or  is  ge- 
neral, extending  to  any  marriage  she  may  contract  dur- 
ing her  life. 

The  settlement  is  very  inartificially  worded.    The 
(a)  4  My.  t  Cr.  390.  (h)  Id.  377. 
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1849.  first  direction  is  to  pay  the  income  to  such  person  as 

/^„  Hannah  shall  from  time  to  time  appoint,  which,  coupled 

10  &  11  Vict,  -^^th  the  direction  against  anticipation,  means,  from 

0AmB*s  Sr-  time  to  time  appoint  after  it  has  become  due.     But  no 

'  definite  time,  as  the  life  of  Hannah,  or  the  continuance 

Judgmeiu.  ^f  ^j^^  existing  coverture,  is  mentioned  during  which 
the  direction  is  to  be  obserred 

Then  follows,  secondly,  the  direction,  that,  in  default 
of  appointment,  the  trustees  are  to  pay  the  income  to 
the  separate  use  of  Hannah,  "  notwithstanding  her  co- 
verture:"  stopping  there,  the  question  would  be,  whether 
the  words,  "  notvdthstanding  her  coverture,"  used  by 
parties  actually  married,  do  not,  in  point  of  construction, 
mean  the  then  present  coverture.  If  that  be  doubtful, 
the  next  question  will  be,  whether  that  meaning  of  the 
words  is  not  fixed  by  the  reference  which  is  made  to 
the  debts  and  engagements  of  Benjamin  Cfaffee  only? 

Assuming,  for  the  purposes  of  the  argument,  that  the 
direction  to  pay  to  the  separate  use  of  Hannah  is  con- 
fined in  construction  to  the  then  existing  coverture, 
will  not  that  necessarily,  or  at  least  by  reasonable  con- 
struction, shew  that  the  clause  against  anticipation  (un- 
limited in  terms)  is  also  to  be  restrained  to  the  existing 
coverture?  It  ip  merely  part  of  the  machinery  by 
means  of  which  the  gift  to  the  separate  use  of  a  mar- 
ried woman  is  made  effectual;  and  no  conveyancer,  in 
the  simple  case,  contemplates  the  one  being  more  ex- 
tensive than  the  other. 

It  maybe  observed  frirther,  that,  after  the  provisions 
for  giving  the  separate  use  to  Hannah,  the  settlement 
proceeds,  "  from  and  after  her  death,"  &a,  supposing  her 
to  die  in  the  lifetime  of  her  husband;  and  the  settle- 
ment is  defective  in  not  containing  any  direction  to 
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pay  to  her  dizring  her  life,  except  what  may  be  found        i849. 
in  the  first  direction  to  pay  to  her  indefinitely.  ^^jnTe^ 

lO&nYioT. 

Another  observation,  tending  in  some  degree  to  con-  Gatfeb's  Scf- 

firm  the  construction  which  would  confine  the  separate         ' 

estate  and  clause  against  anticipation  to  the  existing  -M^"*^ 
coyerture,  is,  that,  in  the  event  of  Hannah  surviving 
Benjamin,  and  the  failure  of  children  of  the  marriage, 
she  is  to  take  the  whole  absolutely,  by  the  express 
words  of  the  settlement;  and  thus  no  protection  is  af- 
forded against  a  future  marriage.  I  do  not,  however, 
think  that  this  observation  has  much  force. 

It  was  said,  that,  if  the  clause  against  anticipation, 
and  the  separate  use  clause,  are  co-extensive,  and  confin- 
ed to  the  existing  coverture,  (and  I  think  certainly  they 
are  co-extensive),  there  is  no  express  gift  to  the  wife 
for  her  life  if  she  survived  her  husband.  This,  I  think, 
is  a  just  observation.  But  the  implication  (if  implica- 
tion be  necessary  where  the  property  belonged  to  the 
wife,  and  she  survived  her  husband,)  is  so  plain,  and  the 
inaccu)ttcies  in  penning  the  settlement  so  manifest,  that, 
if  in  other  respects  the  separate  use  and  claim  against 
anticipation  be  limited  in  construction  to  the  first  mar- 
riage, I  am  clear  the  omission  to  give  the  express  estate 
for  life  is  not  a  reason  for  altering  it  At  all  events, 
the  gift  of  a  life  estate  to  the  wife  would  not  weaken  the 
observations  in  favour  of  the  limited  construction. 

The  result  may,  I  think,  be  fairly  stated  to  be,  that, 
except  the  general  power  to  appoint  from  time  to  time, 
which  (standing  alone)  is  indefinite,  the  language  of  the 
settlement  points  throughout  at  a  provision  for  the  ex- 
isting marriage. 

Without  saying  that  I  have  a  very  positive  opinion 
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that  the  limited  is  the  necessary  construction,  I  find 
three  cases  decided  by  the  Vtce-Chancdlor  of  England^ 
Knight  y.  Knight  (a),  Benson  v.  Ben8on(b)  and  Bradley  v. 


Jnre 
lO&ll  Vict. 

OAmi*8  Sit-  Hughes  (c\  which  I  must  overrule  if  I  hold  that  the 
alienation  of  the  income  of  the  fund  by  Hannah  was  re* 
strained  after  the  death  of  Benjamin  Oaffee, 


Jwdgmmt* 


(a)  6  Sim.  121. 


(h)  Id.  126. 


(c)  8  Sim.  149. 


13<A  Fd>. 


MIDDLETON  v.  REAY. 


E: 


Upon  a  refer-  IZiXCaEPTIONS  to  the  Master's  report,  approving  of 
Master  to  ap-  two  persons  as  new  trustees  of  the  estate  of  B.  Mid- 
Surtew!^  a  dleton,  the  testator,  in  the  place  of  one  trustee  who  was 
case  where  the  dead,  and  of  another  who  declined  to  act. 

power  of  ap- 
pointment u 

author  of  the  The  Defendant,  the  widow  of  the  testator,  who,  under 
S^thec^Ks  ^®  ^'^'  ^^  entitled  to  a  life  interest  in  the  .estate, 
the  Master  will  and  was  also  the  surviving  and  continuing  trustee,  had 
such  power  in  married  the  Defendant  Reay.  The  Plaintiffs  were  the 
te^oM^from  parties  interested  in  remainder.  The  will  provided, 
the  perrons       ^^af  i^  ^ase  any  of  his  trustees  thereby  nominated  and 

proposed  by  .         ,  /. 

that  party  and  appointed,  or  any  future  trustee  or  trustees  to  be  nomi- 
the^Master  k  natcd  in  the  place  or  stead  of  them  or  either  of  them, 
as  thereinafter  mentioned,  should  happen  to  die,  or  de- 
sire to  be  discharged  from  or  decline  or  become  incapable 
to  act  in  the  trusts  thereby  in  them  respectively  reposed 
persons  whom    ^  aforesaid,  before  the  trusts  should  be  fully  executed, 

he  may  oonsi- 

der  more  eligible;  and  his  decimon  is  not  open  to  exception  merely  because  he  has  not 

chosen  the  persons  nominated  by  the  party  to  whom  the  power  was  given. 

Where  parties  in  a  cause  have  a  power  of  appointing  new  trustees,  and  it  is  proper  for 
the  appointment  to  be  made  in  the  cause,  there  should  be  special  directions  to  the  Master 
to  approve  of  proper  persons  to  be  nominated  by  the  parties  having  the  power,  if  it  be 
intended  to  preserve  uieir  right  of  nomination, — tSemhU, 


not  bound  to 
approve  of  the 
persons  nomi- 
nated by  such 
party  in  pre- 
ference to  other 
ons  whom 
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then,  and  so  often  as  the  same  should  happen,  it  should  i849. 
and  might  be  lawful  to  and  for  the  suryiving  or  con- 
tinuing trustees  or  trustee,  hj  any  deed  or  deeds,  &c., 
firom  time  to  time  to  nominate,  constitute,  and  appoint 
any  other  person  or  persons  to  be  a  trustee  or  trustees, 
in  the  place  of  the  trustee  or  trustees  so  dying  or  desir- 
ing to  be  discharged,  or  refusing  or  declining  or  becom- 
ing incapable  to  act,  as  aforesaid 


Mr.  Kenyan  Parher  and  Mr.  Shdbeare  argued,  that  Atywmem. 
the  existence  of  the  suit  did  not  put  an  end  to  or  sus- 
pend  the  operation  of  the  will,  or  take  away  the  powers 
conferred  by  the  testator.  The  suit  only  rendered  it 
necessary  that  those  powers  should  be  exercised  un- 
der the  control  of  the  Court  In  this  case,  the  Master 
was  bound  to  selec  tthe  persons  nominated  in  pursuance 
of  the  power, — ^they  being  proper  persons;  and  there- 
fore, the  Master  ought  to  have  selected  the  persons  pro- 
posed by  Mrs.  Redy:  WM  v.  Lord  Shaftedmry  (a),  At- 
torney-General V.  Clack  (6),  Cafe  v.  Bent  (c). 

The  Solidtor-Oeneral,  in  support  of  the  report. 

The  trustee  had  an  opportunity  of  appointing  new  trus- 
tees before  the  bill  was  filed;  but,  not  having  done  so,  the 
appointment  was  in  the  Master,  by  force  of  the  decree. 
It  was  not  a  matter  in  which  any  party  could  be  sup- 
posed to  have  an  interest  other  than  in  obtaining  the 
appointment  of  fit  persons;  and  the  decision  of  the 
Master  could  not  now  be  displaced,  except  by  shewing 
that  the  persons  he  had  selected  were  not  fit  for  the 
office. 


The  Vicb-Chancellob,  after  communicating  with  the      Judgment. 
Master,  said  that  the  surviving  trustee  might  have  acted 

(a)  7  Ves.  480.        (h)  1  Beav.  467.        (e)  3  Hare,  245. 
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under  the  power  given  by  the  will,  and  appointed  new 
trustees  before  the  commencement  of  the  suit;  but,  in- 
stead of  doing  this,  it  appeared  that  several  years, — 
from  1842  to  1846, — ^had  been  allowed  to  elapse  with- 
out any  such  appointment  In  the  simple  case  of  a 
power  of  appointing  trustees,  confided  to  a  particular 
person,  the  Court,  on  referring  it  to  the  Master,  in  a 
suit  for  the  appointment  of  new  trustees,  would  pro- 
bably give  a  special  direction  to  the  Master  to  approve 
of  fit  persons  to  be  nominated  by  the  donee  of  the 
power.  Such  special  directions  had,  however,  not  been 
asked  for,  or  had  not  been  made  in  this  case.  The  cause 
had  been  referred  to  the  Master  in  the  usual  way.  Un- 
der such  a  decree,  the  power  of  appointment  given  by 
the  will  to  the  Defendant  was,  no  doubt,  a  circumstance 
to  be  regarded ;  but  it  was  only  one  circumstance.  It 
gave  the  Defendant  no  right  to  require  the  appointment 
of  her  nominees.  The  Master,  taking  that  as  well  as 
other  circumstances  into  his  consideration,  had  thought 
proper  to  approve  of  the  trustees  nominated  by  the  other 
parties.  The  Defendant  did  not  object  to  the  fitness  of 
the  trustees  so  chosen.  He  could  not  allow  the  excep- 
tion without  holding,  as  an  abstract  proposition,  that 
under  a  decree  in  the  common  form,  directing  the 
Master  to  approve  of  trustees,  he  is  not  at  liberty,  in 
his  discretion,  to  select  persons  other  than  those  pro- 
posed by  the  party  to  whom  the  power  of  appointment 
was  given.  He  saw  no  ground  for  difiering  with  the 
Master  in  the  conclusion  to  which  he  had  come.  The 
Master  had  given  some  reasons  for  his  decision,  which 
deserved  attention;  but  the  judgment  of  the  Court  was 
formed  independently  of  those  reasons. 


Exception  overruled. 
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ROBERTSON  v.  SOUTHGATE  mS9th 

HARMER  V.  SOUTHGATE.  •^««*- 

AJI  the  hearing  of  the  original  and  supplemental  Moti^nbythe 
suits,  the  bills  were  ordered  to  be  dismissed,  with  costs,  SfoJdM^iIe 
to  be  taxed  for  the  Defendants,  James  Webb  Southgate  "fiK?^  ^^i?* 

*^  a  bill  WM  dift- 

and  WiUiam  Turquand,  and  it  was  ordered,  that  such  muBed,  with 
costs,  when  taxed,  should  be  paid  by  the  Plaintiffs,  Buti&Tv^ict. 
James  flarmer  and  Zaccheus  Woodman^  to  the  Defend-  fendimtha^ 
ants  Jam^es  TFe66  Southgate  and  WiUiam  Turquand  {a).  <^«d  before 
The  decree  was  pronounced,  and  dated  the  12th  of  costs,  that  tha 
January,  1848.    The  Defendant,  Jam^s  Webb  Southgate,  J[^"^* 
died  on  the  30th  of  January,  1848,  before  the  decree  wc^taajicm, 

^ '  '  — *iui  snit  not 


was  drawn  up.  This  fact  was  stated  to  the  Registrar  having  i 
by  the  solicitor  for  the  Plaintiffs  in  the  supplemental  JllS^^Jrt^ 
suit,  but  the  Registrar  nevertheless  passed  the  decree. 
The  death  of  Jamee  Wdb  St/ii^aie  was  afterwards 
stated  to  the  Taxing  Master,  and  not  denied  by  the 
solicitor  for  the  executrix  of  Jam^s  Webb  SotUhgate,  and 
the  Master  refused  to  tax  the  costs  ordered  by  the  de- 
cree to  be  taxed  and  paid  to  Jam^es  Wdb  SotUhgate. 


Mrs.  Southgatey  the  widow  and  executrix  of  James 
Wdb  Southgate,  by  leave  of  the  Court  gave  notice  of 
motion  intituled  in  both  causes,  that  the  Taxing  Master 
to  whom  the  taxation  was  referred  might  proceed  with 
the  taxation  of  the  costs  of  the  Defendant  James  Webb 
Southgate,  notwithstanding  his  decease. 

The  Solicitor-Oenerai  and  Mr.  HaUett,  for  the  motion.     Argmmi 
The  Taxing  Master  ought  to  have  obeyed  the  decree, 
(a)  6  Hare,  536. 


no 
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1849.  unless  some  subsequent  order  of  the  Court  had  been 
made  to  stay  its  prosecution.  His  duties  were  in  this 
respect  ministerial  only.  He  had  no  jurisdiction  to 
inquire  into  the  existence  of  new  facts  affecting  the 
interests  of  parties  under  the  decree.  The  circumstance, 
that  there  was  no  dispute  as  to  the  death  of  the  De- 
ArgwMnt.  fendant,  was  immaterial  A  rule  of  practice  must  be 
applicable  to  all  cases,  whether  there  be  a  question  of 
fact  or  not ;  and  if  the  fact  were  in  question,  it  was  clear 
the  Master  had  no  jurisdiction  to  examine  witnesses  on 
the  point 

The  rule,  that  there  cannot  be  a  bill  of  revivor  for 
costs  only,  if  untaxed,  had  been  deplored  as  unjust  and 
arbitrary,  by  the  most  eminent  judges:  Kemp  v.  Mack- 
rell  (a),  Bowyer  v.  Beamish  (6),  Barry  v.  StaweU  (c),  HaU 
V.  Smith  (d) ;  and  the  Court  would  not  sanction  the  con- 
tinuance of  the  practice  of  staying  the  taxation  of  costs 
payable  to  the  estate  of  a  deceased  party,  now  that  the 
statute  1  &  2  Vict  c.  110  had  in  substance  and  effect 
identified  decrees  in  equity  with  judgments  at  law, 
and  the  persons  entitled  to  costs  in  equity  with  judg- 
ment creditors  at  law,  and  had  assimilated  the  powers 
of  and  remedies  in  the  two  courts :  Carlon  v.  Farlar  (e\ 
BlaJce  V.  White  (/),  Taylor  v.  Jardine  (g).  The  practice 
of  suspending  the  taxation  was  founded  upon  the  ab- 
sence of  the  right  to  revive;  but  the  statute  enabled 
the  person  interested  in  the  taxation  to  proceed  with- 
out revivor.  It  had  the  effect  of  a  written  agreement 
to  charge  the  lands  of  the  party  liable  to  pay  the  costs 
under  the  decree,  operating  on  the  day  the  decree  was 
pronounced.     In  order  to  obtain  the  benefit  of  this 


(a)  3  Atk.  812. 

(b)  2  J.  &  L.  228. 

(c)  Flan.  &  Kel.  1;  J3.C.y2 
Ir.  Eq.  Rep.  18,  146. 


(<0  1  Bro.  C.  C. 
(e)  8  Beav.  626. 
(/)  3  Y.  &  C.  434. 
(j)  1  Hare,  316. 
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statntory  agreement  it  was  necessary  that  the  amount 
of  the  costs  should  be  registered  with  the  senior  Master 
of  the  Common  Pleas;  and  the  taxation  was  therefore 
necessary,  not  for  the  purpose  of  revivor,  which  the  sta- 
tute did  not  assist:  Andrews  v,  Lockwood  (a);  but  for 
the  purpose  of  giving  effect  to  the  provisions  which  the 
statute  contained,  and  the  right  which  it  conferred  Ac- 
cording to  the  forms  of  writs  of  execution  framed  by  the 
judges  in  equity,  in  pursuance  of  the  statute,  the  interest 
commenced  only  from  the  date  of  the  Master's  certificate 
of  taxation  (b);  which  constituted  a  further  reason  for 
proceeding  with  the  taxation  without  delay,  inasmuch 
as  the  party  entitled  to  receive  the  costs  was  absolutely 
deprived  of  the  interest  on  the  amount  of  his  claim  so 
long  as  the  delay  should  continue.  The  cases  at  law 
shewed  that  the  charge  upon  the  land  is  completed  by 
the  order,  although  the  taxation  has  not  taken  place, 
and  the  amount  is  unascertained:  Hodgson  v.  PaUer- 
son  (c);  and  where  the  charge  was,  from  any  circum- 
stances, necessarily  incomplete,  the  Court  would,  after 
the  taxation,  take  the  necessaiy  steps  for  establishing 
it:  Doe  v.  Amey  (d),  Neaie  v.  PosUethwaite  (e).  In 
those  cases  no  question  arose  affecting  the  representa- 
tives of  deceased  parties;  but  that  distinction  was  not 
material  with  reference  to  the  effect  of  the  statute,  for 
it  was  not  execution  which  was  now  sought  The  Court 
was  only  asked  to  direct  that  the  order  which  had  been 
ahready  pronounced  should  be  carried  into  effect,  so  far 
as  related  to  the  duties  which  it  imposed  upon  the 
officers  of  the  Court  With  regard  to  execution,  the 
parties  would  of  course  be  entitled  to  no  more  than 


1849. 
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ArgumeiU, 


(a)  16  Sim.  163 ;  S.C.j2  Ph. 
398. 

{b)  See  General  Order,  lOth 
May,  1839;  Forma  V  ^i  VII. 
Beav.  Old.  Can.  146. 


(c)  6  Scott  N.  R.  76. 
(<0  8  M.  &  W.  666. 
{e)  1Q.B.  243;  Aa,4P.& 
D.  623. 
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their  legal  remedies,  and  be  subject  to  no  more  than 
their  legal  liabilitie& 

Mr.  Kenyan  Parker  and  Mr.  Oreene  opposed  the  motion. 

With  reference  to  a  suggestion  founded  upon  Mor- 
gan V.  Scudamore  (a),  of  a  distinction  between  the 
case  of  the  death  of  the  party  to  receive,  and  that  of 
the  party  to  pay  costs,  they  referred  to  Jvpp  v.  Cfeer- 
ing  (6),  where  any  such  distinction  was  denied.  There 
could  be  no  step  in  the  cause  affecting  a  party  or  his 
estate,  without  revivor.  Process  could  not  issue  unless 
the  cause  were  revived :  AveraU  v.  Wade  (c).  Even 
where  costs  were  ordered  to  he  paid  out  of  a  particular 
fund,  and  abatement  happened,  there  must  be  revivor. 
The  statute  made  no  alteration  in  this  respect,  and  the 
present  motion  was  therefore  wholly  irregular. 


Qth  June.     Vice-Chanoellob  : — 

Judf/meiu.  The  party  entitled  to  receive  costs,  under  the  decree 
in  these  causes,  died  before  the  taxation  of  the  bill  of 
costs  carried  in  by  his  solicitor,  and,  the  fact  of  his 
death  being  made  known  to  the  Taxing  Master,  he  re- 
fused to  proceed  with  the  taxation.  The  present  appli- 
cation, which  is  made  without  a  revivor  of  the  suit,  is  for 
an  order  that  the  Master  shall  proceed  with  the  taxa- 
tion. If  the  case  had  occurred  before  the  statute  1  &  2 
Vict  c.  110,  or  if  that  act  had  not  been  passed,  the  weight 
of  authority  would,  I  think,  be  against  the  right  of  the 
party  to  revive  the  suit,  or  to  require  the  Master  to  go 
on  with  the  taxation;  and  the  costs  would  in  that  case 
have  been  lost  to  the  estate  of  the  party.  It  has  been 
argued,  that,  since  that  statute,  the  costs  directed  to  be 


(«)  2  Ves.  jun.  313;  S.  C,  3  Vee.  196.  (h)  6  Madd.  377. 

(c)  1  MoU.  571. 
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paid  to  a  partj  who  happens  to  die  before  their  taxa- 
tion, are  not  lost,  but  that  a  statutory  right  to  recover 
such  costs  is  given  to  his  representatives.  It  is  not 
necessary  that  I  should  give  any  opinion  upon  that 
point  For  the  present  purpose  I  may  assume  that 
there  is  such  a  right  I  have  made  inquiries  with  re- 
spect to  the  practice,  and  the  result  is,  that  I  cannot 
direct  the  taxation  of  the  costs  in  these  causes  to  pro- 
ceed, without  the  revivor  of  the  suit  The  proceed- 
ings are  stayed  by  the  abatement;  and  if  the  parties 
would  go  on,  they  must  revive  the  suit,  if  they  are  in 
a  situation  which  entitles  them  to  revive  it  I  must 
refuse  the  motion,  with  costa 
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Miffmmii. 


The  SoUcUor-General  asked  that  the  costs  of  the 
Plaintiffs  of  their  motion  might  be  set  off  against  the 
costs  payable  by  the  Plaintiffs  to  James  Weib  South- 
gaie.  

Vige-Chaitcbllob. — As  the  case  now  stands,  I  can- 
not tell  who  is  entitled  to  receive  the  costs  ordered  to 
be  paid  to  James  Webb  Southgate. 


See  Dundas  v.  JhOens,  2  Ck>Xy  241. 
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himself  and  all  other  the  proprietors  of  scrip  certificates 
for  perpetual  six  per  cent,  stock,  1849,  in  the  Eastern 
Union  Railway  Company,  who  should  come  in  and  seek 
relief  under,  and  contribute  to  the  expenses  of  the  suit, 
other  than  and  except  the  eighteen  defendants,  praying 


m,  6ih,  and  BAGSHAWtf.  THE  EASTERN  UNION  RAILWAY 

2m  March.  COMPANY. 

The  EMtem  JJeMURRERS  by  the  Eastern  Union  Railway  Corn- 
way  Company  pany,  in  their  corporate  character,  and  by  Oeorge  Alex- 
Sd  by*Mv'ena  ^tufer  and  seventeen  9ther  persons,  directors  of  the  same 
actBofParUa-    Company,  to  the  bill  of  John  Bagshaw,  on  behalf  of 

railways  from 
Colchester  to 
Jptuich,  IpS' 
wich  to  £ury 
St.  Edmvnda 
and  Norwich, 
and  frx>ni  Jpi" 
vich  io  ffoT' 

^^^rpoM^  a  declaration  that  a  certain  resolution  of  the  half-yearly 
b^^J^^r  g^'^^ral  meeting  of  the  Company,  held  on  the  21st  of 
loans,  not  ex-    August,  1847.  was  Valid  and  binding  on  the  Company 

Deeding  certan 
sums  in  the 

whole.  The  same  Company  was  also,  by  a  distinet  act,  authorised  to  pmrchase  and 
complete  the  HadUigh  Junction  Railway,  and  for  that  purpose,  by  shaxvs  or  loan,  to 
ruse  a  sum  not  exceeding  100, 000^  In  a  suit  brought  by  the  proprietor  of  a  scrip  oeitifi- 
cate  for  stock,  forming  part  of  the  capital  raised  in  punuanoe  of  uie  acts  authorising  the 
Company  to  purchase  the  HadUigh  Junction  Railway,  and  make  the  Harwich  line, — 
charging,  that  the  Company  was  about  to  misapply  the  100,0001.  nised  under  the  Bod- 
leigh  Act  in  the  construction  of  the  Nonpick  line,  and  seeking  to  restrain  such  misapplica- 
tion,— ^the  demurrers  of  the  Company  and  the  direotors,  tax  want  of  equity,  were  overniled. 

Where  a  Company  is  authorised  by  act  of  Fteliament  to  raise  moniea  for  a  spedfio  pur- 
pose only,  it  is  not  competent  to  any  majority  of  the  shareholders  of  the  Company  to  divert 
such  monies  to  another  purpose  agamst  the  will  of  a  single  shareholder;  nor  oould  una- 
nimity amongst  the  shareholders  make  such  a  divermon  lawful 

Whether  a  Company,  having  powers  to  construct  several  branch  and  eactenstonraalwaySy 
and  to  raise  certain  distinct  sums  of  money  for  such  rei^)ective  worits, — such  monies  being 
declared  to  be  part  of  the  general  capital  of  the  Company, — ^may  or  may  not  lawfiilly 
apply  monies  in  the  execution  of  one  undertaking,  wlu<^  they  were  empowered  to  raise 
for  anothei^-^fttOTtf. 

The  Company,  in  its  corporate  character,  was  properly  made  a  defendant  to  such  a  suit 
by  some  of  the*  members. 

The  proprietor  of  a  scrip  certificate,  whether  registered  or  not,  (such  proprietor  not 
being  in  de&ult),  may  sue  on  behalf  of  himself  and  all  other  proprietors  of  like  certificateSy 
and  of  the  stock  which  they  represent,  or  into  which  they  are  convertible,  where  the  pro- 
prietors of  certificates  and  stocK  are  very  numerous ;  there  being  no  inoompatibiliW  in 
the  interest  of  the  registered  and  unregistered  proprietors  to  prmdude  the  PhuntafF  from 
representing  both  classes  of  persons. 

The  original  subscriber  of  the  sum  represented  by  the  scrip  certificate,  and  vendor  of 
the  same  to  the  Plainti£^  is  not  a  necessary  party  to  the  suit,  inasmuch  as  the  contract 
between  such  original  subscriber  and  the  Company  gave  the  former  the  right  to  assign  hia 
interest  and  be  discharged,  and  such  interest  was  duly  assigned  by  >iiw^  to  tiie  Plaintiff 
«md  the  Plaintiff  was  accepted  by  the  Company  in  his  stead. 
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and  the  direoton  ihereof«  as  a  contract  between  them 
and  the  proprietors  of  the  said  scrip  certificates  and  six 
per  cent  perpetual  stock,  as  to  the  application  of  such 
new  ei^ital ;  and  that  an  account  might  be  taken  of  the 
monies  receiyed  by  the  defendants  under  the  powers  of 
the  Eastern  Union  and  Harwich  RaUwaj  and  Pier  Act, 
1847,  and  the  Eastern  Union  and  Hadleigh  Junction 
Railway  Sale  Act,  1847,  or  either  of  them,  and  of  the 
application  of  such  monies;  and  if  it  should  appear 
that  the  directors  had  applied  any  portion  of  the  said 
monies  to  any  other  purpose  than  the  purposes  speci- 
fied in  the  said  respective  acts,  then  that  it  might  be 
declajped  that  they  had  committed  a  breach  of  trust  in 
so  doing,  and  that  they  might  be  decreed  personally  to 
replace  to  the  credit  of  the  Company  the  sums  which 
should  appear  to  have  been  so  misapplied;  and  praying 
a  declaration  that  it  would  be  a  breach  of  trust  on  the 
part  of  the  directors  to  apply  any  portion  of  the  monies 
receiyed  or  to  be  received  under  the  powers  of  the  said 
two  acts,  or  either  of  them,  to  any  other  purpose  than 
the  purposes  specified  in  the  said  acts  respectively;  and 
that  the  directors  might  be  restrained  by  injunction 
from  applying  any  portion  of  such  monies  to  any  pur* 
pose  other  than  the  purposes  so  specified. 
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The  Company  demurred  for  want  of  equity,  and  for 
defect  of  parties;  and  the  directors,  in  their  individual 
character,  put  in  a  similar  demurrer.  The  grounds  as- 
signed upon  the  demurrers,  and  insisted  upon  in  argu*- 
ment,  were,  first,  that  the  matters  which  were  the  sub- 
ject of  complaint  concerned  the  internal  management 
of  the  business  of  the  corporation,  of  which  the  plaintiff 
was  a  member,  and  that  it  did  not  appear  that  the  cor- 
poration had  not  or  might  not  confirm  what  had  been 
and  was  proposed  to  be  done;  secondly,  that  the  inter- 
ests of  the  registered  shareholders  of  the  Company  in 

i2 
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1849.       the  61  per  cent  perpetual  stock,  and  the  interests  of  the 
^^g^^     proprietors  of  scrip  certificates  of  the  same  stock,  were 
J*  conflicting,  with  respect  to  the  question  in  the  causey  and 

VsmjK  IBUjXr  that  therefore  the  plaintifl;  who  stood  in  both  situations, 
could  not,  in  this  suit,  represent  both  classes  of  proprie- 
tors, without  misjoinder;  and,  lastly,  on  the  objection  as 
to  parties,  that  the  original  subscribers^  from  whom  the 
plaintiff  purchased  the  scrip  certificates  in  respect  of 
which  he  sued,  ought  to  be  parties  to  the  suit  The 
facts  stated  by  the  bill,  material  to  these  points^  were 
as  follows:-— 

The  Eastern  Union  Railway  Company  was  empowered 
by  several  acts  of  Parliament  to  raise  and  apply  money 
in  the  construction  of  certain  railways  and  work&  The 
first  or  original  act,  (19th  of  July,  1844),  being  the  act 
of  incorporation,  empowered  the  Company  to  make  a 
railway  from  Colchester  to  Ipswich.  The  capital  for  this 
undertaking  was  200,00021;  and  the  Company  was  em- 
powered to  borrow,  on  mortgage  or  bond,  or  by  the 
creation  of  new  shares,  a  further  sum  of  66,6662.  And 
all  the  money  raised  by  the  Company,  whether  by  sub- 
scriptions of  the  shareholders,  or  by  loan  or  otherwise, 
was  to  be  applied,  firsts  in  paying  the  costs  and  expenses 
incurred  in  obtaining  the  act,  and  all  expenses  prepara- 
tory or  relating  thereto;  and,  secondly^  in  carrying  the 
purposes  of  the  Company  into  execution.  By  another 
act,  (22nd  of  July,  1845),  the  Eastern  Union  Hallway 
Company  was  empowered  from  time  to  time  to  raise, 
by  creating  new  shares,  any  sum  of  money  not  exceed- 
ing 50,0002^,  in  addition  to  the  money  authorised  to  be 
raised  by  the  former  act;  and  (sect  3)  the  capital  so 
to  be  raised  was  to  be  considered  as  part  of  the  general 
capital  of  the  Eastern  Union  Hallway  Company,  as  if 
it  had  been  part  of  the  original  capital,  except  as  to  the 
amount  of  the  shares,  and  the  times  of  making  calls 
thereon,  and  the  amount  of  such  calls,  which  the  direc- 
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tors  of  the  Company  were  to  fix  as  they  thought  fit,  and        1849. 

except  as  to  any  special  advantages  in  favour  of,  or      nloralw 

other  regulations  in  relation  to  such  shares,  which   -^Jf- 
,  ThxEastebh 

might  be  resolved  on  by  any  general  or  special  meeting    Vmov  Rail- 

of  the  (Company,  according  to  the  provisions  of  the         * 

first  act  or  of  this  act  The  Company  was  also  em« 
powered  to  raise  a  further  sum,  by  mortgage  or  bond, 
not  exceeding  16,66621,  with  power  to  convert  the  loan 
into  capital 

By  a  third  act,  intituled,  "  An  Act  to  amalgamate 
the  Eastern  Union  and  Ipswich  and  Bury  St  Edmunds 
Railway  Company,"  (9th  July,  1847),  reciting  the  two 
above-mentioned  acts,  and  the  act  empowering  the  East- 
em  Union  Railway  Company  to  complete  the  railway 
from  Hadleigh  to  Ooldiester,  and  that  the  Eastern  Union 
Railway  from  Colchester  to  Ipevnch  had  been  made, 
completed,  and  opened  to  the  public;  and  reciting  an- 
other act  of  Parliamenti  called  the  Ipswich  and  Bury 
St  Edmunds  Railway  Act,  (1845),  and  another  act,  in- 
tituled '*  An  Act  to  amend  the  Ipswich  and  Bury  St 
Edmunds  Railway  Act,  and  for  making  a  railway  from 
the  said  Ipswich  and  Bury  St  Edmunds  Railway  to  Nor- 
iirich,  with  a  branch  therefrom;"  and  reciting,  that  the 
said  Ipswich  and  Bury  St  Edmunds  Railway,  aa  autho- 
rised by  the  said  two  last  recited  acts,  had  been  com- 
pleted from  Ipswick  to  Bv/ry  St.  Edmunds,  and  the  re- 
mainder was  then  in  course  of  construction;  and  recit- 
ing, that  the  undertakings  authorised  by  the  several 
recited  acts  might  be  advantageously  worked  under 
one  management,  and  that  the  Eastern  Union  Railway 
Company  and  Ipswich  and  Bury  St  Edmunds  Railway 
Company  were  desirous  of  being  united  and  incorpo* 
rated  into  one  Company;  it  was  enacted,  that  imme- 
diately after  granting  the  certificate  therein  mentioned, 
the  two  Companies  should  be  dissolved;  and  (sect  3), 
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1849.       that  the  persons  and  corpontionsi  who  were  proprietors 
BAOflHAw     of  shares  in  either  of  those  (jompames,  should  be  united 
Thb  EAffmur  ^*^  ^^^  Compan J,  for  the  purpose  of  completing  the 
UmoN  RAO.,   works  authorised  to  be  made  bj  either  of  the  dissolred 
—  '      Companies^  and  should  be  inoorpomted  bj  the  name  of 
8uum$iii.     "The  Eastern  Union  Railway  Company."    The  amount 
of  the  capital,  (sect  26),  and  the  distribution  of  the 
shares  amongst  the  persons  who,  at  the  time  of  grant- 
ing the  certificate,  were  shareholders  in  the  dissolved 
Companies  respectively,  and  (sect  34)  the  division  of 
profits,  were  fixed.     Power  (sect  41)  was  given  to  the 
new  Company  to  borrow,  on  mortgage  or  bond,  to  the 
extent  therein  mentioned,  not  exceeding  in  the  whole 
one-third  of  the  capital  of  the  Company.    The  certifi* 
cate  required  by  the  last-mentioned  act  was  granted^ 
and  the  two  last-mentioned  Companies  were  amalga* 
mated. 

Two  other  acts,  the  Eastern  Union  and  Hadleig}i 
Junction  Railway  Sale  Act,  1847,  and  the  Eastern 
Union  and  Harwich  Railway  and  Pier  Act,  1847,  above 
referred  to,  were  subsequently  obtained.  By  the  first 
of  these,  intituled  **  An  Act  for  authorising  the  Sale 
of  the  Eastern  Union  and  Hadleigh  Junction  Railway 
to  the  Eastern  Union  Railway  Company,  (8th  June, 
1847),"  power  was  given  to  the  Eastern  Union  and 
Hadleigh  Junction  Railway  Company  to  sell,  and  the 
Eastern  Union  Railway  Company  to  purchase,  the  un* 
dertaking  authorised  by  the  Eastern  Union  and  Had* 
leigh  Junction  Railway  Act  of  1846;  and  on  the  execn-* 
tion  (sect  4)  of  the  conveyance,  the  powers  of  the  East* 
em  Union  and  Hadleigh  Junction  Railway  Company 
over  their  railway  were  to  cease;  and  (sect.  7}  it  was  en- 
acted, that,  for  the  purpose  of  the  purchase  and  execu- 
tion of  the  Eastern  Union  and  Hadleigh  Junction  Rail- 
way, it  should  be  lawful  for  the  Eastern  Union  Com* 


WAT  Go. 


QABEB  nsr  OHAirOBBT.  119 

panj  to  create  additional  sliarei  and  bonroir  money,  aa  i84a« 
might  be  necessaiyy  for  completing  the  purchase  or  con-  bImhIw 
stracting  and  working  the  undertakings  not  exceeding  ..  ^^ 
100,00(ML  Bf  sect  14,  this  act  wae  to  be  called  ''The  UmoKRAn. 
Eastern  Union  and  Hadleigh  Junction  Sale  Act  (1847)/' 
The  second  act>  **  An  Act  to  empower  the  Eastern  Union 
BaUwaj  Company  to  make  a  Railway  from  the  East- 
em  Union  Railway  at  Mawnvngtr$e  to  Harmck,  with 
branches  thereout,  and  for  other  purposes,  (22nd  July, 
1847),'"  redted,  that  it  would  be  attended  with  much 
public  advantage  if  a  railway  were  made  from  the  line 
of  the  Eastern  Union  Railway,  in  the  parish  of  Lamy 
ford^  to  Harwich,  with  two  small  branches  therefrom, 
and  also,  if  a  pier  or  jetty  were  made  at  the  latter  place 
in  connexion  with  the  proposed  railway,  and  that  the 
Eastern  Union  Company  were  willing  to  carry  those 
objecte  into  effect;  and  enacted,  that  it  should  be  lawful 
for  the  Company  to  raise,  for  the  purposes  of  that  act, 
in  addition  to  the  capital  they  were  empowered  to  raise 
under  other  acts,  a  sum  of  money  not  exceeding  200,0002. 
This  sum  (sect  4)  was  to  be  divided  into  shares,  and 
was  to  be  considered  as  part  of  the  general  capital  of 
the  Company,  and  the  Company  was  empowered  to  bor- 
row, on  mortgage  or  bond,  any  additional  sum  of  money, 
not  exceeding  66,6661.;  and  the  Company  was  further 
empowered  to  make  a  line  of  railway  from  Lawford  to 
Harmdh  and  also  two  small  branches  therefrom,  and 
also  to  construct  a  pier  at  Harwich,  in  connexion  with 
the  railway.  Three  years  from  the  passing  of  the  act 
were  allowed  for  the  compulsory  purchase  of  lands  and 
completing  the  railway,  and  seven  years  frt>m  the  pass- 
ing of  the  act  were  allowed  for  the  oompletion  of  the 
pier. 

A  half-yearly  meeting  of  the  Eastern  Union  Railway 
Company  was  holden  on  the  21st  of  August,  1847,  and 
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1849.        at  such  meeting  the  directors  of  the  Company  submitted 
^^^1^^     to  the  shareholders  a  general  report  in  writing,  strongly 
V.  recommending^the  completion  of  the  Harwich  branch; 

Ukiov  Rail-  and  the  directors,  at  the  same  meeting,  submitted  to  the 
watQo.  gliareholders  a  report  in  writing,  dated  the  19th  of  the 
^^"'^"•*»'*  same  month  of  August,  also  reconunending  the  com- 
pletion of  the  Harwich  branch;  and  John  Chevalier 
Cobboldy  the  chairman  of  the  directors  (one  of  the  De- 
fendants), proposed  the  following  resolution,  which  was 
carried  unanimously: — "That,  for  the  purpose. of  con- 
structing the  branch  line  from  Manningtree  to  Harwich, 
and  for  purchasing  the  Hadleigh  railway,  under  the 
two  acts  passed  in  the  last  session  of  Parliament,  the 
directors  be  authorised  to  rabe,  between  the  date  hereof 
and  the  Ist  of  January,  1849,  the  sum  of  200,0002.  and 
100,0002.,  and  to  grant  scrip  receipts  for  such  amount 
as  may  from  time  to  time  be  paid  up  in  respect  of  such 
sums,  until  each  subscriber  of  202.  and  upwards  shall 
have  paid  the  amount  he  maysubscribe  in  full;  and  such 
scrip  receipts  shall  entitle  the  holder  thereof,  on  the  1st 
of  January,  1849,  to  become  a  registered  shareholder  in 
a  new  Eastern  Union  Stock  for  the  amount  he  has  sub- 
scribed and  paid  up,  upon  which  he  shall  receire  a  gua- 
ranteed dividend  of  62.  per  cent  per  annum  in  perpetuity, 
and  have  the  option,  at  the  end  of  any  six  months  within 
five  years,  of  conyerting  his  guaranteed  stock  into  the 
general  stock  of  the  Company;  that,  to  comply  with  the 
fourth  article  of  the  terms  of  amalgamation  between  the 
Eastern  Union  and  Ipswich-sjiA  Bury  Companies,  the 
directors  shall,  by  means  of  a  circular  to  be  addressed  to 
the  original  shareholders  of  the  guaranteed  52.  per  cent 
and  general  extension  scrip  of  the  Ipsunch  and  Bury 
Company,  offer,  until  the  Slst  of  October  next,  to  re- 
ceive such  sums  exclusively  from  the  present  holders  (as 
they  can  be  ascertained)  of  the  above  extension  scrip 
shares;  and  that  each  holder  of  an  extension  scrip  share 
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of  5Ly  on  which  21  lOs.  has  been  already  paid,  shall  be        1849. 
entitled  to  202.  of  such  guaranteed  stock,  on  making  ap-      Bagsbaw 
plication  to  that  effect,  with  an  undertaking  to  pay  the   -^  ^ 
remaining  172.  10^.  before  the  Ist  day  of  January,  1849,    Union  Rail* 
at  such  stated  periods  as  shall  be  satisfactory  to  the  di- 
rectors; and  that,  on  all  prepayments  discount  be  al- 
lowed to  the  1st  of  January,  1849,  at  the  same  rate  of 
interest  as  is  allowed  in  perpetuity  on  the  new  stock. 
That,  in  case  any  holder  or  proprietor  of  such  Ipswich 
and  Bury  extension  scrip  shall  refuse  or  neglect,  before 
the  31st  of  October,  1847,  to  accept  stock  in  accordance 
with  the  terms  of  the  offer,  or,  haying  accepted  the  same, 
shall  fail  to  pay  up  the  sum  of  172^  10&  in  respect  of 
every  20t  thereof,  on  or  before  the  1st  of  January,  1849, 
the  same  shall  be  allotted  by  the  directors  to  such  per- 
sons and  in  such  manner  as  they  may  think  fit,  and 
with  or  without  the  like  advantages  as  to  interest^  by 
way  of  discount  and  dividend,  as  above  provided.'^ 

In  pursuance  of  the  above  resolution,  the  whole  of 
the  S00,0002L  was  subscribed  for,  and  all  the  calls  thereon 
had  been  paid  previously  to  the  2nd  of  June,  1848, 
except  85,5002.,  which  would  fall  due  and  ought  to  be 
paid  on  or  before  the  30th  of  December,  1848.  The 
Plaintiff  had  purchased  and  was  the  holder  of  two  scrip 
certificates  of  the  extension  stock,  numbered  respect- 
ively  982  and  983.  Such  certificates  were  in  the  fol-^ 
lowing  words: — "Scrip  for  Eastern  Union;  perpetual 
6L  per  Cent  Stock,  1849,  with  the  instalments  in  course 
of  payment;  Eastern  Union  Acts;  Eastern  Union  and 
Harwich  Railway  and  Pier  Act;  Eastern  Union  and 
Hadleigh  Junction  Railway  Act,  1844,  1845, 1846,  and 
1847;  Stock,  500!.— The  holder  of  this  certificate  having 
paid  250L  to  the  Eastern  Union  Railway  Company,  and 
having  engaged  to  make  further  payment  of  25021  on 
the  31st  of  December,  1848,  under  allowance  of  discount 
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1849.  from  day  of  payment  to  Ist  of  January,  1849,  at  the 
^][^^^  rate  of  61  per  cent  per  annum,  to  any  of  the  bankers 
THi^unmr  ^'^^^^^  mentioned,  viz.  Messrs.  Glynn  b  Ca  and 
Uhiqn  Rail-  others,  will  be  entitled  to  5002^  stock  of  the  said  Coror* 
pany,  and  to  be  registered  as  proprietor  thereof;  on 
fulfilment  of  such  obligations,  such  stock  to  bear  inter- 
est at  the  rate  of  6JI  per  cent  per  annum  in  perpetuity, 
from  the  1st  of  January,  1844,  with  an  option  to  the 
proprietor,  at  any  time  during  five  years  from  that  day, 
to  surrender  such  guaranteed  stock  of  the  amalgamated 
Eastern  Union  and  Ipswich  and  Bury  Company,  and 
such  dividends  as  such  general  stock  may  be  entitled 
to  thereafter,  as  the  above  payments  are  equally  bind- 
ing upon  the  present  holder  and  his  assignees,  if  parted 
with.  A  condition  hereof  is,  that,  in  case  of  failure  of 
any  one  of  the  above  payments  for  thirty  days  aftor  the 
same  is  payable,  the  holder  shall  forfeit  his  right  to  a 
guaranteed  interest,  and  be  entitled  to  participate  only 
in  dividends  upon  such  money  as  he  shall  have  paid  up, 
at  such  rate  as  shall  be  declared  subsequent  to  the  1st 
of  January,  1849,  upon  the  general  stock  of  the  Com- 
pany/' 

The  secretary  of  the  Company,  in  a  letter  to  the  Plain* 
tiff,  dated  the  1st  of  January,  1848,  recognised  the  Ilain- 
tiff  as  a  proprietor  of  scrip  in  the  Harwich  branch  line; 
and  the  Plaintiff  paid  all  the  calls  which  at  the  time  of 
filing  the  bill  had  become  due  in  respect  of  his  certifi- 
cates, and  had  observed  the  conditions  attached  thereto, 
and  had  paid  and  advanced  the  last  eaU  which  was  to 
be  paid  upon  one  of  his  certificates,  and  had  become 
entitled  to  have  the  shares  represented  thereby  duly 
registered  in  his  name.  On  the  27th  of  December,  1848, 
the  Plaintiff  delivered  that  certificate  to  the  secretary 
of  the  Company,  and  requested  that  the  shares  lepre- 
sented  thereby  might  be  immediately  registered  in  his 
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nttne,  whicli  the  secretary  promised  to  do,  giTing  the       i849. 

Plaintiff  a  receipt  for  his  certificate  in  the  followisg 

words: — 

'^  Eastern  Union  Railway, 

''  No.  10,  Craig'8HH>urt,  27th  December,  1848. 

"Dear  Sir, — ^I  have  received  scrip  certificate  of  twenty- 

fiye  sharesi  62^  per  cent,  to  be  registered  in  the  name  of 

John  Bagskaw,  Esq^  IL  P.,  of  Daveroaurt,  JEsaex,  and  for 

which  purpose  a  new  certificate  shall  be  forwarded  to 

your  address. 

''lam,  &c, 

'' jAa  F.  Saukdebs,  Secretary. 

"  To  John  BagAcm,  Esq.,  M.  T." 

These  twenty-fiye  shares  were  afterwards  re^stered  in 
the  Fhiintiff's  name,  or,  but  for  the  default  of  the  Com- 
pany and  the  directors,  ought  to  be  so  registered. 

The  bin  stated,  that  the  Plaintiff  had,  until  within  a 
few  days,  belieyed  that  the  Company  intended  to  pro- 
ceed with  the  construction  of  the  railway  from  Man- 
ninfflree  to  Harwich;  but  he  had  since  been  informed 
that  all  negotiations  for  land  on  that  line  had  been 
postponed  indefinitely,  and  that  the  directors  had  re- 
solred  not  to  proceed  with  the  said  railway;  that  a  fur- 
ther delay  in  the  commencement  of  the  works  thereon 
would  occasion  irreparable  loss  to  the  Plaintiff  and  the 
other  persons  desirous  of  having  the  same  completed, 
inasmuch  as  the  unexpired  time  during  which  the 
powers  of  the  Company  would  continue,  was  not  more 
than  sufficient  for  such  completion.  The  bill  alleged, 
that  a  majority  of  the  directors  of  the  Company  had  a 
strong  personal  interest,  distinct  from  the  interest  of 
the  Company,  in  completing  the  Eastern  TTnion  Rail 
way  to  Norwichj  and  were  totally  indifferent  about  the 
completion  of  the  line  to  Harwich;  and  finding  them- 
selves unable  to  raise  sufficient  capital  for  both  pur- 
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poses^  they  had  detennined  to  misapply,  and  had  al- 
ready to  a  great  extent  misapplied,  the  money  raised 
under  the  said  Eastern  Union  and  Harwich  Railway 
and  Pier  Act,  and  Eastern  Union  and  Hadleigh  Junc- 
tion Railway  Act,  by  employing  the  same  in  construct- 
ing an  extension  line  to  Norwich^  and  for  other  pur- 
poses not  authorised  by  the  said  acts  or  either  of  them; 
that  such  application  of  the  said  monies  was  also  con- 
trary to  the  resolutions  of  the  21st  of  August,  1847, 
and  was  not  within  the  powers  of  the  Company;  that, 
unless  restrained  by  injunction,  the  directors  would  in 
like  manner  misapply  the  85,500^,  to  be  received  on 
the  30th  of  December,  1848;  that,  under  the  Compar 
nies  Clauses  Consolidation  Act,  the  Plaintiff  was  dis- 
abled from  calling  a  meeting  of  the  Company  without 
giving  thirty-five  days'  notice  thereof. 


The  bill  charged,  that  the  proposed  extension  to  Nor- 
vnch  would  be  an  unremunerative  application  of  the 
monies  of  the  Company,  and  that  the  same  was  deter^ 
mined  upon  for  the  personal  convenience  of  the  hold- 
ers of  stock  in  the  Company  (other  than  of  the  6/.  per 
cent  stock),  who  were  desirous  of  having  the  line  to 
Narmoh  in  preference  to  the  line  to  Harwick.  The  bill 
charged,  that  the  interests  of  such  last-mentioned  share- 
holders were  properly  represented  by  the  Defendants 
Samuel  Bigncld  and  three  others,  who  resided  at  Nor- 
wich; that  the  other  proprietors  of  the  scrip  certificates 
and  of  such  perpetual  stock  exceeded  600  in  number, 
and  the  other  shareholders  in  the  Company  were  still 
more  numerous,  and  had  all  a  common  interest  in  the 
matters  in  question,  and  that  it  would  be  impracticable 
to  make  them  all  parties  to  the  suit 


Mr.  Wood  and  Mr.  Daniel^  for  the  Defendants^  in  sup- 


watOo. 


CASES  nr  OHANOEBT.  125 

port  of  the  demurrers^  argued  that  the  Company  had        1849. 
power  to  apply  any  part  of  their  capital  to  the  ezeca-      Bi[aM4jr 
tion  of  any  of  the  works  which  the  acts  of  Parliament   -,_  •• 

THB  £A0mV 

enabled  them  to  execute.  The  powers  to  raise  distinct  Uinow  Raqt 
sums  for  particular  works  were  introduced  by  the  L^is- 
latare>  not  for  the  purpose  of  binding  the  Company  to 
apply  the  specific  monies  to  the  specific  undertakings 
but  for  the  purpose  of  thus  fixing  the  aggregate  amount 
of  the  capital  which  the  Company  should  be  permitted 
to  raise.  The  Legislature  retained  its  control  over  the 
Company,  however  the  funds  were  ultimately  appor- 
tioned; for  it  was  obvious  that,  if  the  Company  expend- 
ed a  larger  amount  in  one  undertaking  than  Parliament 
had  enabled  them  to  raise  for  that  particular  work,  the 
Company  would  be  obliged  to  come  to  Parliament  for 
further  powers?  or  leave  some  other  work  uncompleted. 
It  was  for  the  Legislature  to  grant  the  Company  such 
powers  as  it  might  think  proper,  and  for  the  Company 
to  determine  whether,  or  when,  or  how  they  should  be 
exercised :  TTar^  v.  The  OrandJunction  Water  Works  Conir 
pany(a)f  Maudeley  and  Cunliffy.  Manchester  and  Bolton 
Canal  Company  (b).  The  Company  alone  could  decide  on 
the  order  or  priority  in  which  the  several  railways  should 
be  made;  and  the  directors  were  intrusted  by  the  gene- 
ral body  of  shareholders  with  the  conduct  of  their  af- 
fairs, and  the  care  of  their  interests.  The  Court  would 
not  interfere,  at  the  instigation  of  one  or  more  persons 
claiming  to  be  members  of  the  corporation,  to  inquire 
whether  the  governing  body  had  acted  prudently,  or 
more  or  less  for  the  interests  of  the  shareholders.  That 
question  would  be  decided  in  a  general  meeting  of 
the  Company,  not  in  a  Court  of  equity:  Mozley  v.  AJr 
ston(c),  Foss  V.  HarbotUe(d),  Yetts  v.  Norfolk  RaHmay 

(a)  2  Ross,  k  My.  470.  {a)  1  Ph.  790. 

(5)  Id.  480,  n«  {d)%  Hare,  461. 
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1S48.       CSompafiy(a).    Buppoeing  the  suggested  ipplieation  of 

^][^j^][^     the  funds  to  be,  in  fact,  unlawfuli  the  Company  alone 

^  was  the  party  whose  right  and  duty  it  was  to  sue :  Ap' 

UnoKRAiir   t(>mey'Omeraly.Wil8on(b),  The  directors  were,  accord* 

t *      ing  to  the  statements  of  the  bill,  the  persons  who  were 

Arpvfimi.  ^jjg  wrongdoers,  and  they  alone  were  responsible.  It  did 
not  appear  that  the  Company,  in  its  corporate  char- 
acter, had  done  anything  which  was  unlawful,  even  ac- 
cording to  the  plaintiff's  view  of  the  law.  In  the  case 
of  Preston  v.  The  Grand  OoUier  Dock  Company  (c),  the 
Company  was  a  party  to  the  act  in  question.  In  this 
case,  no  general  meeting  had  sanctioned  any  misappli- 
cation of  the  funds  of  the  corporation,  and  the  directors 
could  not  be  made  the  agents  of  the  corporation  for  any 
other  than  lawful  purposes:  they  could  not  make  the 
Company  answerable  for  their  unlawful  acta  But  whe* 
ther  the  application  of  the  monies  referred  to  in  the  bUl 
was  or  was  not  proper,  the  plaintiff  had  no  right  to  com- 
plain: the  Company  had  accepted  his  loan,  but  had  made 
no  contract  with  him  as  to  the  application  of  the  money. 
He  was  in  a  position  analogous  to  that  of  the  creditors 
in  Oarrard  v.  Lord  Lavderdale(d). 

On  the  question  of  misjoinder,  owing  to  the  suggested 
conflict  of  interests  between  the  persons  whom  the  Plain- 
tiff affected  to  represent,  and  on  the  question  of  defect  of 
parties  in  omitting  the  original  scripholders,  from  whom 
the  Plaintiff  had  purchased  his  certificates,  they  cited 
the  cases  of  Taylor  v.  Salmon  (fi\  and  Waiburn  v.  In- 
gUby  (/).  The  case  of  Smith  y,  Qoldeworihy^g)  was  also 
referred  to  in  the  course  of  the  argument 

The  Solidtor-Oenerdl  and  Mr.  Grove,  for  the  bill,,  ar- 

(a)  Before  Vice-chancellor  iTn^^A^  (d)  3  Sim.  1, 

Bruce,  16th  Januaiy,  1849.  (e)  4  My.  <b  Cr.  134. 

{b)  Cr.  ^  Ph.  1.  (/)  1  My,  &  K.  61. 

(c)  11  Sim.  327.  (y)  4  Q.  B.  430. 
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gaed,  that  ihe  diyerdon  of  the  funds  raised  for  the  eon- 
Btmetion  of  the  Harwich  and  Hadleigh  lines,  to  the 
making  of  the  line  to  Norwich,  was  illegal,  and  there- 
fore not  capable  of  confirmation  by  any  act  of  the  ma- 
jority: Tyrrell  v.  WooUey{a),  Colman  v.  The  Eastern 
CatmUea  Railway  Company  (p),  Chappie  v.  CadeU{c\ 
The  Queen  v.  The  Eastern  Counties  Railway  Company  (c2), 
Blakemore  v.  damorganshire  Canal  Compaiiy  (e),  Cray 
V*  ChapUn(/)f  Nabusch  t.  Irving(g).  On  the  questions 
of  parties,  they  cited  Midland  Oreat  Western  Railway 
Company  v.  Oordon{h)y  and  Knight  v.  Barber  (%). 
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The  Vioe-Chakcbilob,  after  stating  the  several  acts 
under  which  the  Eastern  Union  Company  derived  their 
powers  before  the  passing  of  the  act  which  authorised 
the  sale  of  the  Eastern  Union  and  Hadleigh  Junction 
Railway  to  the  Eastern  Union  Railway  Company,  and 
observing,  that,  upon  the  passing  of  the  act  of  amalgama- 
tion, of  the  9th  July,  1 847,  it  appeared  that  the  Eastern 
Union  Railway  Company  became  charged,  inter  alia, 
with  the  completion  of  the  railway  from  Ipswich  and 
Bury  St  Edmunds  to  Norwich;  and  that  the  said  acts, 
and  the  two  other  acts  of  1847,  (8th  of  June  and  22nd 
of  July),  exhibited  the  existing  position  of  the  Eastern 
Union  Railway  Company,  except  so  far  as  it  had  al- 
ready executed  the  works  empowered  to  be  done  by 
them,  under  such  acts;  and  that,  assuming  that  the  line 
to  Norwich  was  incomplete,  and  that  none  of  the  works 
authorised  to  be  done  by  the  two  last-mentioned  acts 
had  been  completed,  the  Eastern  Union  Railway  Com- 
pany at  the  present  time  stood  charged  with  the  com- 


J%dgmmt. 


(a)  1  M.  4;  G.  609. 
[h)  10  Beav.  1. 
(c)  Jac.  637. 
((Q  10  A.  &  B.  531. 
(e)  I  My.  is  K.  154. 


(/)a8.<b8.267. 
(^)  Gow  on    Partnership^ 
App.  398. 
(A)  5  KaUw.  Cas.  76. 
(i)  4  Id.  674. 
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pletion  of  the  Norwich  line,  HacUeigh  junction  line,  (if 
the  contract  had  been  completed),  and  the  Harwich 
line  and  pier;  and  that,  upon  the  demurrer,  this  must 
be  taken  to  be  in  substance  the  state  of  the  case,  pro- 
ceeded as  follows : — 

The  bill  contains  allegations^  which,  as  I  read  them, 
do  not  amount  to  this — ^that  the  Company  have  finally 
abandoned  the  intention  of  making  the  Harwich  branch, 
but  that  they  hare  postponed  the  same  indefinitely, 
with  a  view  to  the  more  speedy  completion  of  the  H'ar- 
wich  line.  I  cannot,  I  think,  upon  demurrer,  read  the 
bill  more  favourably  for  the  Plaintiff.  The  bill  then 
charges,  that  the  directors,  finding  themselyes  unable  to 
raise  sufficient  capital  for  the  purpose  of  completing 
both  the  Norwich  line  and  the  Harwich  branch,  hare 
determined  to  misapply,  and  haye  already,  to  a  great 
extent,  misapplied  the  money  raised  under  the  Eastern 
Union  and  Harwich  Railway  and  Pier  Act,  1847,  and 
under  the  Eastern  Union  and  Hadleigh  Junction  Bail- 
way  Sale  Act,  1847, — ^by  employing  the  same  in  con- 
structing the  Norwich  line,  and  for  other  unauthorised 
purposes.  Charges  to  this  effect  are  repeated  in  differ- 
ent parts  of  the  bill;  and  there  is  also  a  charge,  that 
the  directors  intend,  in  like  manner,  to  misapply  the 
85,50021,  which  is  payable  on  the  30th  of  December  in- 
stant, that  is,  immediately  after  the  filing  of  the  bilL 
This  the  bUl  charges  is  illegal,  and  relief  is  prayed  ac- 
cordingly. 


Now,  before  noticing  some  objections  which  have 
been  taken  to  the  frame  of  the  bill,  I  shall  consider  the 
general  point  of  law  which  the  demurrer  raises.  I  give 
no  opinion  upon  the  right  of  the  Company  to  apply  any 
portion  of  their  general  assets,  including  as  part  of  such 
general  assets  the  money  raised  under  the  powers  of 


OASES  IN  OHAKCEBT.  129 

the  Earwick  Act,  to  the  construction  of  the  Norwich       1349. 
Una    Those  monies  are  declared  to  be  part  of  the  gene-      bIobhIw 
ral  assets  of  the  Company,  and  the  works  to  be  done  *•  , 

under  the  HartvuA  Act  are  part  of  the  general  under-  Ukiok  Rail- 
taking  of  the  Eastern  Union  Railway  Company;  and  the  ^IL-  ' 
L^islature  may  hare  thought  it  right  that  the  applica-  J^^diimmt, 
tion  of  the  general  capital  on  the  one  side,  and  the  con- 
struction of  their  general  works  on  the  other  side,  should 
be  left  to  the  unfettered  discretion  of  the  Company, 
leaving  it  to  the  directors,  in  the  first  instance,  and  to 
a  general  meeting  of  the  shareholders,  in  the  second,  to 
determine  in  what  manner  and  order  the  works  should 
be  done  and  the  general  capital  applied,  as  in  the  case 
of  a  priyate  partnership.  But  the  Legislature  may  also 
have  thought  it  right  to  proyide,  that  the  capital  raised 
for  a  specific  purpose,  should  not  be  applied  for  any 
other  purpose.  And  if  such  a  state  of  things  exists, 
as  to  any  of  the  capital  to  be  raised  under  any  of  the 
acts  I  have  mentioned,  the  application  of  capital  so  ap-> 
propriated  to  any  other  than  the  specified  purpose  must 
be  unlawful  Now  this  appears  to  me  to  be  very  clearly 
the  case  with  respect  to  the  100,0002.  raised  under  the 
Eadleigh  Act,  as  the  Hadieigh  branch  was  purchased  by 
the  Company;  and,  as  it  is  sufficient,  upon  general  de^ 
murrer,  for  the  Plaintiff  to  shew  that  his  complaint  is, 
to  any  extent,  right,  I  think  the  Plaintiff  in  this  case 
has  shewn  that  the  directors  have  misapplied,  and  are 
about  to  misapply,  the  100,0001 1  have  adverted  to, — 
that  i^  the  100,0002.  raised  under  the  Hadieigh  Act 
No  majority  of  the  shareholders,  however  large,  could 
sanction  the  misapplication  of  this  portion  of  the.  capital 
A  single  dissenting  voice  would  frustrate  the  wishes  of 
the  majority.  Indeed,  in  strictness,  even  unanimity 
would  not  make  the  act  lawful  This  appears  to  me  to 
take  it  out  of  the  case  otFosa  v.  HarbotUe(a\  to  which  I 

(a)  2  Hare,  461. 
VOL.  VIL  K  H.  W. 
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1849.       was  referred*  That  case  does  not,  I  i^ppreliend,  upon  this 

Baoieaw     P^^^  8^  further  than  this:  that  if  the  act,  though  it  be 

*•  the  act  of  the  directors  only,  be  one  which  a  general 

UmoH  Rail*   meeting  of  the  Company  could  sanction,  a  bill  by  some 

watCo.      ^£  ^YiQ  ghareholders  on  behalf  of  themselves  and  others, 

Judgmmii.     ^  impeach  that  act,  cannot  be  sustained,  because  a 

general  meeting  of  the  Company  might  immediately 

confirm  and  give  validity  to  the  act  of  which  the  bill 

oomplaina 

Upon  the  merits,  therefore,  I  think  the  demurrers  in 
this  case  must  be  overruled. 

Some  objections  were,  however,  taken  to  the  frame 
of  the  bill,  which  require  much  consideration.  It  was 
not,  I  think,  argued  by  the  Defendants,  that  the  pro- 
prietors and  holders  of  scrip  certificates  in  the  perpetual 
stock  had  not  such  an  interest  in  the  application  of  the 
capital  of  the  Company  as  was  necessary  to  enable  them 
to  maintain  a  bill  properly  framed,  to  prevent  a  misappli- 
cation of  the  capital  of  the  Company.  It  clearly  could 
not  be  so  argued;  for  there  was  an  inchoate  right  in 
such  parties  to  become  general  shareholders  in  the  Com- 
pany. Nor  was  it  argued  that  the  proprietors  of  register- 
ed certificates  had  not  a  similar  interest;  but  it  was  said 
that  the  interests  of  the  proprietors  and  holders  of  scrip 
certificates,  and  the  interests  of  the  proprietors  of  regis- 
tered certificates  conflicted  with  each  other;  and  that, 
as  the  plaintiff  must  sue  on  behalf  of  both  classes,  the 
bill  could  not  be  sustained.  I  cannot  take  that  view 
of  the  case.  The  holder  of  the  scrip  has  an  inchoate 
right  to  become  a  registered  holder  of  the  perpetual 
stock,  and  it  is  the  interest  of  both  classes  in  that  stock 
which  entitles  him  to  sue;  and  if  the  scripholder  has 
performed  his  conditions  up  to  the  time  of  filing  the 
bill,  there  is  no  such  conflict  as  the  argument  suggesta 

Assuming  this  to  be  the  case,  and  that  the  charges 
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in  the  bill  are  true  viih  reference  to  the  number  of  i849. 

persons  who  are  proprietors  or  holders  of  sorip,  and  who  nlaralw 

are  proprietors  of  registered  certificates,  and  that  one  ^.    ^ 

at  least  of  the  acts  complained  of  is  altogether  illegal,  Tnion  Rail- 

I  think  the  case  is  one  in  which  one  person  interested  t ' 

in  the  perpetual  61  per  cent  stock  may  sue  on  behalf  •M^'"**'- 
of  himself  and  others  by  a  bill  properly  framed  for  the 
purpose. 

Another  objection  taken  on  the  part  of  the  Company 
waS|  that  the  Company  ought  not  to  be  a  party  to  the 
suit  That  applies  to  the  demurrer  by  the  Company. 
This  objection  I  have  no  hesitation  in  overruling.  The 
acts  of  the  directors  of  which  the  bill  complains  were 
the  acts  of  the  directors  as  the  representatives  of  the 
Company,  and,  as  such,  were  the  acts  of  the  Company 
itself  The  object  of  the  suit,  amongst  other  things,  is 
to  restrain  the  Company  from  doing  the  acts  complained 
of;  and  the  Company  would  not  be  bound  in  this  suit, 
unless  it  were  a  party  in  its  corporate  character.  This 
frame  of  suit  is  admitted  by  the  Court  as  the  only  means 
of  binding  the  Company,  in  a  case  in  which  the  ques^ 
tion  arises  between  some  of  its  own  members,  whether 
that  which  the  Company  is  about  to  do,  or  has  done, 
is  a  lawful  act  In  truth,  the  only  regular  way  of  suing 
the  Company  is  as  a  corporation;  but  in  a  case  where  a 
dispute  arises  between  the  members  of  the  Company  as 
to  the  legality  of  the  acts  done  or  intended  to  be  done 
by  the  managing  body  of  the  Company,  and  a  suit  be- 
comes necessary,  the  Court,  as  the  only  means  of  trying 
the  question,  allows  some  of  its  members  to  sue  the 
others;  but  still,  it  is  the  Company  against  whom  the 
question  is  raised  I  do  not  think  thwe  is  any  question 
or  doubt  upon  that  in  any  of  the  casea 

The  last  objection  I  need  notice  is^  that  the  vendors 
of  the  Plaintiff's  unregistered  shares  in  the  perpetual 
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1849.        stock  of  the  Company  (the  Plaintiff  being  a  purchaser, 

Bacmbaw     ^^^  ^^^  ^^  original  subscriber  for  such  scrip),  ought  to 

^        be,  and  are  not,  parties  to  the  suit    To  this  objection 

UnoN  lUiir  I  was  at  one  time  disposed  to  yield;  but,  looking  at  the 
*      language  of  the  resolution  of  the  21st  of  August^  1847, 

Judgment,  ^j^^  f^j^j^  ^f  ^^^  certificate  entitling  the  original  holder 
of  the  scrip  and  his  assignee  to  the  benefit  of  the  rights 
the  certificates  conferred,  and  looking  also  to  the  re- 
cognition of  the  Plaintiff's  rights  hj  the  Company,  and 
the  payment  and  acceptance  of  his  calls,  I  think  the 
Plaintiff  can  sustain  this  bill  without  making  the  ven- 
dors of  the  scrip  parties  to  the  suit.  It  is  true,  as  it 
was  argued,  that  the  contract  was,  in  the  first  instance, 
between  the  Company  and  the  original  subscriber;  but 
that  contract  gave  the  original  subscriber  a  right  to  be 
discharged,  by  transferring  his  scrip  with  its  liabilities 
to  another.  The  Plaintiff  became  the  purchaser,  and 
is  now,  on  the  allegations  of  the  bill,  the  lawful  holder 
of  the  scrip;  and  he  therefore  became  entitled,  on  the 
1st  of  January,  1849,  on  performing  the  conditions  of 
the  certificate,  to  be  admitted  a  registered  shareholder. 
The  Company,  in  conformity  with  the  original  contract 
with  the  scripholder,  discharges  him  from  his  liability, 
and  accepts  the  Plaintiff  as  his  assignee,  and  has  there- 
by given  him  a  right  to  sue  as  between  himself  and  the 
Company.  It  will  be  remembered,  that,  in  all  these 
cases,  it  is  much  too  broad  a  proposition  to  say,  that 
a  debt  cannot  be  transferred  at  law.  A  debt  or  liabi- 
lity may  be  transferred,  in  point  of  fact,  where  there 
are  three  persons  dealing  as  these  parties  in  this  case 
dealt  If  A  be  indebted  to  B.  in  a  sum  of  money,  and 
B.  to  C,  and  C.  to  A.,  those  three  persons  may  agree 
to  a  settlement  of  accounts  as  between  each  other,  and 
that  the  one  who  owes  most  shall  pay  the  difference  to 
the  one  who  is  entitled  to  receive  it  A  payment  in 
pursuance  of  such  an  agreement  would  in  law  discharge 
the  party  making  it,  and  in  that  manner  there  may  be  a 
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transfer  of  the  debt  This  is  nothing  more  than  a  con^ 
tract  made  between  a  Company  and  the  original  scrip- 
holder,  the  latter  agreeing  to  transfer  his  liability,  and 
the  Company  to  accept  the  transferee.  The  new  holder 
or  transferee  of  the  scrip  goes  to  the  Company,  and  the 
Company  acknowledges  his  right  to  it,  accepts  his  pay- 
ment of  the  calls,  and  promises  to  register  his  shares,  or 
at  least  undertakes  to  do  so  by  treating  him  as  a  scrip- 
holder.  The  proposition  is  much  too  broad,  that,  in 
none  of  these  cases  can  you  avoid  the  necessity  of  mak- 
ing the  original  holder  a  party.  WaJbwm  y.  Iiigilhy  (a) 
has  no  application  to  this  case. 


1849. 
Baoshaw 

V. 

TnEEABTElur 
Ukion  Rail- 
way Co. 

Judgmmt. 


The  demurrers  must  be  overruled. 
{a)  1  My.  &  K.  61. 


PENNY  V.  BEAVAN. 


loth  s  nth 

Kovemher. 


JylOTION  by  the  executrix.  Defendant  in  a  creditors'  Upon  a  motion 
suit,  that,  upon  payment  to  the  Plaintiff  of  the  debt  ant  to  r*^^^ 


and  costs  of  the  suit,  as  against  the  executrix,  up  to  ^^^tT"" 
the  filing  of  her  answer,  the  bill  might  be  dismissed.  "?*^fe^'®"  **>. 

®  »  -o  ^jj^  Plaintiff  of 

It  appeared  that  one  Gardiner  had  been  named  a  co-  the  debt  or 

executor  of  the  will,  and  had  been  made  a  Defendant  l^^t^  and^ 

to  the  suit    Oardiner  renoimced  probate,  and  put  in  ^^^^^^^^ 

an  answer  and  disclaimer,  and  afterwards  moved  to  Court  will,  in 

dismiss  the  bill  for  want  of  prosecution, — a  motion  stances,  deter- 
mine the  que»- 
tion  of  costs 
to  be  paid  by  the  Defendant,  as  where  such  question  is  purely  ooUatend  to  the  subject  of 
the  suit. 

The  posts  of  the  Plaintiff  in  a  creditors*  suit,  in  opposing  a  motion  to  dismiss  for  want 
of  proseontion  by  a  party  named  executor,  who  had  renounced  probate  and  disdaimed. 


I  dismissed  upon  payment  of  his  daim  by  the  act- 


I  refosed  to  a  creditor  whose  bill ' 
ingexectttor. 

The  mere  offer  from  a  Defendant  to  pay  a  claim  and  costs  ^without  motion),  held  not 
to  disentitle  the  Plaintiff  to  hin  costs  of  the  subsequent  proceedings  in  the  suits 
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which  the  Plaintiff  unsuccessfully  opposed.  The  exe- 
cutrix had  afterwards,  before  answering,  offered  to  pay 
the  debt  and  costs,  except  the  costs  of  Gardiner's  mo- 
tion; but  the  Plaintiff  declined  to  accept  such  payment, 
and  enforced  the  answer. 


Mr.  Drewry,  for  the  motion,  submitted  that,  in  such 
a  case,  the  Court  would  make  the  order  asked,  limiting 
the  costs  to  be  paid  by  the  executrix  by  excluding 
Oardiner's  motion,  and  the  costs  incurred  after  her 
offer  of  payment; — ^the  first,  because  Oardiner^  if  a 
proper  party  to  be  retained,  was  dismissed  owing  to 
the  Plaintiff's  laches;  and,  if  not  a  proper  party  to  be 
retained,  the  Plaintiff  ought  to  have  dismissed  him 
without  an  adverse  motion;  and  the  second,  because, 
although  it  was  true  the  Plaintiff  might  insist  on  his 
legal  right  to  prosecute  his  suit,  until  stayed  by  the 
order  of  the  Court,  yet  if  he  proceeded  after  all  that 
was  justly  due  to  him  was  tendered,  he  would  not  be 
allowed  subsequent  costs:  MUlingUm  y.Fox{a). 

Mr.  W.  W.  Cooper^  for  the  Plaintiff,  opposed  the  dis- 
missal of  the  bill,  except  upon  payment  by  the  execu- 
trix of  the  whole  costB  of  the  Plaintiff  of  the  suit,  as 
well  as  the  debt.  The  Court  would  not,  on  an  inters 
locutory  application  of  this  kind,  enter  into  the  ques- 
tion of  parties,  or  other  considerations  proper  to  be  en- 
tertained at  the  hearing  of  the  cause. 


itvdtrneni.  The  Vicb-Chancelloe  decided  in  favour  of  the  exe- 
eutrix,  on  the  first  point  made  by  her  counsel,  and 
against  her  upon  ihe  second.   He  said^  that  the  general 
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rtile  was,  that  a  defendant  coming  to  stay  a  suit  before  1949. 
the  hearing,  must  give  the  plaintiff  all  that  he  claimed 
by  the  suit  The  claim  for  costs  might  be  purely  col^ 
lateral  to  the  question  in  the  cause,  and  cases  would 
occur  in  which  the  Court  might,  on  such  a  motion,  •'*«^?'««^- 
properly  consider  the  question  of  costs.  If  he  refused 
now  to  decide  the  point,  the  decision  would  in  effect 
be,  that  the  Defendant  must  submit  to  pay  the  costs 
demanded,  or  canry  the  cause  to  a  hearing;  when,  after 
much  expense,  precisely  the  same  question  would  hare 
to  be  decided,  with  no  better  or  other  materials  than 
the  Court  had  now  before  it  Although,  therefore, 
he  at  first  had  doubted  whether  he  ought  now  to 
decide  the  point,  he  thought  it  a  case  in  which  it 
would  be  proper  to  do  so.  The  Plaintiff  ought,  on  the 
coming  in  of  Oardiner's  disclaimer,  to  have  himself 
dismissed  the  bill,  and  not  to  have  occasioned  an  in- 
crease of  costs,  by  opposing  Oardiner's  motion  to  dis- 
miss. On  that  part  of  the  case,  therefore,  the  proper 
order  would  be,  that  the  bill  should  be  dismissed,  on 
payment  of  the  Plaintiff's  debt^  and  interest,  and  the 
costs  of  the  suit,  including  the  costs  of  the  motion  to 
dismiss  the  bill  for  want  of  prosecution;  with  a  special 
direction  to  the  Master,  that»  in  taxing  the  costs,  he 
was  not  to  allow  any  costs  occasioned  by  the  opposition 
of  the  Plaintiff  to  Oardiner's  motion.  With  regard  to 
the  offer  of  the  executrix  on  the  20th  of  October,  afUr 
an  attachment  had  issued  for  want  of  answer,  to. pay 
the  debt  and  costs,  (even  if  she  had  offered  to  pay  all 
that  she  ought  to  pay,-H>f  which  his  Honor  was  not 
satisfied),  that  offer  could  not  deprive  the  Plaintiff  of 
the  subsequent  costs^  or  of  the  costs  of  this  application. 
The  Defendant  might  have  moved  at  an  earlier  stage  of 
the  cause. 
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1848. 

W!Lt      NIXON  V.  THE  TAFF  VALE  RAILWAY  COM- 

,1849.  PANY. 

11^  Jan.     -pj^ 

Byaoontimet  JJiXCEPTIONS  to  the  Master's  report,  in  a  suit  by 

tion  of  imilw»y  William  Nixon,  a  contractor  for  executing  works  on  the 

^^1^^^^.  Taff  Vale  Railway,  against  the  Railway  Compaoy,  under 

tain  works  to  3,  certain  contract  called  Contract  No.  10,  for  an  account 

be  done  for  a 

groft  ram,  it  of  what  was  duo  to  the  Plaintiff,  and  for  payment  of 
thil  e^  the  balance;  and  to  restrain  the  Company  from  paying 
th^'^lSinMUBy  ^^y  monies  to  the  assignees  of  David  Storm^  a  party 
or  their  en-  -^^ho,  with  the  privity  of  the  Company,  had  subsequently 
by  any  writing  become  interested  with  the  Plaintiff  in  the  contract 

under  his 
hand,  require 

eh^d^S*****  By  the  decree  in  the  cause,  made  by  the  Vtce-Chainr 
deemed  to  be    cdUyr  of  EngUwd  on  the  15th  of  November,  1845,  after 

includedinthe  .  ,         ,        ,  ,     .    .  /•  ,      ^  \,    , 

oontract,  and  statmg,  that,  by  the  admission  of  the  Company,  all  the 

format  a  ceiSSn  sp^cified  wdrks  Were  finally  completed  in  the  month 

ScTco^SiraSor  ^^  Jwi^ary,  1841,  pursuant  to  the  contract  and  specifi- 

■houid  not  be  cations,  except  that  the  same  were  incomplete  in  respect 

raakeanydaim  of  2771  yards  of  fencing;  it  was  ordered  that  the  Mas> 

ttou*of  !Id^?"  ^^  should  inquire,  and  state  to  the  Court  whether  the 

tion  which  he  fencing  was  or  was  not  completed  by  the  Plaintiff.   And 

without  such  the  Court  directed  the  Master  to  take  an  account  of  all 

mgned  in^ruo-  ^^tra  works  done  and  performed  by  the  Plaintiff  for  the 

'^^"^  Company,  imder  and  by  virtue  of  the  Contract  No.  10; 

Vict-chancd'  and  it  was  ordered  that  the  Master  should  take  an  ac- 

Sfin^on^'  count  of  all  sums  of  money  paid  by  the  Company  to  the 

appeal  bv  the 

House  of  Lords),  that  a  suit  for  an  account  of  the  monies  due  to  the  contractor,  in  respect 

of  works  done  under  the  contract,  was  a  proper  subject  of  jurisdiction  in  equi^. 

Hddf  by  the  Vice-Chanoellor  Wigram,  (upon  exceptions),  that  a  direction  for  an  account 
of  extra  works  done  by  the  Plaintiff  under  and  by  virtue  of  the  contract,  did  not  authorise 
any  account  to  be  taken  of  works  (other  than  the  specified  works)  done  by  the  oontractor^ 
with  the  privity  of  the  Company,  without  written  mstructions;  but  that  the  Court  would 
give  the  Plaintiff  liberty  to  bnng  his  action  at  law  against  the  Company,  in  respect  of 
works  done  without  such  instructions, — ^not,  however,  relieving  him  against  the  legal 
effect  of  the  lapse  of  time  during  the  proceedings  in  equity. 

Whether,  if  the  contractor  could  not,  in  covenant,  recover  for  extra  works  done  fi>r  the 
Company  without  written  instructions,  he  might  not  recover  in  assumpsit — gucat. 
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Plamti£f  and  to  ^Dcmd  Storm,  or  to  either  of  them,  for  i648. 
or  on  account  of  such  extra  works  under  the  said  con-  nhok 
tnust;  and  it  was  ordered  that  the  Master  should  state  ^^  \jjx 
whether  anything,  and  what,  then  remained  due  from  Railway  Co. 
the  Company  in  respect  of  such  extra  works,  having 
r^ard  to  the  payments  made  by  the  Company  to  the 
Plaintiff,  or  to  David  Storm,  or  either  of  them,  in  re- 
spect of  such  extra  works,  under  the  Contract  No.  10; 
and  it  was  ordered  that  the  Master  should  state  when 
such  extra  works  were  completed.  And  it  was  ordered 
that  the  Master  should  also  take  an  account  of  all  sums 
of  money  paid  and  advanced  by  David  Storm  to  or  on 
account  of- the  Plaintiff,  to  cairy  on  the  works  com- 
prised in  the  Contract  No.  10,  as  well  extra  as  specified 
works  or  otherwise,  expended  by  David  Storm  in  carry- 
ing on  the  works  comprised  in  such  contract,  as  well 
extra  as  specified  works;  and  also  an  account  of  the 
com,  hay,  and  all  and  every  other  material  supplied  by 
David  Storm  to  or  on  account  of  the  Plaintiff,  in  carry- 
ing on  such  specified  and  extra  works;  and  also  an 
account  of  all  sums  of  money  paid  and  advanced  by  the 
Company  to  David  Storm,  for  or  on  account  of  Contract 
No.  10.  And  it  was  ordered,  that  the  Master  should 
inquire  and  state  whether  any  and  what  sum  of  money 
then  remained  due  from  the  Plaintiff  to  the  Defendants, 
the  assignees  of  David  Storm^  in  respect  of  such  ad- 
vances, and  supplies  of  hay,  com,  and  other  materials 
made  by  David  Storm,  as  aforesaid,  to  or  on  account  of 
the  Plaintiff,  and  in  respect  of  interest  on  such  advan- 
ces, and  the  monies  chargeable  for  such  supplies,  such 
interest  to  be  computed  at  5L  per  cent  per  annum  from 
the  date  of  such  advances  and  supplies  respectively. 
The  usual  directions  were  given  for  taking  the  accountSi 
&a,  with  liberty  to  state  special  circumstances;  and  the 
Court  reserved  the  Airther  directions,  and  the  costs  of 
the  suit 
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The  Taff  Vale  Railway  Company  appealed  from  this 
decree  to  the  House  of  Lords^  and  their  Lordships  af- 
firmed the  decree  (a). 

The  amount  in  dispute  between  the  Plaintiff  and  the 
Company  was  very  large.  The  contract  price  of  the 
specified  works  was  7895i  I65.  The  Company  had  paid 
92072. 12«.  6d,  and  insisted  that  nothing  more  was  due; 
and  the  Plaintiff  claimed  a  further  sum  of  7300^  and 
upwards.  The  works  which  became  the  subject  of  dis- 
cussion before  the  Master,  and  with  regard  to  which  the 
several  questions  between  the  parties  arose,  may  be  ar- 
ranged in  five  classes :  1st,  The  specified  works  performed 
by  the  Plaintiff,  for  the  gross  sum  of  7396 1  16a  2ndly, 
Works  alleged  by  the  Company  to  be  part  of  such  speci- 
fied works,  but  charged  by  the  Plaintiff  as  extra  works. 
These  works  formed  the  larger  part  of  the  subject  in 
dispute  before  the  Master;  and  it  was  against  the  Mas- 
ter%  finding,  with  reference  to  the  character  of  these 
works,  whether  specified  or  extra,  that  the  greater  part 
of  the  exceptions  to  the  Master's  report  were  ultimately 
directed.  Srdly,  Extra  works  done  in  pursuance  of  the 
contract  These,  (or  such  of  them  as  were  undisputed,) 
may  be  taken  as  represented  by  the  sum  which  the 
Company  had  paid  the  Plaintiff  beyond  the  73962.  ISs, 
4thly,  Extra  works  done  by  the  Plaintiff  with  the  pri- 
vity of,  and  adopted  by  the  Company,  but  not  executed 
with  the  formalities  reqtdred  by  the  terms  of  the  con- 
tract The  sum  of  171  Oil  14s.  6A  was  determined  by 
the  Master  to  be  the  price  of  this  portion  of  the  works, 
if  they  had  been  done  "  under  and  by  virtue  of"  the 
contract  6thly,  Extra  works  executed  by  the  Plain- 
tiff, with  the  privity  of  the  Company,  but  which  works 


(a)  See  the  report  of  the  case,  and  their  Lordflhips*  judgment  on 
appeal,  13  C.  d?  F.  111. 
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vere  excladed  from  the  contract  The  ballasting  and  i848. 
laying  the  permanent  rails,  for  which  the  Plaintiff  niio* 
claimed  124Si  18&,  fell  under  this  head.  Taw  Vali 

IUilwatOo. 
The  Master^  by  his  report,  found  that  certain  works 
were  done  and  performed  by  the  Plaintiff  for  the  Com* 
pany,  upon  the  line  mentioned  in  and  forming  the  sub- 
ject of  the  Contract  No.  10,  other  than  and  besides  the 
said  works,  for  which  the  sum  of  73951. 15s.  was  to  be 
paid;  and,  in  the  schedule  to  his  report,  he  set  forth  the 
particulars  of  all  such  works,  and  the  sums  which  he 
had  considered  proper  to  be  allowed  for  the  same  works, 
if  they  had  been  done  under  and  by  virtue  of  the  con- 
tract, amounting  in  the  whole  to  the  sum  of  l710I.14«.6<i. 
And  the  report  then  proceeded  thus: — **  And  I  find,  that 
by  the  terms  of  the  Contract  No.  10,  written  orders  were 
required  to  be  given  by  the  Company,  or  their  engineers 
or  agents,  for  all  extra  works  to  be  done  by  the  Plain- 
tiff, whereas  no  written  orders  were  given  for  the  said 
extra  works,  or  for  any  part  thereof;  and  I  find,  that  by 
the  custCMn  of  the  said  Railway  Company  sudi  written 
orders  were  not  usually  given,  although  required  by  the 
contracts;  and  I  find  that  all  the  works  which  were 
done  by  the  Plaintiff  for  the  Company,  as  well  the 
specified  works  as  also  such  other  works  as  aforesaid, 
were  done  with  the  privity  and  knowledge  of  the  Com- 
pany and  their  engineers;  but,  under  the  circumstances 
aforesaid,  I  am  of  (pinion  that  the  work  so  done  by  the 
Plaintiff  for  the  Ccnnpany,  other  than  the  said  specified 
works,  cannot  be  considered  as  having  been  done  under 
and  by  virtue  of  the  Contract  No.  10;  and  therefore,  I 
have  not  allowed  the  said  sum  of  1710L  lis.  6<i,  nor 
any  other  sum  for  the  same.  And  I  find,  that  all  the 
said  works,  as  well  specified  as  other  works,  were  com« 
pleted  in  the  month  of  January,  1841.""  The  Master, 
by  his  report,  also  found  that  the  Plaintiff  had  per- 
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formed  certain  ballasting,  and  had  laid  the  permanent 
rails  on  the  said  portion  of  the  line  of  railway  which 
formed  Contract  No.  10,  for  which  he  had  charged 
12432.  18a;  and  that  such  work  was  performed  by  the 
Plaintiff  for  the  Company,  with  the  privity  of  the  Com- 
pany and  their  engineers,  and  that  the  price  charged 
for  the  same  had  been  admitted  before  him  to  be  fair 
and  reasonable;  but,  inasmuch  as  the  ballasting  and 
laying  the  permanent  rails  were  expressly  excepted  by 
the  terms  of  the  Contract  No.  10,  he  had  disallowed 
the  same.  The  Master  also  found,  that  the  Plaintiff 
had  claimed  several  other  sums  for  works  alleged  by 
him  to  be  extra  works  done  by  him  for  the  said  Com- 
pany, which  he  had  disallowed,  being  of  opinion  that 
the  same  were  within  the  terms  of  the  said  Contract 
Na  10,  and  could  not  be  considered  as  extra  works. 


The  Plaintiff  took  several  exceptions  to  this  report 
The  first  exception  related  to  the  1710^  14^.  6d,,  which 
the  Master  had  found  to  be  the  price  of  the  extra  works 
performed,  but  which  he  had  disallowed,  as  having  been 
for  works  done,  not  under  the  contract  This  was  the 
only  exception  which  was  argued, — ^the  other  excep- 
tions standing  over,  by  consent  of  both  parties,  inas- 
much as  the  success  of  the  Plaintiff,  on  the  remaining 
exceptions,  would  be  of  no  avail  if  the  principle  of  the 
first  exception  should  be  decided  against  him;  and  his 
failure  with  respect  to  the  latter  exceptions  would,  in 
the  same  event,  be  of  no  importance  to  the  Company. 


Arffumetn.  The  SoUdtor-Generai,  Mr.  Woody  and  Mr.  Stintony  in 
support  of  the  exceptions,  argued  that  the  finding  of 
the  Master,  whereby  he  had  in  effect  disallowed  all  the 
charges  for  extra  works,  was  in  substance  a  reversal  of 
the  decree  of  the  Vice-Chanedlor  and  the  House  of 
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Lords,  which,  by  directing  an  account  of  extra  work%        i84d. 
had  assumed  that  such  works  had  been  done,    ^here       kixoh" 
was,  in  truth,  no  question  that  they  had  been  done ;  the  ^• 

only  question  was,  whether  by  omitting  the  formality  Bau.wat  Co. 
of  requiring  the  written  orders  for  the  execution  of  Argimittni. 
such  works,  the  Plaintiff  had  lost  the  entire  benefit  of 
his  contract,  and  not  only  the  benefit  of  his  contract, 
but  even  a  fair  remuneration  for  the  work  which  he 
had  done.  The  engineers  of  the  Company,  by  whose 
parol  directions,  and  under  whose  authority  the  work 
had  been  done,  were  the  agents  of  the  Company  ap- 
pointed and  intrusted  in  that  business,  and  the  Com- 
pany were  bound  by  their  acts  in  respect  of  the  works 
done.  The  engineers  of  the  Company  had  not  only  di- 
rected the  extra  works  to  be  done,  but  had  afterwards 
adopted  them,  and  signed  certificates  of  their  perform- 
ance. The  Company  had  not  repudiated  the  works,  but 
had,  on  the  contrary,  accepted  them.  This  was  equi- 
valent to  an  original  and  formal  authority.  The  maxim 
omnia  ratihabitio  retrotrahitur  et  mandato  asqaiparaiur 
applied:  Maclean  t.  Dwnn{d).  If  the  Company  had  in- 
tended to  deny  that  any  extra  works  had  been  done,  in 
conformity  with  the  contract,  that  defence  should  have 
been  raised  upon  the  pleadings,  and  the  question  which 
was  now  argued  would  have  been  determined  at  the 
hearing  of  the  cause. 

Mr.  BxiU  and  Mr.  W.  if.  James,  for  the  Company, 
contended  that  there  had  been  no  adoption  of  works 
by  the  Company,  other  than  specified  works,  or  the 
works  for  which  the  Plaintiff  had  been  paid.  The  cer- 
tificates of  the  engineers  were  given  for  the  quantities 
of  work  done,  without  reference  to  the  fact,  whether  it 
was  specified  or  extra  work ;  but  even  if  the  certificates 
distinguished  the  works  as  extra,  that  did  not  bring 

(a)  4  Bing.  722. 


142 


1848. 

NnoM 

Taff  Tali 
Railway  Co, 


CASB8  IN  CHANOB&T. 

them  necessarily  within  the  contract  The  Company 
bound  themselves  to  pay  for  works  which  their  engineer 
ordered  to  be  done,  not  for  what  he  might  say  he  had 
ordered.  A  surety  might  bind  himself  to  pay  for  goods 
which  the  principal  should  buy,  but  that  would  not 
make  him  liable  for  everything  which  the  principal 
might  afterwards  say  he  had  bought  It  was  impossible 
to  say  that,  under  the  contract,  the  Plaintiff  was  enti- 
tled to  be  paid  for  the  works  referred  to  in  this  ex- 
ception* They  cited  Kirk  v.  The  Guardians  of  the  Poor 
of  the  Brondey*  Union  (a). 


1849. 
nth  Jan. 

Judgment. 


Vice-Chakcbllor  : — 

By  a  deed,  of  the  6th  of  April,  1838,  made  between 
the  Taff  Vale  Railway  Company  of  the  first  part,  and 
the  Plaintiff,  William  Nixan,  of  the  second  part,  the 
Plaintiff  contracted  to  do  certain  works  connected  with 
the  railway  for  the  Company,  upon  terms  mentioned 
in  the  agreement  The  works  thus  agreed  to  be  done, 
may,  for  the  present  purpose,  be  conveniently  divided 
into  two  heads.  First,  certain  works,  particularly  de- 
scribed in  a  specification  annexed  to  the  deed,  and 
which  portion  of  the  works  I  shall  hereafter  call  the 
specified  works;  and,  secondly,  extra  works,  under 
which  head  I  mean  to  include  works  described  as  extra 
works  in  the  specification;  as  also  any  alterations,  addi- 
tions, or  omissions,  to  or  in  the  specified  works  or  ex- 
tra works.  By  the  terms  of  the  deed  the  Plaintiff  was 
to  be  paid  7395Z.  15&,  subject  to  increase  or  diminution 
in  case  of  any  alterations,  additions,  or  omission  there- 
in, in  manner  pointed  out  by  the  deed,  and  was  to  be 
paid  for  the  extra  works  after  a  rate  pointed  out  by  the 


(a)  2  Ph.  640. 
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deed    In  the  deed  is  contained  a  clause  relating  to  the        1849* 
extra  works  in  the  words  following: —  Nixoh 

V. 

Taww  Vali 
"Provided  always,  and  it  is  hereby  declared  and   RAawAiCa 

agreed  by  and  between  the  said  parties,  that  all  such  /m^I^. 
works  as  in  the  said  specification  are  described  or  re- 
ferred to  as  extra  works,  which  the  said  Company  or 
their  principal  engineer,  or  assistant  resident  engineer 
for  the  time  being,  shall,  by  any  writing  under  their  or 
his  hand,  require  to  be  made  and  executed,  shall  be  and 
the  same  are  deemed  and  considered  as  included  in  the 
covenants  and  agreements  hereinbefore  expressed  and 
contuned  on  the  part  of  the  said  William  Nixon,  and 
that  such  extra  works  shall  be  paid  for  by  the  said 
Company,  at  the  time,  after  the  rate,  and  in  the  man- 
ner hereinafter  mentioned;  and  that,  if  the  said  Com- 
pany shall  think  proper,  at  any  time  or  times,  to  make 
any  alterations,  additions,  or  omissions  to  or  in  the  said 
several  works,  including  such  extra  works  as  aforesaid, 
or  any  of  them,  whether  in  respect  of  the  form,  charac- 
ter, dimensions,  or  mode  of  executing  the  same,  or  in  any 
other  respects,  they,  the  said  Company,  shall  be  at  liber- 
ty to  do  so,  upon  giving  to  the  said  William  Nixon^  or 
to  his  foreman,  to  be  appointed  as  hereinbefore  men- 
tioned, written  instructions  for  such  alterations^  addi- 
tions, or  omissions,  signed  by  two  of  the  directors  of  the 
said  Company,  or  by  their  principal  or  assistant-resi- 
dent engineer  for  the  time  being;  but  the  said  WilUam 
Nixon  shall  not  be  considered  as  having  authority  for 
any  alteration,  addition,  or  omission,  nor  as  entitled  to 
make  any  claim  for  the  value  or  in  respect  of  such  alter- 
ation or  addition,  without  such  written  instructions 
signed  as  aforesaid,  although  such  alteration  or  addition 
may  have  been  actually  executed  by  the  said  William 
Nixon"  The  due  execution  of  the  works  was  to  be 
certified  by  the  principal  engineer  of  the  Company  be- 
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fore  the  Plaintiff  was  to  be  entitled  to  claim  payment 
for  his  worka  The  contract  embodied  in  this  suit  is 
called  Contract  No.  10. 

The  Plaintiff  afterwards  filed  his  bill  against  the  Taff 
Vale  Railway  Company,  and  other  defendants,  stating, 
amongst  other  things,  that,  after  the  execution  of  the 
deed,  in  1838,  the  Plaintiff  commenced  the  works 
thereby  agreed  to  be  done,  and  finally  completed  all 
the  specified  works  and  the  extra  works  which  he  was 
required  to  do.  And  that  the  specified  works  amount- 
ed to  7395^  155.,  and  the  extra  works  to  9I332L  2&  Id; 
and  that  payments  on  account  of  the  specified  and  ex- 
tra works,  to  the  amount  of  9207^  12&  6d,  had  been 
made  by  the  Defendants,  leaving  a  balance  due  from 
them  to  the  Plaintiff;  and  the  bill  sought  to  have  an 
account  taken  of  what  was  due  from  the  Company  in 
respect  of  the  Plaintiff's  work.  Part  of  the  prayer  is 
in  the  following  words: — "but,  if  it  shall  appear  that 
the  said  contract  has  not  been  duly  performed,  or  that 
the  said  sums  of  7395Z.  Ioa  and  9133^.  2^.  Id  were  not 
due  on  the  contract,  then  that  an  account  may  be  taken 
of  the  works  done  under  the  said  contract  by  the  said 
Plaintiff,  or  on  his  behalf,  pursuant  thereto,  and  such 
other  accounts  taken  and  balances  struck  under  the 
said  contract'' 


By  the  bill  and  proceedings  in  the  cause,  it  appears 
that  the  Plaintiff,  with  the  priyity  of  the  Company,  had 
assigned  the  benefit  of  the  deed  of  April,  1838,  to  one 
David  Stormy  by  way  of  mortgage ;  and  that  Storm  had 
afterwards  become  bankrupt,  and  that  his  assignees  in 
bankruptcy  were  parties  to  the  bill;  and  one  point  in 
the  cause  was  as  to  the  rights  of  the  assignees  of  Storm; 
but,  for  the  present  purpose,  that  point  in  the  cause 
may  be  wholly  eiccluded  from  consideration,  and  the 
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case  may  be  considered  as  if  David  Storm  had  not  in-        1549. 
tervened,  and  as  if  this  had  been  a  bill  of  the  Plaintiff     ^^^^ 

against  the  Taff  Yale.  Railway  Company  for  payment  ^     ^' 

to  the  Plsdntiff  of  what  was  due  to  him  under  the  deed  Railway  Co. 

of  April,  1848:  that  is,  as  a  bill  in  equity,  to  enforce  a  jndgmmt, 
purely  legal  demand. 

The  Defendants  answered  the  bill,  in  which  they  ap- 
pear generally  to  have  made  no  substantive  defence, 
except  as  to  the  amount  of  what  was  due  under  the 
deed  of  April  1888.  The  cause  was  afterwards  heard  by 
the  Vtce-ohanceUor  of  England,  and  a  decree  or  decretal 
order  was  made,  dated  the  15th  of  November,  1845. 

[His  Honor  stated  the  terms  of  tlie  decree]  :-^ 

This  decree,  as  between  the  Defendants  and  the 
Plaintiff,  was  (as  I  understand)  objected  to,  upon  the 
ground,  that  the  Plaintiff's  demand  did  not  constitute  a 
case  for  an  account  in  this  Court  And  the  Company 
appealed  to  the  House  of  Lords,  where  the  decree  of 
the  Vtce-OhanceUor  was  affirmed  upon  the  express 
ground,  that  the  case  was  the  proper  subject  of  an  ac- 
count in  equity  (a).  The  case  of  Kirk  v.  The  Guardians 
of  ike  Poor  of  the  Bromley  Union  (b)  appears  scarcely  to 
recognise  the  same  principle. 

The  Master  has  made  his  separate  report,  which  is 
in  a  very  special  form.  He  finds,  that  the  fencing  men- 
tioned in  the  decree  was  not  defective  or  incomplete  in 
respect  of  the  2771  yards  or  any  part  of  it,  but  that  the 
whole  of  such  fencing  was  completed  by  the  Plaintiff. 

I  may  usefully  pause  here  for  the  purpose  of  observ- 
ing, that  this  finding  clears  the  case  of  all  question  as 

(a)  13  a  &  Fin.  111.  (J)  2  Ph.  640. 

VOL.  VII.  L  n.  w. 
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1849.  to  the  specified  works,  and  narrows  the  question  be* 

^^JJ^[^  tween  the  Plaintiff  and  Defendant  to  what,  if  anything, 

„    *•  is  due  from  the  Company  to  the  Plaintiff  for  extra 

Bailwat  Oo.  works  done  and  performed  by  the  Plaintiff  for  the  Com* 

j^dgnmi*  P^^Jy  uuder  and  by  virtue  of  the  Contract  No.  10. 

The  substance  of  the  Master's  report  is,  that  the  Plain- 
tiff has  done  extra  works  with  the  privity  and  know- 
ledge of  the  Company  and  their  engineers;  and  that  the 
same  would  be  recoverable  under  Contract  No.  10,  if 
written  orders  had  been  given  for  the  same  by  the 
principal  engineers  of  the  Company,  before  they  were 
executed;  but  that  the  Plaintiff  is  precluded  from  re- 
covering the  same,  by  reason  that  the  Contract  No.  10 
requires  that  such  written  order  should  have  been  given 
before  the  works  were  done  by  the  Plaintiff.  The  De- 
fendants, the  Company,  are  satisfied  with  this  report; 
at  least,  they  have  taken  no  exceptions  to  it  The 
Plaintiff,  however,  has  filed  eighteen  exceptions,  the 
first  of  which  raises  the  question,  whether  the  Master 
is  right  in  the  principle  upon  which  his  report  has  pro- 
ceeded; and,  as  my  adoption  or  rejection  of  that  prin- 
ciple would  or  might  dispose  of  other  exceptions,  the 
argument  of  counsel  upon  the  exceptions  was  confined 
to  that  question. 

The  view  which  the  Master  took  of  the  case  was  this: 
that  he  was  to  ascertain  what  the  Plaintiff  was  entitled 
to  under  the  covenants  in  the  deed  of  April  1838, — ^that 
he  was,  in  fact,  to  try  an  action  of  covenant,  the  damages 
of  which  were  to  be  measured  by  the  stipulations  in  the 
Contract  No.  10.  In  this  principle,  as  the  basis  of  his 
report,  it  is  with  regret  that  I  feel  myself  compelled  to 
agree  with  the  Master.  Nothing  has  drawn  this  case 
into  equity  but  the  better  remedy  which,  in  a  case  of 
account,  this  Court  affords  for  a  legal  demand;  but  it  is 
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still  the  legftl  demand,  and  that  alonOy  which  the  Court 
is  to  aseertain  hj  an  acoonnt  of  what  is  due  under  and 
by  virtue  of  the  Contract  Na  10,  The  words  of  the  de* 
cree  must,  in  such  circumstances^  mean  what  is  due  at 
law,  under  Contract  No.  1 0.  The  pleadings,  which  I  have 
read,  make  no  other  case,  and  the  words  already  quoted 
from  the  prayer  of  the  bill,  namely,  ^Hhat  an  account 
may  be  taken  of  the  works  done  under  the  said  contract 
by  the  Plaintiff,  or  on  his  behalf,  pursuant  thereto,'"  fol- 
low the  same  course.  In  a  note  of  the  Vfoe-Chanodlor's 
judgment^  which  is  printed  in  the  Appendix  to  the  Be* 
spondent's  case  before  the  House  of  Lords,  his  Honor  put 
the  Plaintiff's  right  to  a  decree  entirely  on  the  account 
He  says,  ^'I  do  not  see  it  is  possible  to  resist  the  ao< 
count;'"  and  upon  that  view  of  the  case,  the  counsel  on 
both  sides  appeared  to  consider  that  the  only  decree  to 
be  taken,  was  a  decree  for  an  account  according  to  the 
prayer  of  the  bill  I  mention  this  in  order  to  shew,  that, 
in  the  construction  which  the  Master  has  put  on  the  de- 
cree^ he  is  consistent  with  the  scope  and  prayer  of  the 
bill,  and  with  the  understanding  of  the  Court  and 
counsel  at  the  time  the  decree  was  made. 


1849. 
NaoK 

V, 

Taff  Vam 
Railway  Ck>. 


It  was  said,  however,  that  the  Master  is  wrong  in  the 
construction  he  has  put  upon  Contract  No,  10.  This 
depends  upon  the  clause  of  the  Contract  No.  10,  which 
I  have  quoted.  That  clause  is  certainly  somewhat  in- 
accurate in  language;  but  I  shall,  for  the  present,  as* 
sume  that  the  Majster  has  correctiy  understood  it  and 
the  decree;  and  that  throughout  the  contract,  where 
provision  is  made  for  payment  of  extra  works,  it  must 
be  understood  as  meaning  extra  works  required  in  writ* 
ing.  I  thought,  at  one  time,  that  the  provision  requir- 
ing the  previous  writing  might  be  read  as  a  provision 
for  the  protection  and  benefit  of  the  Plaintiff  alone;  in 
which  case  it  might  have  been  argued  that  he  was  at 

l2 
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r. 

Taff  Vam 
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liberty  to  waive  a  clause  in  the  contract,  made  for  his 
own  benefit  only.  But  that  construction  of  the  contract 
cannot,  I  think,  be  maintained. 

It  was  further  argued,  that,  as  the  Plaintiff  had  ob- 
tained the  certificates  of  the  principal  engineer  of  the 
Company,  that  the  works  were  properly  done,  according 
to  the  contract,  those  certificates  superseded  the  ne- 
cessity of  proving  the  precedent  authority  in  writing; 
but  that  position,  I  shall  also  for  the  present  assume, 
cannot  be  maintained.  The  principal  engineer  was  the 
agent  of  the  Company  for  the  purpose  of  determining 
what  extra  works  should  be  done,  and  also  for  deter- 
mining whether  they  were  properly  done;  but  not  for 
the  purpose  of  dispensing  with  a  provision  in  the  deed, 
which  might  be  of  vital  importance  to  the  interests  of 
the  Company. 

The  last  argument  I  shall  notice  is,  that  the  Plaintiff 
contended,  that,  as  the  point  taken  before  the  Master 
was  not  taken  upon  the  pleadings,  it  was  too  late  to 
take  it  in  the  Master's  office.  I  wish  I  could  agree  with 
that  argument ;  but  I  think  the  decree  has  clearly  left 
open  every  legal  defence  of  which  the  Company  might 
have  availed  themselves  in  an  action  on  the  covenant 
I  greatly  regret  this  conclusion,  because  it  is  manifest 
that  the  Plaintiff  is  placed  in  his  present  difficulty  by  a 
mere  oversight;  for  if,  instead  of  confining  his  demand 
to  his  rights  under  the  contract,  he  had  proceeded  (as 
it  were)  in  assumpsit,  I  cannot  but  think  that  he  would 
at  law  have  been  entitled  to  recover  for  the  work  of 
which  the  Company  have  taken,  and  had  and  now  have, 
the  benefit;  and  that,  in  the  circumstances  of  this  case, 
the  measure  of  damages  to  which  he  would  have  been 
entitled  would  have  been  the  same  as  under  the  con- 
tract, if  the  precedent  authority  in  writing  had  been 
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obtained;  and  that  the  mere  remedy  of  this  Court  would  1849. 

have  been  open  to  him,  as  in  the  case  of  his  suing  under  nixon 

the  contract    His  diflBculty  is  merely  technical ;  it  arises  «'• 

from  the  decree  giving  him  his  rights  under  the  cove-  Railwat  Co. 

nant  only.  Judffment 

In  what  I  have  said  I  have  abstained  from  giving  any 
opinion  on  the  construction  of  the  contract  From  what 
I  have  been  informed  of  the  course  taken  at  law  in  these 
cases,  it  is  this: — ^If,  in  an  action  by  a  contractor,  it  ap- 
pears that  the  Company  have  the  benefit  of  the  work 
done  with  their  knowledge,  the  Court  of  law  does  not 
allow  the  Company  to  take  the  benefit  of  that  work  with- 
out paying  for  it,  although  in  covenant  the  contractor 
cannot  recover.  If  the  Plaintiff  should  desire  to  have  an 
opportunity  of  tiying  the  question  upon  the  construction 
of  the  contract,  I  will  certainly  give  it  him.  The  diffi- 
culty which  has  deterred  me  in  taking  that  course,  un- 
less the  Plaintiff  shall  ask  it,  is  this: — ^He  has  sued  in 
covenant  If  he  can  sue  in  covenant  he  is  in  time;  but 
if  not,  he  may  have  a  difficulty  on  the  Statute  of  Li- 
mitations. In  the  case  of  Knight  v.  Marquis  of  Wa- 
ter/ord(a),  where  the  remedy  was  barred,  or  supposed 
to  be  barred,  by  the  statute,  by  reason  of  the  time  that 
elapsed  during  the  proceedings  in  equity,  the  parties 
applied  to  the  House  of  Lords  to  make  an  order,  whicli 
should  prevent  the  statute  from  barring  them,  and  the 
House  of  Lords  refused  to  do  it  The  Plaintiff,  there- 
fore, can  have  no  relief  on  account  of  the  time  which 
has  passed  while  these  proceedings  have  been  going  on. 


The  exceptions  were  ordered  to  stand  over,  with  li-     isth  Jan. 
berty  to  the  Plaintiff  to  bring  such  action  as  he  might 
be  advised. 

(a)  11  a  &  Fin.  653. 
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^^im!''  WINTHROP  v.  MURRAY. 

4£A  August.    \fr 
Where  the       IVlR  OLASSE,  for  the  Defendant  Murray y  mored  to 

^^l»red  for'   dismiss  the  bill  for  want  of  prosecution. 

two  Defend- 
uitf,  one  of 

whom  had,  and      Mr.  Eldertof^  for  the  Plaintiff,  oppoied  the  motion. 

the  other  had  '^'^ 

not,  filed  his 

Tt^e^X^  I*  appeared,  or  was  admitted,  that  although  the  an- 
mJh^V^'  Bwer  of  the  Defendant  Murray  had  been  put  in  wo 
move  to  dis-  long  before,  that,  with  reference  to  time  alone,  he  was 
for  want  of  entitled  to  make  the  present  motion,  jet  the  answer 
th^  Court  ?;.  of  another  Defendant  had  been  filed  so  recently,  that 
fused  such  a     the  time  for  obtaininir  the  common  order  to  amend 

motion  by  the  ° 

former  De-       (Order  LX  VI,  May,  1 845)  had  not  expired ;  and  it  waa 

c^ta.  '  ^^      admitted,  also,  that  the  two  Defendants  appeared  by 

the  same  solicitor,  who  could  not,  therefore,  have  been 

ignorant  of  the  state  of  the  cause.    (See  Order  CXYIII, 

of  May,  1845.) 

The  VxcB-CHiLKCEixoR,  on  the  latter  ground,  refused 
the  motion,  with  costa 


\vhcreaPiain.  The  Defeuda&t  Mwrray  had  answered  the  original 

^^a^o^etof  feill  in  February,  1848.    In  April,  1848,  the  Plaintiff 

^rad  Wsbiu  ^^*^°®^  ^n  ^^®r  of  course  to  amend  his  bill,  and  the 

after  one  or  '  Defendant  Murray  answered  the  amended  bill  on  the 


more  answers 


has  been  filed,  10th  of  June,  1848.  Other  Defendants  filed  their  re- 
no  fortherOT^-  sp^ctive  answers  in  the  months  of  August,  October,  and 
tolii^nr^     November  following.    One  Defendant  had  not  yet  an- 

thouffh  he  has 

called  for  and  obiuned  an  answer  to  the  amended  bill  firom  the  Defe&daatfl  (ft  Defend- 
ant, who  had  answered  the  original  bill,  and  although  other  Defendants  may  not  haye 
answered  the  original  bill. 

If  the  right  of  the  FUuntifF  to  an  order  of  oourM  to  amend  be  barred  aa  against  one  De- 
fendant, it  is  barred  against  all. 
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mrered,  and  one  was  out  of  the  jurisdiction.    In  this        1848. 
state  of  the  cansSi  the  Plaintiff  applied  for  a  second     ^f^j^j^ 
order  of  course  to  amend  his  billy  which  the  Registrar 
did  not  consider  him  entitled  to^  and  declined  to  draw 
up. 


9, 
IfUBBAT. 


Mr.  Elderton  moyed,  ea  parley  for  a  direction  to  the 
B^strar  to  draw  up  the  order,  giving  the  Plaintiff 
leave  to  amend  He  referred  to  Daiton  v,  Hayter(a\ 
and  submitted,  that  the  construction  in  the  latter  case, 
of  the  38rd  clause  of  Order  ZVI  of  Haj,  1845,  had 
not  been  disturbed  by  the  decision  of  the  Lord  Chartr 
cdhr,  in  Arnold  r.  Arnold  (b).  He  distinguished  this 
case  from  that  of  Dtmcombe  r.  Lewis  (c)^  by  the  cir- 
cumstance, that,  after  the  Order  of  April,  1848,  had 
been  obtained,  and  the  bill  amended,  requiring  a  fur- 
ther answer  from  Murray,  the  bill  should  be  con- 
sidered as  in  substance  a  new  bill  ap^inst  him :  Whar- 
ton V.  Swamt  (d).  In  Dv/ncombe  v.  Lewis,  the  Defendant, 
who  objected  to  the  second  order,  had  not  been  re*^ 
quired  to  answer  the  amended  bill 


12th  Dee. 
Argvmenit 


Vicb-Chaitcellob  : —  2fiM  l>ee% 

I  think  the  Plaintiff  is  not  entitled  to  an  order  to     Jrudufmem. 
amend  his  bill  as  of  course. 

The  first  question  is,  whether  the  Plaintiff  is  so  en- 
titled against  the  Defendant  Murray.  If  not  so  entitled 
against  him,  there  is  an  end  of  the  question;  for  an 
amendment  is  an  amendment  against  all;  and  if  the 
Plaintiff  be  barred  as  against  one,  he  is  thereby  barred 
against  all< 


(a)  7  Beav.  586,  689. 

{h)  1  Ph.  eo6i 


{c)  10  Beav.  273. 
{d)  9  My.  dp  K^  362i 
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The  case  of  Duncombe  v.  Lewis  (a),  in  principle  de- 
cides the  case.  I  consider,  that  if  there  had  been  any 
doubt  upon  the  point  before,  that  case  puts  an  end  to 
it  In  order  to  avoid  the  effect  of  that  decision,  the 
Plaintiff  insists  that  the  bill,  as  amended  under  the 
first  order  of  course,  of  the  20th  April,  184f8,  is  to  be 
considered  as  a  new  bill, — ^that  is,  an  original  bill;  and 
that  he  starts  from  that  point  with  the  same  right  to 
one  order  of  course  to  amend  his  amended  bill,  as  he 
would  have  had  upon  an  original  bill;  and  in  support 
of  this  argument,  Wharton  v.  Stvann  (6)  was  referred  to. 
That  case  was  decided  upon  the  orders  of  1831,  and  not 
upon  the  orders  of  1845.  Whatever  might  be  thought 
of  that  case  originally,  it  does  not  now  apply,  having 
been  superseded  by  the  latter  orders. 


If  the  Plaintiff's  argument  were  admitted,  the  power 
of  a  Plaintiff  to  amend  his  bill  by  orders  of  course 
would  be  unlimited,  which  it  has  been  the  object  of  the 
modern  Orders  to  prevent. 


Not  only  is  there  the  authority  of  Duncombe  v.  Lewis, 
but  upon  reference  to  the  66th  Order,  of  May,  1845, 
it  will  be  seen  that  it  expressly  provides  that '' no /ur- 
ther  order  of  course  for  leave  to  amend  a  bill  is  to  be 
granted  alFter  an  answer  has  been  filed,"  unless  as  in 
the  Order  LXV. 


1849.  — __^-«.« 

4th  Aug. 
iiAofsevemi       Tho  SoUdtor-Generol  and  Mr.  Hetherington  moved, 

ing  incurred  ^^  behalf  of  Wychs,  one  of  the  Plaintiffs  in  this  suit, 
in  authonmng   that  Mr.  EldertoUy  the  solicitor  for  the  Plaintiffs  in  the 

a  suit  to  be  m-  ' 

fitituted,  and 

after  ita  institution  instnxcting  the  eolicitor  for  the  PUintiflii  not  to  take  any  further  pro- 
ceedings in  the  cause,  is  not^  upon  further  proceedings  being  ti^en^  entitled  to  an  order 
that  the  solicitor  shall  indemnify  him  in  respect  of  the  subsequent  costs  of  the  suit. 


(a)  10  Beav.  273. 


(b)  2  My.  ^  K.  362. 
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cause,  might  be  ordered  to  indemnify  Wyche  in  respect 
of  such  costs  as  had  been  incurred  in  the  suit  since  the 
13th  of  March,  1848,  and  for  the  costs  which  might 
hereafter  be  incurred.  The  application  was  made  on 
the  ground,  that,  although  Mr.  Wyche  had  originally 
consented  to  be  named  as  the  Plaintiff  in  the  cause,  he 
had,  on  the  13th  of  March,  1848,  requested  that  no  fur- 
ther proceedings  should  be  taken,  and  other  proceedings 
had  since  been  had.  They  referred  to  Dwndaa  v.  Du- 
tens  (a)  and  Tarhick  v.  Woodcock  (6).  If  the  solicitor 
were  instructed  to  proceed  by  any  other  Plaintiff,  he 
might  apply  to  strike  out  the  name  of  the  dissenting 
Plaintiff,  and  make  him  a  Defendant  if  he  were  a  ne- 
cessary party,  either  by  amendment  or  supplemental 
bill:  Langdale  v.  Langddeic). 


1849. 


ArffymeM. 


[The  Vicb-Chancbllor. — ^That  ease  has  not  been  fol- 
lowed. I  remember  it  was  cited  in  Holhirk  v.  HoU 
kirk{d)y  before  ^ixJohn  Leach,  who,  nevertheless,  held, 
that  a  Plaintiff  cannot  be  permitted  to  withdraw,  if,  by 
so  doing,  the  remaining  Plaintiffs  are  injured.  How 
does  it  appear  in  this  case  that  the  solicitor  has  the 
power  of  removing  the  name  of  this  Plaintiff  from  the 
record,  or  to  stay  the  proceedings?] 

The  Court  allows  an  infant,  on  coming  of  age,  to  re- 
pudiate a  suit  commenced  in  his  name;  and  if  he  does 
so,  the  Court  finds  means  to  relieve  him  from  the  suit 
without  injury  to  the  other  parties.  The  same,  or  a  si- 
milar course,  might  be  taken  where  one  of  several  Plain- 
tiffs, admitting  his  liability  to  costs  up  to  a  certain  pe- 
riod, is  desirous  of  being  relieved  from  future  respon- 
sibility. 


(a)  2Cox,240$  1  Yes. jun.  200; 
lJ.A?W.459,n. 
{h)  6  Beav.  581» 


(c)  13  Ves.  167. 

(d)  4  Madd.  50. 


Ui 


1849. 
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Mr.  Bacon,  Mr.  Elderton,  and  Mr.  W.  W.  Cooper,  ap- 
peared for  the  solicitor  and  parties  in  the  cause.  Bttti 
without  hearing  them, 


Judgment        The  Vioh-Chakcmxob  refused  the  motion,  with  costs. 


1848. 
Dec,  &h. 

In  a  suit  by  ces- 
tui que  trusts 
against  the 
trustees  of  a 
settlement  for 
an  account, 
and  execution 
of  the  trust,  the 
suggestion  by 
the  Defendant, 
of  a  doubt  whe- 
ther some  part 
of  the  property 
of  which  they 
have  possessed 
themselves  as 
trustees,  may 
not  belong  to 
the  estate  of 
the  settlor, 
does  not  ren- 
der the  repre- 
sentatiye  of 
the  settlor  a 
necessary 
party. 


GAUNT  V,  JOHNSON. 

i\.N  objection,  at  the  hearing  of  the  cause,  that  the 
personal  representative  of  the  author  of  the  settlement, 
the  trusts  of  which  it  was  the  object  of  the  bill  to 
enforce,  was  a  necessary  party  to  the  suit,  and  that  it 
was  not  a  case  in  which  such  personal  representative 
was  properly  made  a  party  by  being  served  with  a  copy 
of  the  bill 

By  the  trust  deeds,  which  were  dated  in  December, 
1834,  J.  R.  OaurU  conveyed  and  assigned  to  trustees, 
certain  estates  vested  in  him  by  way  of  mortgage,  and 
also  certain  leasehold  premises,  and  monies  owing  to 
him,  the  household  goods  and  furniture  mentioned  in 
the  schedule,  and  the  crops  of  com,  peas,  tares,  grass, 
hay,  seeds,  and  other  articles  then  standing  and  grow- 
ing, or  being  upon  the  farms  occupied  by  him,  upon 
trust  to  get  in  the  said  monies,  and  at  their  discretion 
to  sell  the  said  estates  and  other  property,  and  invest 
the  proceeds,  and  pay  the  dividends  to  the  PlaintifF 
Jane,  for  her  life,  who  was  to  maintain  thereout  the 
other  Plaintiffs,  her  five  children,  and  after  her  decease, 
upon  trust  for  the  said  five  children  as  therein  men- 
tioned. 

The  surviving  trustee  by  his  answer  stated,  that  the 
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ezifltence  of  the  indentures  was  not  made  known  to  the 
trustees  until  October,  1835,  and  that  the  trustees  eze* 
cuted  the  same  at  the  request  of  J,  R,  Ocmnt,  but  that 
J.  R.  Oaunt  retained  the  trust  deeds  in  his  possession 
until  his  death  in  May,  1838;  that  the  property  and 
effects,  except  so  far  as  /.  B.  Oaunt  sold  or  disposed  of 
them  in  his  lifetime,  remained  in  his  possession  until 
his  death;  that,  at  the  death  of  the  said  /.  i2.  Oaunt, 
the  Defendant  and  his  deceased  co-trustee  had  conceived 
themselves  to  be  entitled,  as  such  trustees,  to  the  whole 
of  the  live  and  dead  stock  and  crops  then  being  upon 
the  farm,  lands,  and  premises  in  the  occupation  of  the 
said  settlor,  at  the  time  of  his  death,  although  the  De- 
fendant had  since  been  advised  that  it  was  at  least  very 
doubtful  whether,  under  the  provisions  of  the  said  trust 
deed,  the  said  trustees  were  entitled  to  the  whole  of 
such  stock  and  crops;  and  he  submitted  the  same  to  the 
judgment  of  the  Court;  and  he  also  submitted,  whether 
the  rights  of  the  parties  to  the  said  stock  and  crops, 
and  the  produce  thereof,  could  properly  be  decided  in 
the  absence  of  the  personal  representative  of  J.R. 
Oaunt  The  Defendant  also  submitted  to  the  Court, 
whether  certain  other  sums,  which  had  been  received 
by  them  in  respect  of  debts  owing  to  /.  R.  Oaunt,  at 
his  death,  for  com  which  he  had  sold  shortly  before, 
formed  part  of  the  trust  property. 


1848. 


The  Plaintiffs,  by  amendment,  made  the  personal  re* 
presentative  of  J,  R.  Oaunt  a  party,  serving  him  with 
a  copy  of  the  bill,  under  the  23rd  Order  of  August, 
1841.    At  the  hearing, 


The  Solicitor^Oeneral  and  Mr.  Freeling,  for  the  De- 
fendant, argued  that  the  personal  representative  of  J.  R. 
Oaunt  was  a  necessary  party  to  the  bill,  and  that  he 
was  not  properly  made  a  party  by  service  of  the  copy: 
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BarUey  v.  Lord  Reay(a),  Marke  v.  Locke  (6),  PoweU  v. 
(7acfcereK(c). 


Mr.  Wood  and  Mr.  Southgate,  for  the  bill,  referred  to 
ArguPMtu.     Lloyd  v.  Lloyd  (d),  and  Buncombe  v.  icvy  (e). 


/wiSpfmeiif.  The  Vicb-Chancbllor  said,  that  if  the  settlor,  who 
ought  to  have  delivered  the  deed  to  the  trustees,  and 
enabled  them  to  secure  the  trust  property,  had  kept  the 
deed  of  trust  in  his  possession,  and  mixed  up  the  pro- 
perty which  he  had  made  the  subject  of  the  settlement 
with  his  other  property,  so  that  the  trustees  could  not 
distinguish  it,  the  trustees  might  have  insisted  that  the 
representative  of  the  settlor  was  a  necessary  party,  and 
that  the  account  ought  not  to  be  taken  in  his  absence. 
&o,  if  the  Plaintiffs  by  the  bill  had  claimed  property,  of 
which  the  trustees  had  not  been  able  to  possess  them- 
selves under  the  deed.  Neither  of  these  cases  was  made. 
The  answer  suggested,  that  the  trustees  might  possibly 
have  taken  possession  of  some  other  property,  in  addi- 
tion to  the  trust  property;  but  this  did  not  render  it 
necessary  to  make  the  owner  of  such  other  property  a 
party  to  a  bill  for  the  administration  of  the  trust 


{a)  2  Hare,  306. 

(b)  2  Y.  &  C.  C.  C.  600. 

(c)  4  Hare,  557. 


((/)  1  Y.  A  C.  C,  C.  181. 
(e)  5  Hare,  232. 


1849. 

OM,  lOthy  <b 

l^h  March. 

A  power  oon- 


EARL  GRANVILLE  v.  MOBILE. 

.i\.  BILL  by  the  parties  beneficially  interested  under  a 
Sot^I"  ra!a  settlement  of  real  estate,  on  trust  for  sale  and  other  pur- 
estate  on  trust  poses,  together  with  parties  who  had  been  subsequently 

for  sale,  ena- 
bled one  of  the 

parties,  his  executors,  administrators,  and  assigns,  on  a  vacancy  to  appoint  a  new  trustee. 
The  party  so  empowered  died,  having  by  his  will  named  three  executors,  one  of  whom 
renounced  probate;  and  the  vacancy  m  the  trust  having  occurred,  it  was  held,  that  the 
two  acting  ezecuton  had  power  to  appoint  the  new  trustee. 
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nominated  to  be  new  trustees,  in  the  place  of  deceased 
trustees,  of  the  same  settlement,  for  a  conveyance  of  the 
trust  property  to  the  new  trustees  by  the  Defendants, 
the  devisees  of  the  last  survivor  of  the  original  trustees; 
or  if  the  Court  should  be  of  opinion,  that  one  of  the 
persons  so  named  as  a  new  trustee  had  not  been  pro- 
perly appointed,  then  that  it  might  be  referred  to  the 
Master  to  appoint  a  trustee. 

The  question  was,  whether  a  power  of  appointment 
given  to  a  deceased  person,  "  his  executors,  administra- 
tors, or  assigns,"  was  well  executed  by  the  two  acting 
executors  appointed  by  the  will  of  such  deceased  person, 
where  three  executors  had  been  named  in  his  will,  and 
one  of  them  had  declined  to  act 


1840. 


SuUemeni, 


Mr.  F,  Currey,  for  the  Plaintiffs. 

Mr.  CatmSy  for  the  two  acting  executors  of  the  de- 
ceased donee  of  the  power. 

Mr.  Stevens,  for  the  devisees  of  the  last  survivor  of 
the  original  trustees,  in  whom  the  legal  estate  was 
vested. 

The  authorities  cited  were, — Case  in  the  Year  Book, 
15  Hen.  7,  foL  11.  b.;  S.  (7.,  Appendix  No.  1  to  Sugden 
on  Powers;  Yates  v.  Compton  (a) ;  Keates  v.  Burton  (b) ; 
Adams  v.  Taunton  (c) ;  Eaton  v.  Smith  (d) ;  2  Sugden  on 
Powers,  138, 139. 


Vicb-Chancbixor  : — 

In  this  case,  by  a  settlement  of  the  11th  of  June, 
1833,  a  power  was  reserved  to  Oeo^^ge  Alexander  FuUer- 
ton,  his  executors,  administrators,  or  assigns,  in  events 
which  afterwards  happened,  to  appoint  a  new  trustee  in 


(a)  2  P.  Wms.  308, 
(h)  14  Ves.  434. 


{c)  5  Madd.  435. 
id)  2  Beav.  236. 


Arffumeni, 


Judgment. 
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Jud^mmi, 


Minute. 


the  place  of  Stone,  an  original  trustee  of  the  llth  of 
June,  18SS.  Stone  died  in  1844,  having  devuied  the 
trust  estates,  and  the  same  are  novr  vested  in  the  devisees 
in  trust  under  Stone* a  will.  Qeorge  Alexander  FuUerton 
is  since  dead,  having  made  a  will  and  appointed  three 
persons  executors.  One  of  those  persons  has  renounced, 
and  the  will  has  been  proved  by  the  remaining  two. 
The  two  acting  executors  under  FuUerton' 8  will  have 
appointed  a  trustee  in  the  place  of  Stone,  The  trustee 
so  appointed,  together  with  the  other  trustees  of  the 
settlement  of  the  llth  of  June,  1833,  have  called  upon 
the  devisees  in  trust  under  Stone* a  will,  to  convey  the 
property  to  them;  and  the  question  is,  whether  the  ap- 
pointment of  trustee  by  the  acting  executors  oi  Stone 
is  a  good  appointment.  I  have  referred  to  Sir  Edward 
Sugden's  Book  on  Powers,  but  find  nothing  there  to 
make  me  doubt  the  sufficiency  of  the  appointment 
The  question  in  all  such  cases  is,  whether  the  confidence 
is  reposed  in  the  individuals  named  or  in  the  persons 
who  de  facto  fill  the  given  office. 

In  this  case,  the  power  to  appoint  the  trustee  is  not 
derived  under  the  will  of  FnUerton,  but  under  the  set- 
tlement of  June,  1833;  and  I  cannot,  in  such  circum- 
stances, hesitate  in  coming  to  the  conclusion,  that  the 
intention  of  the  parties  was,  that  those  whom  FuUerton 
trusted  to  administer  his  property  should  also  be  trusted 
to  exercise  the  power  given  toFuUerton  in  the  settlement 
of  June,  1833.  Those  whom  FuUerton  trusted  were  the 
persons  who  acted,  and  not  those  only  whom  he  named 


Deolarb  the  trustee  appointed  by  the  acting  executors  of  the 
will  of  Oe(yrffe  Alexander  FuUerton  to  be  well  appointed,  and  direct 
the  devisees  of  Oear^fe  Stom  to  convey  the  tnist  premises  to  the 
new  trustees.  Costs  of  all  parties,  as  between  solicitor  and  client, 
to  be  paid  by  the  new  trustees,  and  retained  by  them  out  of  the 
trust  funds. 


I 
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1848. 

WEBSTER  t;.  BRAY.  iShTmh. 

1849. 
February  9M. 
N  Aprils  1845^  some  of  the  directors  of  the  Preston  Twosetoof  par- 

and  Wyre  Railway  Company  projected  a  new  line,  to  wted^^^w 

connect  that  railway  with  the  manufacturing  towns  of  J!"  *  "™*^ 

.  -vr  ,  ,  ™®» agreed  to 

the  West  Riding  of  Yorkshire;  and,  about  the  same  time,  conaoUdate  the 
a  similar  project  for  connecting  the  town  of  Preston  Sppointe?aa 
with  the  West  Riding  was  set  on  foot  by  some  of  the  JlJ^^^^f 
directors  of  the  Preston  and  Longridge  Railway  Com-  v^v*  ^^  I'^n- 

.  .  tiff  and  Defend- 

pany.     The  Plaintiff,  who  was  a  solicitor  residing  at  ant,  whom  they 
Manchester^  was  professionally  employed  or  consulted  coMuSted^o/ 
as  solicitor  by  the  Preston  and  Wyre  directors,  at  Manr  ^^*  ^'^^' 
Chester;  and  the  Defendant,  a  solicitor  residing  at  Pres-  t^o  Miiciton 

...  ,         ,  1      1  «        1       accepted  the  ap- 

Umy  was  m  like  manner  employed  or  consulted  by  the  pointment 
Preston  and  Longridge  directors,  who  chiefly  resided  in  "^^^^ 
his  neighbourhood.    The  two  parties  of  projectors  en-  ™n^ent  aa  to 
tered  into  communication,  and  agreed  to  associate  them-  the  buuness,  or 
selves  together,  and  apply  to  Parliament  for  powers  to  mentaofthe 
carry  into  effect  their  common  object,  under  the  name  ^chlmer 
of  the  "Fleetwood,  Preston  and  West  Riding  Junction  portion  of  the 

work  was  done 

Railway  Company."    They  accordingly  formed  a  pro-  by  the  Defend- 

yisional  committee,  and  held  their  first  formal  meeting  Sain^  \n  ^ 

on  the  8th  of  May,  1845,  at  which  a  resolution  was  ^t^^^jj^ 

passed,  "  That  the  solicitors  be  Joseph  Bray,  Esq.,  Prea-  »^»t  «* 

ton,  John  Webster,  Esq.,  Manchester/'  the  appoint- 

ment, and  be- 
fore the  prind- 

A  form  of  appointment  was  subsequently  prepared  ^£^^^*^® 

tranaacted,  the 
Plaintiff  stated, 
as  tiie  result  of  hia  inquiries  into  the  practice  in  like  cases,  that  the  allowance  for  office  exposes 
and  penonal  trouble  in  such  limited  partnerships  between  solicitors,  was  made  by  each  party  re* 
tainxng,  besides  his  expenses  and  disbursements,  from  ten  to  twenty-fiTe  per  cent  on  the  amount 
of  the  net  chaiges  for  the  business  done,  and  which  principle  he  considered  satii&ctory ;  and  the 
Defendant,  in  reply,  observed,  that  there  could  be  no  misunderstanding  about  it  between  honour- 
able men.  Upon  a  bill  by  the  Plaintiff,  claiming  an  account  and  division  of  the  profits  of  the 
business  done  by  the  Company,  upon  the  footing  of  an  equal  copartnership,  and  offering  to  allow 
twenty-fire  per  cent  upon  the  woric  done  separately,  to  the  partner  who  did  it, — the  Court,  in  the 
cizcnmstances,  made  a  decree  accordingly. 

VOL.  YIL  M  H.  W. 
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1848,        for  registration,  under  the  stat  7  &  8  Vict  c.  110,  which 
was  as  follows: — 

"  We,  promoters  of  the  Fleetwood,  Preston  and  West 
SkumenL  Riding  Junction  Railway  Company,  do  hereby  appoint 
Joseph  Bray  of  Preston  in  the  county  of  Lancaster^ 
gentleman,  and  John  Webster  of  Manchester  in  the  same 
county,  gentleman,  attornies  of  her  Majesty's  Court  of 
Queen's  Bench,  to  be  solicitors  for  the  promoters  of  the 
said  Company,  for  the  purposes  specified  in  the  6th  sec- 
tien  of  the  Act  for  the  Registration,  Incorporation,  and 
Regulation  of  Joint-stock  Companies.  Signed,  on  behalf 
of  the  promoters  of  the  said  Company:  T.  B,  Addison^ 
Clement  Royds,  John  Laidlay,  Promoters  of  the  said 
Company.   Dated,  this  11th  day  of  October,  1845." 

To  this  was  subjoined  the  acceptance  of  the  Plaintiff 
and  Defendant,  in  these  words: — 

"  We,  the  undersigned,  do  hereby  accept  the  office  of 
solicitors  for  the  promoters  of  the  Fleetwood,  Preston 
and  West  Riding  Junction  Railway  Company,  for  the 
purposes  specified  in  the  6th  section  of  the  Act  for  the 
Registration,  Incorporation,  and  Regulation  of  Joint- 
stock  Companiea 

"  Dated,  this  11th  day  of  October,  1845, 

"  Joseph  Brat. 
"  John  Wbbstbil" 

The  parliamentary  agents  returned  the  document^ 
with  an  intimation  that  the  Registrar  refused  to  enter 
both  names,  and  that  the  acceptance  of  the  appointment 
must  therefore  be  signed  by  one  only.  Another  form 
of  appointment  was  thereupon  signed  by  the  promoters, 
and  the  Plaintiff,  in  forwarding  it  to  the  Defendant,  said 
that  he  would  "  defer  to  him  the  honour"  of  signing 
the  acceptance,  and  the  same  was  signed  by  the  Defend- 
ant only. 


CASES  IN  CHANCERY. 


161 


The  professional  business  of  the  Company  was  trans- 
acted by  the  PlJdntiff  and  Defendant  as  such  solicitors; 
but  the  quantity  of  such  business  done  for  the  Company 
by  the  Defendant  was  much  greater  than  that  done  by 
the  Plaintiff.  After  the  passing  of  the  act,  the  directors 
.of  the  ^*  Fleetwood,  Preston,  and  West  Riding  Junction 
RaQway  Company*'  removed  their  offices  to  Preston. 
The  Plaintiff,  by  a  letter  dated  the  22nd  day  of  August, 
1846,  resigned  his  office  as  a  solicitor  to  the  Company; 
and  on  the  Slst  of  August,  1846,  the  Defendant  was 
appointed  their  sole  solicitor. 


1848. 


SuUement. 


In  March,  1847,  the  Plaintiff  filed  his  bill  against  the 
Defendant,  which,  after  setting  forth  the  circumstances 
alleged  by  the  Plaintiff  to  have  taken  place  with  refer- 
ence to  the  appointment,  the  communication  between 
the  Plaintiff  and  the  Defendant,  and  the  manner  in 
which  the  duties  of  the  office  of  solicitor  to  the  Company 
had  been  divided  or  performed,  stated  that  the  Defend- 
ant had,  without  the  knowledge  or  assent  of  the  Plain- 
tiff, made  out  and  delivered  bills  of  costs,  and  received 
from  the  Company  monies  to  a  large  amount.  The  bill 
charged,  that,  by  the  effect  of  the  joint  appointment  of 
the  Plaintiff  and  Defendant,  as  solicitors  of  the  Com- 
pany, and  their  acceptance  thereof,  and  acting  under 
the  same,  or  otherwise,  under  the  circumstances  of  the 
case,  a  partnership  or  joint  interest  was  constituted  be- 
tween the  Plaintiff  and  Defendant  in  the  business  of 
solidtors  for  the  Company,  during  the  subsistence  of  the 
appointment,  for  their  mutual  and  equal  profit  and  loss, 
subject  to  all  just  allowances  between  them,  and  prayed 
a  declaration  of  the  Court  to  that  effect  The  bill  abo 
prayed,  that  an  accoimt  of  the  partnership  business 
might  betaken,  and  the  Defendant  be  ordered  to  pay  the 
Plaintiff  what,  if  anything,  should,  upon  such  account, 
appear  to  be  due  from  him,  the  Plaintiff  being  ready  and 

m2 
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willing,  and  thereby  offering,  to  pay  to  the  Defendanty 
what,  if  anything,  should  appear  to  be  due  to  him  there- 
upon; and  that,  in  taking  such  account,  the  Defendant 
might  be  charged  with  interest  at  the  rate  of  51  per  cent 
per  annum,  or  at  such  other  rate  as  to  the  Court  should 
seem  proper,  upon  the  balance  found  owing  from  him 
to  thePlaintiff,  for  the  period  since  the  settlement  which 
had  been  come  to  between  the  Defendant  and  the  Com- 
pany, and  until  the  actual  payment  of  such  balance;  or 
that  the  Defendant  might  otherwise  be  chained  with 
interest  upon  the  balance  or  sum  coming  firom  him  to 
the  Plaintiff  for  the  period  during  which  such  balance 
had  been  and  should  be  retained;  and  that  the  account 
prayed  might  either  be  taken  upon  the  footing  of  in- 
cluding an  allowance  to  the  Plaintiff  and  the  Defendant 
respectively,  for  office  expenses  and  personal  trouble  in 
respect  of  so  much  of  the  partnership  or  joint  business 
as  was  personally  superintended  and  managed  by  them 
individually,  or  exclusively  of  any  such  allowance,  as  to 
the  Court  should  seem  proper;  and  if  exclusively  of  such 
an  allowance,  then  that  such  an  allowance  might  be 
calculated  by  way  of  a  per-centage  deduction,  of  any 
amount  not  exceeding  25L  per  cent.,  from  the  total 
amount  of  the  net  charges  for  the  business  personally 
superintended  and  managed  by  each  partner;  or  other- 
wise, that  such  other  allowance  might  be  made  as  to  the 
Court  should  seem  meet;  and  if  necessary,  that  it  might 
be  referred  to  the  Master  to  inquire  and  ascertain  what 
would  be  a  proper  allowance  to  be  made  to  the  Plaintiff 
and  the  Defendant  respectively,  for  office  expenses  and 
personal  trouble;  and  for  a  receiver  and  injimction. 

The  Defendant  by  his  answer  denied  that  there  was 
any  joint  appointment,  or  that  any  partnership  was  con- 
stituted between  him  and  the  Plaintiff,  as  solicitors  of 
the  Company,  or  that  the  proceedings  were  taken  in 


CASES  m  CHANCERY. 

their  joint  names,  or  upon  their  joint  responsibility,  or 
their  joint  account;  and,  on  the  contrary,  he  insisted 
that  such  of  the  proceedings  as  were  taken  by  himself, 
were  taken  on  his  own  responsibility  and  account,  and 
such  of  them  as  were  taken  by  the  Plaintiff,  were  taken 
upon  the  Plaintiff's  responsibility  and  account,  although, 
in  some  of  the  printed  papers,  the  names  of  both  were 
inserted.  The  Defendant  admitted  that  he  had  deli- 
vered his  bill  of  costs  for  business  done  for  the  Company, 
amounting  to  40382.  11«.  6d,,  and  that  he  had  received 
4502.  in  respect  of  business  done  by  the  Plaintiff,  having 
indemnified  the  Company  against  any  demand  which 
the  Plaintiff  might  have;  that  he  (the  Defendant)  had 
also  received  7692.  16«.  4(2.  in  respect  of  the  bill  of  the 
parliamentary  agents,  and  4:6691  8&  2d  on  account  of 
his  own  disbursements.  He  said  that  the  Plaintiff  had 
refused  to  come  to  any  account,  except  upon  the  footing 
of  the  alleged  partnership,  although  no  such  partner- 
ship ever  existed;  and  the  Defendant  said,  that  he  had 
frequently  offered  to  pay  the  said  sum  of  450i  to  the 
Plaintiff,  or  to  pay  to  the  Plaintiff  whatever  he  was 
justly  entitled  to. 
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Statement, 


Evidence  was  entered  into;  and,  among  the  rest, 
some  witnesses  were  examined  upon  the  custom  or 
practice  amongst  solicitors  as  to  the  allowances  made 
for  personal  labour  in  cases  of  joint  business.  The  evi- 
dence, so  far  as  it  was  considered  material,  is  adverted 
to  in  the  judgment. 


Mr.  RoU  and  Mr.  LitOe,  for  the  Plaintiff. 


Argument. 


The  Solidtor-Oeneral  and  Mr.  Sehoyn,  for  the  De- 
fendant. 
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1849,  The  case  of  M^Qregor  y.  Bainbrigge  (a),  lately  before 

'^^mann  ^^  branch  of  the  Court,  was  referred  to;  the  points 

Bklx  tu^gued  will  sufficiently  appear  in  the  judgment 


jndgmau.  YiCB-CHAiiroBLLOB)  after  Stating  the  appointment  of 
the  Plaintiff  and  Defendant  to  be  solicitors  of  the  Com- 
pany, and  their  acceptance  of  the  appointment — 

1848. 

^^'}^*  "^  W  M'GREGOR  V.  BAINBRIGGE. 

29M  May,      m 

limes  directed  X  HE  projectors  of  a  railiiraj  from  EiddermtTuter  to  Hereford  agreed 
?  ^^  ^  combine  their  project  with  that  of  the  Derbyshire,  Staffordshire, 
Uie  loUciton  of  ^^^  Worcestershire  Junction  Railway  Company.  The  Plaintiff 
aBaUwayCoin-  was  the  solicitor  of  the  former  parties,  and  the  Defendant  of  the 
Dwtaen  b  the  ^^''  ^^^^  one  of  the  dausee  in  the  agveement  for  amalgam*- 
bofiiieis  done  tion,  the  Plaintiff  and  Defendant  were  appointed  joint  solicitors  to 
h^  them  for  the  the  Company.  The  Plaintiff  and  Defendant  transacted  the  profes- 
if  Dw^ra  *"  wo^w^  business  of  the  Company,  (how  far  separately  or  jointiy  was 
whether  in  disputed),  but  the  larger  part  of  such  business  was  done  by  the  De- 

equal  ahares.  fendant.  The  Company  £B.iled  in  obtaining  parliamentary  powers. 
The  bill  alleged,  that  it  was  agreed  between  the  Plaintiff  and  De- 
fendant, with  the  sanction  of  the  directors  of  the  amalgamated 
Company,  that  the  business  thereof  should  be  jointly  carried  on  by 
the  Plaintiff  and  Defendant,  and  that  they  should  be  interested  in 
all  the  gains  and  profits  thence  arising,  in  equal  shares ;  and  prayed 
an  account  of  such  joint  business,  and  payment  to  the  Plaintiff  of 
what  should  be  found  due  to  him,  after  making  to  the  Defendant 
aU  just  allowances. 

The  Defendant  denied  the  alleged  agreement,  and  said,  that  the 
understanding  between  the  Plaintiff  and  himself  was  that  each 
ahould  be  paid  for  the  professional  work  and  labour  actually  done 
and  performed  by  each. 

AfffwmmL  ^®  Solieitor-Oenend  and  Mr.  Leaehf  for  the  Plaintiff. 

Mr.  Wood  and  Mr.  Piggotiy  for  the  Defendant. 

The  authorities  cited  were : — Farrar  y.  £etwtck{a),  Beid  y.  IM- 
im8head{b),  TTumpaon  y.  WiUiam9on{e\  Brock  y.  Brofpn{d),  Wtl- 

(a)  1  Moo.  <k  Rob.  627.  (c)  7  Bligh,  N.  S.,  432. 

{h)  4  B.  dr  C.  867.  {d)  Cited  Id.  436. 
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In  the  interval  between  the  appointment  of  the  Plain- 
tiff and  Defendant  to  be  joint  solicitors,  on  the  8th  of 
May,  1845,  down  to  the  resignation  of  the  Plaintiff  on 
the  22nd  of  August,  1846,  the  legal  business  of  the 

leU  y.  Bhftford(a),  Peacock  y.  Feacodt{h)y  EUxir  y.  Broniiey(e)t 
Coope  y.  Eyre  {d),  FineJde  y.  SUtcy  (e),  and  GoUjer  on  Partner- 

Bhip(/). 


1849. 
Wbbstib 

V, 

Beat. 


BiJVBBIOO& 


The  y icb-Chancellob  directed  two  issues  to  be  tried :  first,  whe- 
ther, at  the  time  of  the  amalgamation  of  the  two  Companies,  or  at 
any  other  time,  it  was  agreed  between  the  PUbintiff  and  the  De- 
fendant, that  the  business  of  the  amalgamated  Company  should  be 
carried  on  by  them  jointly,  as  copartners ;  secondly,  if  the  jury 
should  find  that  there  was  such  partnership,  whether  it  was  agreed 
between  the  said  parties  that  they  should  be  interested  in  the  gains 
and  profits  thereof,  in  equal  shares.  And  it  was  ordered,  that  the 
'Plaintiff  in  equity  should  be  the  Plaintiff  at  law ;  and  if  the  jury 
should  find  any  special  matter,  the  same  was  to  be  indorsed  on  the 
postea(^). 


SuUemeni, 


The  jury  haying  found  a  yerdict  for  the  Plaintiff  upon  both  issues,         1849. 

2Sth  Fd.,  let 

Mr.  Wood,  Mr.  Piyyott,  and  Mr.  Cowling,  for  the  Defendant^  db  ML  March. 
moyed  for  a  new  trial,  on  three  grounds :  first,  misdirection ;  se- 
condly, that  the  yerdict  was  against  eyidence ;  and  thirdly,  that  it 
was  obtained  by  calling  a  witness  named  Engliih,  who  had  not 
been  preyiously  heard  of,  and  whose  production  was  a  surprise 
upon  the  Defendant. 

The  SolicUor-Oeneral  and  Mr.  BramoeU,  for  the  Plaintiff,  opposed      Argwa^m. 
the  motion. 


The  alleged  misdirection  was,  that  the  learned  judge  had  told 
the  jury,  that  the  joint  employment  of  the  Plaintiff  and  Defendant, 
as  the  solicitors  of  the  Company,  and  their  acceptance  of  the  ap- 
pointment in  the  terms  on  which  it  was  conferred,  was  primA  facie 


(a)  1  Hare,  253. 

(b)  16  Yes.  56 ;  S.  CI,  2  Camp. 
45. 

(c)  5  Hare,  542;  /SIC,  2  Ph. 
354. 


{d)  1  H.  Bl.  37. 

(e)  Sel.  Ch.  Ca.  9. 

(/)  Page  105,et  seq., 2nd  edit. 

(j)  See  6  Hare,  624,  n.  (a). 
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1849. 


JvdffmenJU 
H'Gbsoor 

V, 
BAI5BKI001. 


JudgmaU, 


Company  was  transacted  by  the  Plaintiff  and  Defend- 
ant ;  that  is,  all  was  transacted  by  them  or  one  of  them, 
or  their  or  one  of  their  agents.  The  question  in  this 
case  is,  upon  what  principle,  or  in  what  proportions,  the 


evidence  that  the  busineBS  was  to  be  done  bj  them  for  the  joint 
and  equal  benefit  of  both. 


Vicb-Chancellob  ; — 

The  order  which  I  made  on  the  hearing  of  this  cause,  directing 
the  issues,  was,  I  believe,  the  best  order  I  could  have  made,  attend- 
ing to  the  mixed  questions  of  law  and  of  fact,  upon  which  the 
rights  of  the  parties  do  or  may  depend;  and  to  this  also,  that 
these  rights  cannot  be  made  the  subject  of  any  action.  If  I  had 
been  prepared  to  decide  (upon  my  own  judgment)  that  the  retainer 
of  two  persons  by  a  third  to  be  his  solicitors,  and  the  acceptance  of 
that  retainer  by  the  two,  raised  a  presiunption  (in  the  first  instance) 
that  the  two  were  partners  inter  se  in  the  business,  done  under 
the  retainer,  I  could  not  have  decided  this  case  against  the  Defend- 
ant, without  giving  him  an  opportunity  of  shewing  that  the  retainer 
in  this  particular  case  did  not  raise,  or  that  it  excluded  the  presump- 
tion I  have  adverted  to,  or  that  the  circumstances  of  the  case,  in 
other  respects,  negatived  that  presumption.  And  certainly  I  could 
not  have  decided  that  there  was  an  actual  agreement  for  a  partner- 
ship between  the  Plaintiff  and  Defendant,  without  sending  the  case 
to  a  jury.  The  jury  have  found  for  the  Plaintiff  upon  both  the 
issues,  and  the  learned  judge  is  satisfied  with  the  verdict. 

In  support  of  the  motion  for  a  new  trial,  three  points  have 
been  made:  first,  misdirection ;  secondly,  that  the  verdict  is  against 
evidence;  and,  thirdly,  surprise.  Upon  the  first  point  I  think  there 
is  no  ground  for  a  new  trial ;  upon  the  second,  (standing  alone),  I 
am  also  of  opinion  that  no  ground  for  a  new  trial  has  been  shewn ; 
but,  attending  to  the  important  evidence  giv^i  by  the  witness 
English,  and  to  the  circumstances  under  which  that  evidence  was 
given,  I  think  the  third  point  is  a  ground  for  a  new  trial.  The 
verdict,  whilst  it  stands,  concludes  the  Defendant,  whatever  the  law 
of  the  case  may  be. 

I  beg,  however,  to  be  distinctly  understood  as  not  dissenting  firom 
any  of  the  remarks  of  the  learned  judge,  nor  expressing  any  opinion 
diat  the  jury  did  wrong  in  giving  credit  to  the  evidence  of  English. 
My  only  reason  is,  that  I  ought  not  to  bind  the  Defendant  by  this 
verdict. 
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profits  of  that  business  should  be  divided  between  the 
Plaintiff  and  Defendant 

The  Plaintiff  insists,  that  by  the  effect  of  the  joint 
appointment  of  the  Plaintiff  and  Defendant  to  be  soli- 
citors, and  their  acceptance  of  such  joint  appointment, 
and  their  acting  under  the  same,  a  partnership  was  con- 
stituted between  themselyes  in  the  business  of  solicitors 
to  the  Company,  for  their  mutual  and  equal  profit  and 
loss  during  the  subsistence  of  the  appointment,  subject 
to  all  just  allowances  between  them;  and  the  bill  prays 
relief  upon  this  principle,  suggesting  various  modes  by 
way  of  altematiyes,  upon  which  just  allowances  may 
be  computed,  if  the  Court  should  be  of  opinion  that 
any  of  such  modes  are  proper  under  the  circumstances 
of  the  case. 
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In  order  to  explain,  in  a  general  way,  upon  what 
the  contract  between  the  parties  turns,  it  will  be  suffi- 
cient to  say,  that,  according  to  the  allegations  in  the 
bill,  (which,  for  the  present  purpose,  may  be  considered 
as  admissions),  the  work  actually  done  by  each  party 
was,  as  between  themselves,  divided  merely  according 
to  the  convenience  of  the  case ;  and  the  meaning  of  this 
expression  "convenience  of  the  case''  is  thus  explained 
in  the  bill: — 


**  That  the  more  influential  and  active  of  the  pro- 
visional committee  of  the  intended  Company,  including 
the  chairman  and  deputy  chairman  of  such  committee, 
were  resident  in  or  near  Manchester,  where  the  Com- 
pany's offices  were  also  situate,  and  where  the  secre- 
tary of  the  Company  resided,  and  where  the  committee 
meetings  were  held,  but  that  the  line  of  the  proposed 
railway,  as  before  stated,  commenced  at  Preston,  and 
thence  passed  in  an  easterly  direction  in  its  route 
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1849. 


/udEgrmen^. 


towards  Yorkshire;  and  that,  from  the  local  circum- 
stances aboTe  mentioned,  and  from  tlie  obvious  con* 
venience  of  the  case,  it  happened  that  the  greater  part 
of  the  legal  business  arising  out  of  attendances  upon 
the  proyisional  committee,  and  the  obtaining  and  regis- 
tering  the  signatures  of  members  and  their  consents 
to  act  and  to  take  shares,  and  other  forms  for  registrar 
tion,  the  preparation  of  the  parliamentary  contract, 
and  the  subscribers'  agreement,  and  the  procuring  of 
the  signatures  thereto,  the  getting  of  the  same  contract 
and  signatures  printed,  and  the  preparation  of  the 
notice  of  application  for  an  Act,  and  of  the  draft  bill 
for  Parliament,  were  principally,  but  not  exclusively, 
superintended  and  managed  by  the  Plaintiff,  as  the 
active  party;  and  the  greater  part  of  the  legial  business 
arising  out  of  the  preparation  of  the  books  of  reference, 
and  the  service  of  the  notices  upon  the  owners,  lessees, 
and  occupiers  of  lands,  and  the  forwarding  of  the  bill 
through  its  several  stages  in  Parliament,  were  princi- 
pally, but  not  exclusively,  superintended  and  managed 
by  the  Defendant  as  the  active  party;  however,  in  all  the 
aforesaid  particulars,  the  Plaintiff  and  Defendant  acted 
in  commimication  and  co-operation  with  one  another, 
and  in  fact  the  defendant  frequently  interposed  in  those 
departments  of  the  business  which  were  in  general  under 
the  more  immediate  superintendence  and  management 
of  the  Plaintiff,  and  the  Plaintiff  in  like  manner  fre- 
quently interposed  in  those  departments  of  the  business 
which  were  in  general  under  the  more  immediate  super- 
intendence and  management  of  the  Defendant/' 


The  actual  result  appears  to  have  been,  that  the  pro- 
portion of  work  done  by  the  parties  was  by  no  means 
equal  Indeed,  according  to  the  Defendant's  allegation, 
the  amoimt  of  charge  for  work  done  by  the  Plaintiff 
was  not  more  than  one-twentieth  of  the  entire  work 
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done  for  the  Company.    The  amount  of  charge  for  work      ^J849. 
done  by  the  Defendant  exceeded  (as  he  alleges)  90007., 
whereas  that  done  by  the  Plaintiff  (as  the  Defendant 
alleges)  did  not  exceed,  or  did  not  greatly  exceed,  4sS0L 


The  Defendant's  case  is  this: — ^He  says,  that,  after 
the  association  of  the  two  classes  of  projectors,  meet- 
ings were  held  with  a  view  to  transact  the  business  of 
the  intended  Company;  and  that,  at  one  of  such  meet- 
ings, the  appointment  of  officers  was  the  subject  of  con- 
sideration; and  that  his  (the  defendant's)  claims  to  be 
solicitor  to  the  Company  were  fully  admitted  by  all 
parties  present  But  that  two  persons  present  who 
acted  on  behalf  of  the  parties  resident  at  Manchester, 
forming  part  of  the  intended  Company,  stated,  that  it 
was  desirable  that  a  solicitor  residing  in  the  town  of 
Manchester  should  also  be  appointed,  whom  the  persons 
residing  in  Manchester  could  conveniently  consult,  with- 
out the  necessity  of  going  to  Preston  for  the  purpose. 
That,  therefore,  the  Plaintiff  was  named  as  a  proper 
person  to  be  appointed  for  that  purpose.  That,  on  the 
8th  day  of  May,  1845,  the  first  regular  meeting  of  the 
provisional  committee  of  the  intended  Company  was 
holden  at  Manchester^  and  that  Defendant  was  pro- 
posed as  solicitor;  that,  after  some  discussion,  and  Mr. 
Birley  stating  it  was  advisable  to  have  an  organ  at 
Manchester  with  whom  the  directors  resident  there 
might  advise,  although  the  legal  proceedings  and  all 
other  steps  necessary  for  the  purpose  of  bringing  the 
intended  Company  before  parliament  must  be  trans- 
acted by  a  solicitor  residing  in  the  town  of  Preston^ 
the  resolution  appointing  the  Plaintiff  and  Defendant 
as  solicitors  was  made.  The  answer  sets  out  the  dif- 
ferent parts  of  the  business  done  by  the  Plaintiff  and 
Defendant  respectively,  and  the  manner  in  which  they 
respectively  acted  after  the  above  appointment    The 
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Defendant  denies  that  the  Plaintiff  and  Defendant  were 
joint  solicitors  of  the  Company.  He  always  speaks  of 
the  appointment  of  the  8th  of  May,  1845,  as  an  ap- 
pointment "  in  the  bill  improperly  called  a  joint  ap- 
pointment," and  denies  that  Plaintiff  and  Defendant 
were  jointly  responsible  to  the  Company  for  the  acts 
of  each  other,  and  insists  that  each  was  answerable  for 
his  own  separate  acts  only.  He  denies  that  there  ex- 
isted any  partnership  or  joint  interest  in  the  profits  or 
emoluments  of  the  work  done.  He  says  that  he  has 
always  been  ready  and  willing  to  pay  to  the  Plaintiff 
such  a  sum  of  money  as,  upon  a  fair  investigation  of  his 
bill,  should  appear  to  be  justly  due  and  owing  to  him; 
but  that  the  Plaintiff  has  always  insisted  upon  a  right 
to  receive  some  profit  or  emolument  in  respect  of  busi- 
ness transacted  by  the  Defendant  alone,  and  in  which 
the  Plaintiff  took  no  part;  and  that  the  Plaintiff  has 
always  reftised  to  come  to  any  account  with  the  De- 
fendant, except  upon  the  principle  of  being  allowed 
some  such  profit  or  emolument  In  another  part  of 
the  answer  the  Defendant  says,  that  the  only  obstacle 
to  the  settlement  and  payment  of  the  stun  due  to  the 
Plaintiff  has  been  created  by  the  Plaintiff  himself,  by 
his  claim  to  be  entitled  to  a  share  of  the  business  trans- 
acted by  the  Defendant,  and  by  his  assertion  of  the  ex- 
istence of  a  partnership  between  the  Plaintiff  and  the 
Defendant,  although  no  such  partnership  ever  did  exist 
The  same  is  repeated  in  substance  in  the  answer  to  the 
amended  bill 


The  result  is,  that  the  Defendant,  admitting  the  joint 
appointment,  in  form,  of  himself  and  the  Plaintiff,  as  so- 
licitors to  the  Company,  denies  that  they  were  so  in 
fact,  or  that  the  appointment  had  any  such  effect  as  the 
Plaintiff  would  ascribe  to  it:  he  insists  that  each  was 
responsible  to  the  Company  for  his  own  acts  only;  that 
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there  was  no  common  interest  between  the  Plaintiff  and 
Defendant  as  partners,  or  otherwise,  in  the  work  done 
for  the  Company;  and  that  each  is  entitled  to  be  paid 
for  such  work  as  he  did,  and  for  no  other;  and  these 
are  the  questions  I  haye  to  try. 

Now,  without  saying  what  are  the  consequences  of 
it,  my  opinion  is,  that,  upon  the  pleadings  and  evidence 
in  this  cause,  it  must  be  taken  that  the  Plaintiff  and 
Defendant,  as  between  themselves  on  the  one  hand, 
and  the  Company  on  the  other,  were  the  joint  solicitors 
of  the  Company.  The  manner  in  which  the  Plaintiff 
and  Defendant  might  distribute  the  work  to  be  done 
for  the  Company,  or  divide  the  emoluments  between 
them,  may  have  been  a  matter  of  indifference  to  the 
Company;  but  the  Company  clearly  intended  to  have 
one  agency  only,  though  consisting  of  two  persons,  upon 
whom  an  undivided  responsibility  should  attach,  and  to 
whom  the  Company  should  be  under  a  single  liability 
for  the  expenses  to  be  incurred;  and  I  am  equally  clear 
that  such,  at  the  outset,  was  the  mutual  understanding 
of  the  Plaintiff  and  the  Defendant,  although  at  that 
time  neither  probably  anticipated  the  turn  which  af- 
fairs afterwards  took.  The  proposition  that  such  was 
the  position  of  the  Plaintiff  and  Defendant,  as  between 
themselves  on  the  one  side,  and  the  Company  on  the 
other,  is  so  prominent  throughout  the  transactions  firom 
the  time  of  the  joint  appointment  in  May,  1815,  to  the 
resignation  of  the  Plaintiff  in  August,  1846,  that  I  can- 
not think  it  would  be  a  useful  employment  of  time  to 
attempt  a  summary  of  the  evidence  which  proves  it 
It  is  prominent  in  the  original  resolution  of  the  8th  of 
May,  1845,  and  the  subsequent  written  appointment  in 
October,  1845,  and  in  the  acceptance  of  it;  in  the  joint 
reports  of  the  Plaintiff  and  Defendant  to  the  Company, 
and  the  resolutions  of  the  Company,  founded  on  those 
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reports;  in  those  particular  letters  between  the  Plain- 
tiff and  Defendant,  in  which  their  joint  responsibility 
is  mentioned  in  terms,  and  in  the  London  agencies;  in 
the  Defendant's  bill  against  the  Company;  and,  I  may 
add  generally,  in  the  correspondence,  and  other  docu- 
mentary evidence,  the  important  parts  of  which  are 
stated  in  the  amended  bill;  the  parol  evidence  confirms 
it;  and,  wherever  there  is  a  departure,  or  apparent  de- 
parture, from  this  state  of  things,  it  is  explained  by 
attendant  circumstances,  which  clearly  shew  that  the 
d^arture,  or  apparent  departure,  was  irrespective  of, 
and  not  intended  to  alter,  the  position  of  the  Plaintiff 
and  Defendant,  as  between  themselves  on  the  otoe  side, 
and  the  Company  on  the  other.  This,  however,  is  not 
the  question  I  have  to  decide;  and  the  point  is  material 
only  as  it  bears  upon  the  real  question  before  me, 
namely,  the  rights  and  liabilities  of  the  Plaintiff  and 
Defendant  as  between  each  other. 


Upon  this  point,  an  argument  was  much  pressed 
upon  me  by  the  Defendant's  counsel,  which,  if  it  should 
prevail,  would  at  once  terminate  the  suit  It  was  said 
that  there  could  be  no  partnership  without  contract, 
and  that,  in  this  case,  there  was  not  only  an  absence  of 
allegation  in  the  bill,  that  a  contract  for  a  partnership 
had  been  come  to  between  the  Plaintiff  and  the  Defend- 
ant, but  that  the  bill  contained  allegations  which  shewed 
that  no  such  partnership  had  been  agreed  to.  The  al- 
legations which  are  said  to  negative  the  partnership  are 
those  relating  to  the  conversations  which  took  place 
between  the  Plaintiff  and  the  Defendant  on  the  19th 
of  November,  1845,  and  other  allegations  relating  to 
the  same  subject  as  that  conversation.  The  form  of  the 
argument  was  this:  that  the  bill,  after  stating  the  joint 
appointment  of  the  Plaintiff  and  Defendant  as  solicitors 
to  the  Company,  their  acceptance  of  that  appointment^ 
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and  their  acting  under  it^  concluded  that  those  circum- 
stances alone  constituted  a  partnership,  without  alleging 
any  agreement  for  a  partnership  between  the  two,  but 
alleging  (as  was  said)  that  no  agreement  had  ever  been 
come  to  between  them  for  sharing  the  profits  as  a  sub- 
ject of  joint  interest  I  should  greatly  regret  the  ne- 
cessity of  deciding  this  case  upon  a  ground  so  narrow 
and  unsatisfactory  as  this.  K  the  bill  had  alleged  a 
partnership,  and  relied  upon  the  joint  appointment,  the 
acceptance  of,  and  the  acts  done  under  it  as  evidence 
of  the  alleged  partnership,  there  could  be  no  doubt  that 
the  Plaintiff  s  case,  in  point  of  pleading  merely,  would 
have  been  sufficient  The  only  question  would  be,  whe- 
ther the  joint  appointment  and  acceptance  of,  and  acts 
done  imder  it^  and  other  evidence  in  the  cause,  proved 
the  allied  partnership.  I  am  satisfied  that  the  argu- 
ment proceeds  upon  a  refinement  which  the  rules  of 
pleading  in  this  court  do  not  oblige  me  to  act  upon, 
and  that  I  am  justified  in  reading  this  bill  as  if  it  had 
been  in  the  form  which  I  have  supposed,  that  is,  as 
having  alleged  a  partnership,  or  agreement  for  a  part- 
nership, and  relied  upon  the  evidence  in  the  cause,  as 
proving  the  allegation;  and  I  have  considered  the  posi- 
tion of  the  parties  upon  that  assumption. 
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In  doing  this,  I  have  not  been  much  impressed  with 
the  difficulties  which  it  was  said  by  each  party  would 
result  firom  adopting  the  extreme  propositions  put  for- 
ward by  the  other.  If  two  solicitors,  situated  as  the 
Plaintiff  and  Defendant  in  this  cause  were  in  May,  1845, 
hadmutual confidence  in  each  other's  skill  and  integrity, 
I  see  nothing  irrational  in  an  agreement  which  sup- 
poses each  to  become  responsible  to  the  Company  for 
the  skill  and  integrity  of  the  other;  although,  as  be- 
tween each  other,  they  may  agree  that  each  shall  be 
paid  for  the  work  actually  done  by  him,  and  nothing 
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1849.  more;  nor  do  I  see  anything  irrational  in  an  agree- 
ment which  supposes,  that,  as  between  the  Plaintiff  and 
Defendant,  each  was  to  have  an  interest  in  the  emolu- 
ments of,  as  well  as  be  subject  to  a  responsibility  for, 

**^  the  work  done  by  the  other.  All  that  appears  to  me 
to  be  necessary  to  make  either  agreement  rational  is, 
that  the  parties  shall  have  mutually  understood  each 
other  at  the  outset,  so  that  neither  may  have  a  motive, 
during  the  progress  of  the  work,  of  avoiding  or  engross- 
ing any  part  of  it,  with  a  view  to  his  personal  advan- 
tage, at  the  expense  of  the  other.  I  proceed,  therefore, 
to  consider  the  case  without  prejudice  from  any  such 
consideration,  and  under  a  conviction  that  I  shall  best 
consult  the  interests  of  the  parties  by  deciding  the  case 
with  as  much  strictness  as  I  can.  For  this  purpose  I 
should  have  been  glad  to  have  availed  myself  of  the 
course  pursued  by  Lord  Eldon,  in  Peacock  v.  Peacock  (a), 
and  have  ascertained,  by  means  of  issues  properly  framed, 
whether,  as  between  each  other,  the  Plaintiff  and  De- 
fendant were  partners  in  the  emoluments  of  each  part  of 
the  work  done  between  May,  1845,  and  August,  1846, 
and,  if  so,  in  what  proportions,  or  upon  what  term& 
Both  parties,  however,  have  declined  asking  for  an  issue, 
and  have  requested  me  to  decide  the  point;  and  as  my 
decision  will  not  in  such  circumstances  preclude  an  ap- 
peal, I  will  state  what  my  conclusion  is. 

There  are  certainly  grounds  for  contending,  that 
where  A.  and  B.,  jointly  as  between  themselves  on  one 
side,  and  a  third  party  on  the  other,  contract  with  that 
third  party  to  do  work  for  him,  there  is  an  implied 
contract  between  the  two  for  a  joint  interest  in  the 
profit  of  the  work,  as  well  as  in  its  responsibility: 
Peacock  v.  Peacock  (6).    And  if  the  work  should  after- 

(a)  16  Ves.  53.  {b)  Id.  49. 
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wards  be  done  jointly,  or  nothing  afterwards  occurs  to 
raise  an  opposite  inference^  I  cannot  but  think  a  court 
of  justice  would  infer  a  contract  between  the  two  for 
a  joint  interest,  notwithstanding  there  might  be  ine-* 
quaUty  in  the  labour  bestowed  by  each,  or  in  the  ad- 
vances come  under  by  them  for  the  purposes  of  the 
work. 

In  this  case  it  seems  undisputed,  that  each  has  done 
work,  in  the  labour  of  which  the  other  did  not  partici- 
pate, and  that  some  work  (though  not  to  a  great  ex- 
tent) has  been  done  jointly.  The  question  upon  the 
whole  is,  if  the  joint  appointment  and  joint  acceptance 
(which  made  the  Plaintiff  and  Defendant  partners,  as 
between  them  and  the  Company)  do  not  prim&  facie 
afford  evidence  of  a  partnership  as  between  themselves, 
whether,  if  such  be  the  case,  the  other  evidence  in  the 
cause,  coupled  with  that,  do  not  prove  it 

The  Plaintiff  in  this  contest  has  an  advantage  over 
the  Defendant  in  point  of  evidence.  The  fSsict  that  each 
acted  separately  in  some  matters  furnishes  no  conclu- 
sion that  the  separate  acts  were  not  done  on  the  joint 
account  The  same  occurs  in  every  partnership,  but  as 
the  contract  between  the  two  (be  that  contract  what 
it  may)  is  entire,  every  joint  act  of  the  two,  not  im- 
peratively called  for  by  the  relation  in  which  they  stood 
to  the  Company,  (as  for  example,  their  joint  reports  to 
the  Company)  is  legitimate  evidence  in  the  Plaintiff's 
favour,  of  some  joint  interest  in  all  the  work  as  between 
the  Plaintiff  and  Defendant,  and  the  letters,  in  which  the 
joint  responsibility  of  the  Plaintiff  and  Defendant  to  the 
Company  is  spoken  of,  are  evidence  to  the  same  effect 
The  evidence  of  this  nature  in  the  present  case  (exclud- 
ing that  which  I  am  about  to  mention)  is  not  perhaps 
such  as  would  satisfy  me  that  I  have  come  to  the  con- 
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elusion  vliich  the  moral  justice  of  the  case  requires,  how* 
ever  it  might  justify  me,  in  connection  with  the  joint 
appointment  and  joint  acceptance,  in  holding  that  the 
Plaintiff  was,  in  law  at  least,  entitled  to  participate  in 
the  emoluments  of  that  part  of  the  work,  the  labour  of 
which  was  performed  bjr  the  Defendant  separately.  But 
the  evidence  I  have  just  excluded  is  very  material  It 
is  the  conversation  which  took  place  between  the  Plain- 
tiff and  the  Defendant  on  the  19th  of  November,  1845 : 
it  is  contained  in  the  following  charges  in  the  bill, 
which  are  admitted  by  the  answer,  without  any  quali- 
fication by  which  its  effect  is  impaired* 


The  bill  charges,  ''  that  from  the  period  of  the  ap- 
pointment it  was  contemplated  by  the  Plaintiff  and 
Defendant,  that  the  business  which  might  be  super- 
intended and  managed  by  one  of  them^  might  prove 
more  onerous  than  the  business  wnich  would  be  super- 
intended and  managed  by  the  other  of  them,  and  that 
consequently,  shortly  after  the  said  joint  appointment 
of  solicitors,  an  understanding  was  come  to,  as  the  result 
of  discussion  between  the  Plaintiff  and  the  Defendant,  on 
the  subject,  that,  before  the  division  of  the  profits  should 
be  made,  each  party  should  be  entitled,  after  deducting 
actual  expenses  and  disbursements,  to  an  allowance  for 
office  expenses  and  personal  trouble  in  respect  of  so 
much  of  the  business  as  should  have  been  personally 
superintended  and  managed  by  him  individually,  as  is 
usual  in  limited  partnerships  of  the  like  nature  between 
solicitors  jointly  concerned  in  the  procuring  of  acts  of 
Parliament  for  public  companies,  but  no  final  agree- 
ment was  ever  come  to  between  the  Plaintiff  and  the 
Defendant  as  to  the  rate  of  such  allowance;  but  upon 
the  occasion  of  the  subject  being  mentioned  between 
the  Plaintiff  and  Defendant  at  the  interview  which 
the  Plaintiff  had  with  the  Defendant  at  Preston,  on  or 
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sibout  the  19th  of  November,  1845,  the  Plaintiff  stated^ 
as  the  result  of  his  inquirj  into  the  practice  in  similar 
cases,  that  the  allowance  for  office  expenses  and  per- 
sonal trouble  in  this  description  of  limited  partnerships 
between  solicitors  was  made  by  each  party  deducting 
and  retaining  to  himself,  besides  expenses  and  disburse- 
ments, a  per-centage  of  from  10/.  to  25L  per  cent.,  on 
and  from  the  total  amoUnt  of  the  net  charges,  for  the 
business  transacted  and  managed  in  his  office,  which 
would  be  a  satisfactory  principle  or  rate  of  allowance 
for  the  Plaintiff;  and  the  Defendant  did  not  then  ob-^ 
ject  to  such  principle  or  rate  of  allowance,  but  obserred, 
that  there  could  be  no  misunderstahding  about  it  be- 
tween honourable  men;  however,  the  conversation  hav- 
ing been  diverted  to  some  other  topic,  the  rate  of  the 
allowance  was  nevet  actually  fixed  by  express  agre^ 
ment,  unlesd  the  aforesaid  conversation,  the  full  benefit 
and  effect  of  which  Plaintiff  claims  and  insists  on,  shall 
be  deemed  to  have  operated  to  fix  the  same/* 
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Now,  I  take  that  conversatioil  as  evidence  of  th^ 
terms  (whether  or  not  sufficiently  definite  fbr  the  Court 
to  act  upon)  on  which  the  parties  had  acted  from  the 
beginning,  and,  for  the  purpose  of  determining  what 
those  terms  were,  I  use  the  evidence  in  the  same  way 
as  I  should  have  done  if  the  conversation  had  taken 
place  on  the  8th  of  May,  instead  of  the  19th  of  Novem- 
ber, 1845.  Now,  if  the  conversation  had  taken  place 
on  the  8th  of  May,  1845,  and  the  Defendant  had.  then 
told  the  Plaintiff,  as  he  now  tells  him,  that  he  knew  of  nd 
joint  appointment,  or  joint  acceptance,  or  joint  responsi- 
bility, and  that  he  (the  Defendant)  should  insist  upon 
retaining  the  profits  of  all  the  work  he  should  himself 
do,  must  I  not  assume  that  the  Plaintiff,  in  that  case, 
would  or  might  have  insisted  upon  a  division  of  the 
business  different  from  that  which  has  actually  taken 

n2 


178 


1849. 


CASES  IN  CHANCERY. 

place  ?  And,  if  that  might  have  been  the  case,  can  I  al- 
low the  Defendant  to  say  that  he  will  have  all  the  pro* 
fit  of  the  work  he  did?  Does  not  the  conversation  on 
the  Plaintiff's  part,  amount,  in  unequivocal  terms,  to  a 
claim  of  right  to  participate  in  the  profits  of  all  the 
work?  And  is  not  the  conversation  on  the  part  of  the 
Defendant,  an  unequivocal  submission  to  that  claim? 
The  Defendant  may,  indeed,  say  that  no  honourable 
man  would  consider  the  Plaintiff  entitled  to  be  paid  for 
work  he  had  not  done;  but  it  is  impossible  to  put  such 
a  construction  upon  what  the  Defendant  said :  it  would 
make  his  answer  to  the  Plaintiff's  claim  a  denial  of,  and 
not  an  assent  to  it,  a  construction  which  the  answer 
does  not  contend  for,  nor  admits  of;  and  what  of  unfair- 
ness is  there  in  the  Plaintiff  now  putting  forward  his 
present  claim?  He  might  have  insisted  on  taking  part 
in  all  the  work,  and  sharing  the  emoluments,  or  he 
might  fairly  leave  part  of  the  work  to  the  Defendant^ 
and  take  part  upon  himself,  making  just  allowances  on 
each  side.  I  see  no  unfairness  in  this.  This  evidence 
confirms  the  impression  made  upon  my  mind  by  the  other 
evidence  I  have  referred  to,  that  a  conclusion  in  favour 
of  some  joint  interest  between  the  Plaintiff  and  the  De- 
fendant in  the  work  done  for  the  Company,  between 
May,  1845,  and  August,  1846,  is  that,  to  which  the  evi- 
dence in  the  cause  requires  that  I  should  come. 


But  here  a  serious  difficulty  arises,  namely,  how  I  am 
to  make  that  certain  which  the  parties  have  left  in  un- 
certainty. I  am  clear  that  there  is  no  evidence  before 
me  which  establishes  a  practice  in  such  cases,  or  fur- 
nishes a  rule,  upon  which  I  can  judicially  rely  for  sup- 
plying that  which  the  parties  have  omitted.  The  con- 
clusion to  which  the  evidence  would  probably  have  led 
me,  is  that  to  which  I  should  perhaps  have  come,  as  a 
Qonclusion  of  law,  without  the  evidence,  namely,  that 
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in  the  absence  of  previous  arrangement  between  the 
parties^  the  remuneration  to  be  paid  to  either  for  per^ 
sonal  labour  exceeding  that  contributed  by  the  other^ 
must  be  left  to  the  honour  of  the  other;  that  where  that 
principle  was  wanting,  a  court  of  justice  could  not  sup- 
ply it,  and  that  equality  in  the  division  of  the  profits, 
would  be  the  rule.  In  support  of  this,  some  observations 
may  be  found  in  the  judgment  of  Lord  Eldon  in  Peacock 
V.  Peacock  No  conclusion,  however,  could,  morally 
speaking,  be  more  imjust  than  that  which  would  give 
thePlaintiffamoiety  of  the  profits  in  this  case,  without 
allowing  the  Defendant  a  per-centage  upon  the  work 
done  by  him  exclusively.  The  case  upon  the  bill 
throughout  is,  that  inequality  of  labour  was  contem- 
plated from  the  beginning,  and  that  it  was  understood 
between  the  Plaintiff  and  the  Defendant,  that,  for  this 
inequality,  the  Defendant  should  be  compensated  by  a 
per-centage  upon  the  work  he  did.  It  is  due  to  the 
Plaintiff,  however,  to  say,  that  he  did  not  claim  at  the 
bar,  an  equality  of  profits,  otherwise  than  subject  to  just 
allowances,  and  that,  under  the  head  of  such  just  allow- 
ances, he  submitted  to  be  charged  in  the  Defendant's 
favour,  upon  the  work  done  by  the  Defendant  on  the 
joint  account 
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The  only  remaining  questions  then  are,  whether  I  can 
judicially  fix  the  amount  of  that  per-centage,  without, 
or  by  means  of,  an  inquiry;  and  if  not,  what  the  conclu-* 
sion  must  be. 


The  conclusion  to  which  (though  certainly  not  with- 
out hesitation)  I  have  come  is  this,  that,  in  the  circum-' 
stances  of  this  case,  if  the  per-centage  cannot  be  ascer- 
tained by  inquiry,  the  inconvenience  must  fall  upon  the 
Defendant,  who  cannot,  regard  being  had  to  what  passed 
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on  the  19th  of  November,  1845,  after  the  work  haa  been 
done  and  the  emoluments  realised,  insist  upon  exclud- 
ing the  Plaintiff  from  a  participation  in  the  profits  of 
an  J  part  of  the  work  done  by  either  party  between  May, 
1845,  and  August,  1846.  On  the  other  hand,  I  consider 
the  Plaintiff  as  having,  on  the  19th  of  November,  1845, 
assented  to  the  allowance  of  a  per-centage  of  not  leas 
than  twenty-five  per  cent;  and  I  understand  him  as 
having  submitted  at  the  hearing  of  the  cause,  to  allow 
that  per-centage  for  the  purposes  of  the  present  suit  I 
might  perhaps  consider  the  transaction  of  the  19th 
of  November,  1845,  as  evidence  that  each  party  ab- 
sented to  a  per-centage  within  the  limits  mentioned 
in  their  conversation.  If,  however,  the  Defendant 
thinks  he  can,  by  inquiry  before  the  Master,  establish  a 
right  to  a  higher  per-centage,  with  reference  to  that 
practice  which  the  Plaintiff  says  exists  in  like  cases, 
and  desires  such  an  inquiry,  I  will  give  it  him. 


Decree,  Keithkr  party  asking  the  Court  to  direct  any  issue  in  the  case  :-— 

This  Court  doth  declare,  that  the  Plaintiff  and  Defendant  are  jointly 
and  equally  interested  in  the  profits  and  loss  of  the  business  trans- 
acted by  or  on  account  of  them,  or  either  of  them,  as  solicitors  to 
"The  Fleetwood,  Preston,  and  West  Riding  Junction  Railway 
Company,**  in  <l^c.,  or  to  the  provisional  committee,  or  directors 
thereof,  between  and  inclusive  of  the  8th  day  of  May,  1845,  and 
the  22nd  day  of  August,  1846,  subject  to  all  just  allowances  be- 
tweeu  them;  and  neither  party  asking  the  Court  to  direct  any 
inquiry  as  to  the  amount  of  per-centage  proper  to  be  allowed  to 
each  party,  as  against  the  other,  for  work  which  might  have  been 
done  by  such  party  separately ;  and  the  Plaintiff,  by  his  counsel, 
submitting,  that  251.  per  cent,  ahall  be  allowed  upon  each  portion 
of  the  work  done  by  either  party  separately,  in  favour  of  the  party 
doing  such  work : — It  is  ordered,  that  it  be  referred  to  the  Master 
of  this  Court  in  rotation,  to  inquire  and  state  to  the  Court  what 
work  wag  done  by  tiie  Plaintiff  and  I>efendant  jointly,  or  by  either 
of  them  separately,  or  on  their  or  either  of  their  accouat,  for  the 
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Company,  or  the  proYiBional  committee,  or  directors  thereof,  he-         1848, 

tween  and  inclusiye  of  the  8th  day  of  May,  1845,  and  the  22nd 

day  of  August,  1846,  and  hy  whom,  or  on  account  of  which  such 

parties  respectirely,  the  work  was  done  jointly  or  separately  as 

aforesaid ;  and  also  the  amount  paid  and  payable  by  the  Compaay» 

or  ihe  ]^visional  commitiee,  or  directors  (hereof,  in  respect  of  such        •2>0cr6c. 

work.    And  it  is  ordered,  that  the  said  Master  do  take  an  account  of 

the  receipts  and  payments  of  the  Plaintiff  and  Defendant  respec- 

iiyel J  in  respect  of  the  transaction  of  the  aforesaid  business  of 

soiiciton  to  the  said  OompiAy,  or  to  the  proraioiial  committee,  or 

directors  thereof}  between  the  periods  aforesaid,  and  of  the  profits 

made  thereby.    It  is  ordered  that  the  Master  do  ascertain  what 

balance  is  due  from  either  of  the  said  parties  to  the  other  of  them, 

on  the  footing  of  the  aforesaid  deeiaration,  and  of  the  inquiries  aad 

Aooount  herein  directed;  and  when  such  balance  became  due;  and 

in  taking  the  aforesaid  account,  and  in  ascertaining  the  aforesaid 

balances,  the  Master  is  to  make  unto  the  parties  respectiyely  all 

just  allowances,  and  under  the  head  of  suck  just  allowanees  he  is 

to  alloir  to  each  party  for  work  and  labour  25^  per  cent,  upon  the 

ehaige  made  against  the  Company,  or  the  provisional  committee, 

or  directors  thereof,  for  each  portion  of  the  work  which  the  Master 

shall  find  to  hare  been  done  by  or  on  the  account  of  each  party 

separately,  exclusively  of  the  disbursements  in  relation  to  such 

work;  and  for  the  better  taking  of  the  said  account,  and  discovery 

of  the  matters  aforesaid,  the  parties  were  to  produce  (S:c.    Liberty 

to  state  special  circumstances.    The  4501.  to  be  paid  into  Court, 

and  invested  ^c.    Further  directions  and  costs  reserved.    Liberty 

to^>ply« 
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1848. 


2nd.  Zrdf  d 
im  June. 

It  if  fufficient 
that  the  memo- 
rial of  on  an- 
nuity, inrolled 
pnnuant  to  the 
act  58  Qea  8, 
c.  141,  ihoald, 
vnder  the  head 
"  ConBideration, 
and  how  paid/* 
itate  the  amount 
of  the  consider- 
ation, and  whe- 
ther paid  in 
money,  notei, 
or  hOlf  ,  as  the 
case  may  be; 
without  stating 
to  whom  the 
lame  was  paid, 
or  the  fiict  that 
part  of  such 
consideration 
was  paid  to  a 
third  person  in 
redemption  of 
a  prior  incum- 
brance on  the 
property* 


MOODY  V.  HEBBARD. 

X  HE  Plaintiff, — ^who  was  the  lessee  of  certain  mes- 
suages in  TothiUrfields,  which  he  had  mortgaged  to  T. 
and  /.  Mitchdl,  to  secure  the  repayment  to  them  of 
2262.,  and  also  chai^d  with  an  annuity  of  322.  in  favour 
of  one  Dean, — executed  an  indenture,  dated  in  October, 
1827,  whereby,  in  consideration  of  a  sum  of  8002.,  he 
granted  the  Defendant  an  annuity  of  642.,  charged  upon 
the  same  premises;  and  the  Mitchells  and  Dean,  who 
were  parties  to  the  indenture,  upon  having  their  re- 
spective charges  paid  off,  released  and  assigned  the 
premises  to  one  Cotes,  as  a  trustee,  to  secure  payment 
of  the  annuity  of  642.  to  the  Defendant,  and  subject 
thereto,  upon  trust  for  the  Plaintiff. 

The  8002.  consideration  for  the  annuity  was  paid  by 
the  Defendant  to  Cotes,  the  trustee,  in  sovereigns  and 
Bank  of  England  notes.  Cotes  applied  6422.,  part  of 
the  8002.,  in  payment  of  what  was  due  to  the  Mitchells 
and  Dean  in  respect  of  their  prior  incumbrances  on  the 
property,  and  handed  over  the  remaining  1582.  to  the 
Plaintiff.  The  Defendant  then  delivered  to  Cotes  his 
bill  of  costs,  which  Cotes  gave  to  the  Plaintiff.  This 
bill  amounted  to  762.  I6s.  6c2.,  but  the  Defendant  agreed 
to  accept  702.,  and  that  sum  the  Plaintiff  paid,  by  a 
note  for  1002.,  receiving  from  the  Defendant  a  cheque 
for  302.,  which  was  duly  paid  to  the  Plaintiff  by  the 
Defendant's  bankers. 


The  memorial  of  the  annuity,  which  was  inrolled 
pursuant  to  the  Annuity  Act  (a),  contained,  xmder  the 


(a)  53  Geo.  3,  c.  141. 
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head  "Consideration,  and  how  paid/'  these  wotds, — "80i. 
paid  in  money,  770Z.  paid  in  notes  of  the  Governor  and 
Company  of  the  Bank  of  England,  expressed  to  be  pay- 
able to  bearer  on  demand,  making  together  8002." 

The  bill  charged,  that  the  indenture  of  October,  1827| 
and  the  annuity  thereby  granted,  were  void,  by  reason 
that  the  consideration  was  not  truly  set  forth  in  the 
memorial,  and  prayed  that  the  same  might  be  declared 
to  be  void  accordingly,  and  that  the  indenture  might 
be  delivered  up  to  be  cancelled. 
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1648. 


SuuemaU. 


Mr.  Wood  and  Mr.  S.  S.  Bell,  for  the  Plaintiff,  cited 
Dttie  of  Bolton  V.  WiUiams  (a),  TTcwfrwrn  v.  Birch  (b), 
Watts  V.  Millard  (c),  Ex  parte  Ansell  (d),  Byne  v.  Pot- 
ter (e),  and  Finley  v.  Gardner  (/). 

Mr.  W.  Rvdally  for  the  defendant,  cited  Morris  v. 
Jones  (g),  Cane  v.  Lovelace  (/«),  and  the  observations,  3 
Sug.  V.  &  P.,  App.  xiv,  10th  ed. 


ArgumtfU, 


Vice  Chancellob: — 

The  statute  requires  a  memorial  of  the  annuity  to  be 
inroUed,  containing  a  statement  of  certain  particulars 
of  the  transaction,  among  which  is  the  pecuniary  con- 
sideration for  the  grant.  The  memorial  is  divided  into 
columns,  of  which  one  is  intitled  '^  Consideration,  and 


Judgment, 


{a)  2Yes.jun.  138;  J3.  0.,  ^ 
Bro.  C.  C.  297. 
{b)  5  T.  R.  472. 
(e)  Id.  698. 
((Q  1  B.  <k  P.  N.  R.  62. 


(e)  6  Ves.  609. 
(/)  6  B.  «fe  C.  165. 
(y)  2  B.  <b  C.  232. 
(A)  2  B.  &  Ad.  767. 


wWiOtn^nwt 
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1848.  how  paid/'  The  memorial  in  this  case  correctly  states 
what  was  paid,  but  it  does  not  state  the  fkct  that  the 
consideration-money  was  applied  partly  in  redeeming  an 
old  annuity,  and  paying  off  an  existing  charge.  This 
fact,  it  was  said,  ought  to  have  been  introduced  into  the 
memorial  This  is  the  only  objection.  In  the  absence 
of  authority,  I  cannot  take  that  view  of  the  statement. 
The  body  of  the  act  requires,  that  the  pecuniary  consi- 
deration paid  by  the  grantee,  shall  be  stated  in  the  me- 
moriaL  The  schedule  or  example  given  in  the  act,  was 
not  intended  to  enlarge  the  provision  in  the  body  of  the 
act,  but  to  explain  what  was  meant  What  then  is  to 
be  understood  by  the  word  "how''?  The  column  ex- 
plains it  by  mentioning  money,  notes,  or  bills  of  ex- 
change, as  the  case  may  be;  but  it  is  obvious  that  the 
form  pointed  out  for  the  memorial  does  not  enlarge  the 
language  of  the  act  in  the  way  contended  for  by  the 
Plaintiff.  This  is  Sir  Edward  Sugden's  opinion  (a),  and  is 
mine  also. 

The  cases  under  the  old  Annuity  Act,  except  the  Duke 
of  Bolton  V.  WiUiams,  do  not  conflict  with  this  view  of 
the  case,  and  the  later  cases  cited  by  Mr.  RudaU,  tend  to 
shew  that  in  the  act  of  the  53rd  Geo.  3,  the  word  "consi- 
deration'" is  not  to  be  extended  beyond  its  natural  mean- 
ing. The  Court,  in  its  judgment  in  Jhike  o/BoUon  y.Wil- 
liams(b)y  supposes  the  old  act  to  require,  that  the  memo- 
rial shall  state  "  to  whom''  the  consideration  is  paid,  and, 
from  the  language  of  the  judgment,  it  would  appear  that 
the  Court  considered  the  application  of  the  considera- 
tion to  be  inseparably  involved  in  the  consideration  itself. 
But  that  was  a  case  under  the  old  Annuity  Act,  and  (as 
Sir  Edward  Sugden  observes)  to  put  that  construction 

(a)  V.  <fe  P.,  Yol.  8,  App.  x£y.,  (b)  2  Vea.  jun.  138 ;  S.  C,  4 
p.  24,  lOth  ed.  Bro.  0.  C.  207. 


CASES  IN  CHANCERY*  185 

upon  the  nc^  act  (notwithstanding  the  form  of  the  me-      JL84a 
morial)  would  be  to  perpetuate  the  inconyeniences  the 
new  act  was  intended  to  remove  (a). 

Bill  digmissed,  the  Plaintiff  suing  in 
form&  pauperis,  without  costs. 

(a)  UHmpra. 


1849. 

SMITH  V.  OAPRON.  sa^SuK'.* 

D26^A  Nov. 
EMUBREB,  for  want  of  equity  to  a  vendor's  bill  The  yendor'B 

for  specific  performance.  fo?'.^^^ 

fbrmance  of  an 

The  bill  stated,  that,  by  an  indenture  of  lease  of  the  S^cm^bL^- 
17th  of  March,  1845,  Lord  Monteagle  and  Lady  Lucy  ^^S^dl^lT' 
StandUh  demised  a  messuage,  numbered  51,  in  Great  °^^  ^^  ^® 

,  lease  not  to  ai- 

Ormondrdreety  to  Thomas  Wakefield^  his  executors,  ad-  sign  without 
ministrators,  and  assigns,  to  hold  the  same  unto  the  the  ic^^ but 
said  Thomas  Wakefield^  his  executors  and  administra-  ^^^^^^j*^^^. 
tors,  for  the  term  of  fourteen  years,  from  Midsummer  tiff  had  or  could 

.  .  .  -  -    ,  «     «       obtain  such  a 

then  next,  subject  to  the  payment  of  the  rents  and  the  license:— ZTe/d, 
performance  of  the  covenants  therein  reserved  and  con-  ^t^thrc^'' 
tained:  one  of  which  covenants  was,  that  the  said  Tho^  »*  *|»«  Scaring 

of  tlic  cause, 

mas  Wakefield^  his  executors  or  administrators,  should  upon  such  facto, 
not  at  any  time,  during  the  continuance  of  the  said  ^^^  the  bill, 
term,  assign  or  underlet  the  same  premises  without  the  Ji^to'S^rMMtl?^ 
license  of  the  lessors  in  writing  first  had  and  obtained  *f  J°q«»re  ^he- 

-I'll*  *"®'  "^®  vendor 

for  that  purpose;  and  it  was  agreed,  that  such  license^  could  make  a 
if  obtained,  should  not  extend  to  any  future  assignment  §^thc*demu^ 
or  demise  of  the  said  premises,  or  be  construed  as  a  ^^^J^^ 
waiver  of  the  said  covenant  for  restraining  or  disposing  ruled. 
of  the  said  premises,  but  should,  from  time  to  time,  as 
and  when  the  same  should  be  giv^  be  limited  and 
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1849. 


Statement4 


confined  to  the  particular  person  or  persons  in  such 
license  named;  that,  by  an  indenture  of  the  25th  of 
January,  1847,  indorsed  on  the  lease,  Wakefiddy  with 
the  consent  of  Lord  Monteagle,  who  had  survived  Lady 
LtLcy  Standish,  assigned  the  messuage  for  the  residue 
of  the  term  to  the  Plaintiff,  his  executors,  administra- 
tors, and  assigns,  subject  to  the  rent  and  covenants. 
And  that  a  memorandum,  dated  the  29th  of  November, 
1848,  was  written  upon  an  inventory  of  fixtures  by 
the  Defendant,  and  signed  by  both  parties;  and  was  as 
follows: — 

"November  29th,  1848. — Memorandum,  that  it  is 
agreed  between  Edwin  Smith  and  Thomas  WiUiam  Car 
pron,  that  the  said  Edwin  Smith  hereby  agrees  to  sell, 
and  the  said  Thomas  WiUiam  Capron  hereby  agrees  to 
purchase,  at  and  for  the  price  of  200Z.,  the  several  arti- 
cles and  things  described  in  the  above-written  inven- 
tory as  fixtures  or  otherwise,  and  now  being  in  or  about 
the  house  51,  Great  Orinond'Street,  in  the  occupation  of 
the  said  Edwin  Smith,  (with  the  exception  of  the  ma- 
hogany porch  and  screen  in  the  front  or  entrance  hall, 
which  the  said  Edwin  Smith  is  to  be  at  liberty  to  re- 
move at  his  own  expense,  making  good  any  damage  to 
the  doors  and  walls  occasioned  thereby) ;  and  the  said 
Edmn  Smith  also  agrees  to  execute  an  assignment  of 
his  interest  in  the  said  premises  to  the  said  Thomas 
William  Capron,  such  assignment  to  bear  date  the  25th 
day  of  December  next,  on  which  day  possession  is  to  be 
delivered  to  the  said  Thom^as  William  Capron;  and  the 
said  Edwin  Smith  hereby  agrees  to  pay  and  discharge 
the  rent,  together  with  all  taxes,  rates,  water-rates,  gas- 
rates,  and  all  other  charges  whatsoever,  which  may  be 
or  accrue  due  for  the  said  premises  to  such  25th  day  of 
December.'' 


The  bill  averred,  that  the  Plaintiff  was  ready  and 
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willing  to  perform  his  part  of  the  agreement,  and  that         i849. 
the  Defendant  had  accepted  the  Plaintiff's  title,  and 
was  precluded  from  investigating  the  same;   and  it 
prayed  a  decree  for  the  specific  performance  of  the 
agreement 


Arffumeni, 


Mr.  Schomherg^  for  the  Defendant,  in  support  of  the 
demurrer,  argued,  that,  inasmuch  as  the  bill  stated  that 
the  Plaintiff  could  only  assign  with  the  license  of  the 
lessors,  and  did  not  state  any  such  license,  it  shewed 
that  the  Plaintiff  had  no  power,  or,  at  least,  did  not 
shew  that  he  had  power  to  perform  the  contract;  and 
that,  therefore,  he  could  not  sustain  the  bill.  The  co- 
venant in  this  case  would  run  with  the  land.  The  title 
must  be  shewn  upon  a  bill  with  the  same  certainty  as 
upon  a  declaration  at  law:  Lord  Ua^ridge  v.  Stave- 
land  (a),  BaUs  v.  Margrave  (6). 

Mr.  Wood  and  Mr.  Southgate,  for  the  Plaintiff,  con- 
tended, first,  that,  notwithstanding  the  special  terms  of 
the  covenant,  the  assignment  having  once  been  made, 
the  assignee  was  in  of  the  whole  term,  and  was  subject 
to  the  covenant  against  the  assignment  made  by  the 
original  lessee,  Dumpor's  ca^e  (c),  that  the  covenant 
might  remain  binding  as  against  the  lessee.  Paid  v. 
Nurse  {d) ;  but  with  that  the  assignee  had  nothing  to  do. 
It  was  not  necessary  to  state  expressly  that  a  license  to 
assign  could  be  procured;  but  that  fact  was  substan- 
tially involved  in  the  averment  that  the  Plaintiff  was 
ready  to  perform  his  part  of  the  contract.  Even  sup- 
posing the  license  necessary^  in  order  to  give  the  de- 
fendant a  title,  still  the  Plaintiff  might  procure  it  at 

(a)   Per  Lord  ffardvnch^  1         (c)  4  Rep.  119, 
Ves.  56.  {d)  2  Man.  &  Ry.  625. 

{b)  3  Beav.  284. 
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any  time  before  the  Master  made  his  report,  and  he 
would  be  entitled  to  the  decree:  Koei  t.  Hoy  (a). 


JmlgnienL       ViCE-ChANCELLOB  : 


The  only  question  is,  whether,  if  the  cause  were  now 
at  the  hearings  and  nothing  more  was  stated,  admitted, 
or  proved^  than  what  appears  on  the  bill,  I  should  be 
of  opinion,  that  the  Plaintiff  had  not  asserted  a  title  to 
the  premises  comprised  in  the  contract,  and  that  the 
Defendant  was  entitled  to  a  decree  dismissing  the  bill, 
without  directing  a  reference  to  the  Master.  The  objec- 
tion raised  by  the  demurrer  is  one  of  very  strict  pleading. 
There  is  the  absence  of  an  affirmative  averment,  which^ 
it  is  contendedi  is  a  ground  for  allowing  the  demurrer. 
The  bill  states  a  covenant  not  to  assign  without  license^ 
and  if  it  had  appeared  that  there  was  a  proviso  for  re- 
entry on  breach  of  the  covenant,  the  Plaintiff,  omitting  to 
state  that  he  had  or  could  procure  a  license  to  assign, 
might  not  have  shewn  a  title.  But  the  bill  does  not 
state  any  proviso  for  re-entry  on  breach  of  the  cove- 
nant According  to  what  appears  upon  the  bill,  the 
Plaintiff  may  be  able  to  give  the  defendant  a  title 
which  would  be  good  at  law,  although  the  covenantor 
may  still  be  Uable  for  a  breach  of  covenant  I  do  not 
give  any  opinion  as  to  what  might  have  been  the  effect 
of  the  absence  of  the  averment  as  to  the  license,  if  there 
had  been  a  proviso  for  re-entry;  but,  I  think,  I  should 
be  bound,  if  the  cause  were  at  the  hearing,  upon  thesd 
facts  to  give  the  Plaintiff  the  benefit  of  a  reference  to  the 
Master  to  inquire  whether  a  good  title  could  be  made 

Demurrer  overruled. 


(a)  VicC'Ckancdlor^  23rd  Feb.  1820,  2  Sug.  V.  4r  P.,  32,  lOth  od. 
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By  the  answer  of  the  Defendant  it  was  admitted,  that       i849. 
on  or  about  the  2l8t  of  November,  1848,  the  Plaintiff 
informed  the  Defendant  of  the  nature  of  his  interest  in 
the  leasehold  premises,  as  to  the  term  of  years  and 
amount  of  rent,  that  the  Plaintiff  produced  for  his  in-       |"V««w« 
spection  the  lease  and  assignment,  and  that  the  Defend-  for  an^aLign-  ^ 
ant  looked  at  the  same  to  ascertain  the  number  of  years  Je  Piafn^*^ 
for  which  the  premises  were  holden,  and  the  rent;  but  ^^^  ^^  lease 

.  .  to  the  Defend- 

the  Defendant  said,  that  he  did  not  observe  or  know  of  ant,  and  the 
the  covenant  against  assignment,  and,  if  he  had  been  ed^at'^tiiic  lease 
aware  of  that  covenant,  he  would  not  have  entered  into  andtheindonc- 

'  ment  by  which 

the  treaty.    The  Defendant  admitted,  that,  on  the  30th  the  original 
of  November,  1848,  he  wrote  to  the  Plaintiff  a  letter  signed  the  lease 
excusing  himself  from  accommodating  the  Plaintiff  with  ^^?^  ^^J^; 
a  part  of  the  purchase-money  immediately,  as  the  latter  ^  ■^*«^'  ^* 

the  assignment 

had  requested,  and  saying  that  he  might  depend  upon  was  made  with 
his  being  prepared  at  the  time  mentioned,  cautioning  the  lesso^  The 
the  Plaintiff  at  the  same  time  to  direct  that  care  should  ^^'J'J^^^ 
be  taken  to  avoid  injury  to  the  walls  in  removing  the  ^^  Plaintiff  to 
furniture,  adding  m  a  postscript, — "As  the  assignment  posed  assign- 
to  me  can,  of  course,  be  by  indorsement  and  in  totidem  dbnLun  the 
iferbiSy  as  that  to  yourself,  perhaps  you  would  let  your  ^1^^^^^ 
clerk  engross  it  on  the  deed  with  a  35&  stamp,  and  for  assignment 

t  •  1     V  *i     fiTi      •¥%   /•      1  •  f   1       «        thereon  to  him- 

which  I  can  repay  you.  The  Defendant  said  he  be-  sei£  Upon  a 
lieved  that  the  solicitor  of  the  lessor  had  stated  to  the  J^rf^^^"" 
Plaintiff,  that  a  license  to  assign  to  the  Defendant  or  ^e.i>efendimt 

denied,  by  hu 

any  responsible  tenant  would  be  granted  as  a  matter  of  answer,  that  he 

had  seen  tho 
course.  covenant 

^■^^•■'••■^•■""•■■■■^■■■^^  against  assign- 

ment  without 

At  the  hearing,-  •  '^-^^f 

ed,  upon  the  cir- 

Mr.  Wood  and  Mr.  Sotiihgate^  for  the  Plaintiff,  con*-  cumstances,that 
tended,  that  the  Defendant  had  accepted  the  titla    In  hi^  notice  of 
Burroughs  v.  Oakley  (a),  Sir  Thomas  Plumer,  M.  R,  that  covenant 
said,  that  the  preparation  of  the  conveyance  was  an  im- 

(d)  3  Swanst.  159. 
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1849.  portant  fact,  as  sbewingi  "  that  the  parties  had  arriyed 
at  a  stage  of  proceeding  subsequent  to  the  question  of 
title.''  The  Defendant  certainly  could  not  now  insist 
upon  the  production  of  the  landlord's  title:  Clivey. 
Beaumont  (a). 

The  Solicitor-Oeneral  and  Mr.  Schombergy  for  the  De- 
fendant 

There  is  no  contract  on  the  part  of  the  Defendant  to 
take  an  assignment  of  the  lease.  The  agreement  is  for 
the  purchase  of  the  specified  articles  in  the  house,  and 
the  term  as  to  the  assignment  is  introduced  for  the  De- 
fendant's benefit,  if  he  should  require  it  But  if  there 
be  a  contract  to  take  the  assignment,  it  was  the  duty  of 
the  Plaintifi^,  in  order  to  entitle  himself  to  the  decree, 
to  prove  that  he  can  obtain  a  license  to  assign,  and  that 
he  has  in  fact  obtained  it:  Mason  v.  Corder  (6),  Lloyd 
V.  Crispe  (c).  The  Defendant  has  done  nothing  to  de* 
prive  him  of  the  benefit  of  the  common  inquiry  as  to 
title.  Even,  if  objections  had  been  distinctly  waived, 
and  it  should  be  afterwards  shewn  that  there  is  some 
defect  in  the  title  unknown  to  the  purchaser,  the  Court 
will  not  decree  specific  performance:  Warren  v.  Rich- 
ardson (d).  In  this  case  the  covenant  against  assign- 
ment without  license  is  in  a  very  special  form,  and  was 
wholly  unknown  to  the  Defendant,  until  after  the  insti- 
tution of  the  suit  Not  only  is  such  a  covenant  unusual, 
but  in  this  case  the  form  of  the  covenant  is  uncommon; 
and  the  Defendant  may  never  be  able  to  get  rid  of  the 
property:  this  is  an  objection  to  enforcing  specific  per- 
formance. 


(a)  1  De  G.  <Sr  S.  397.  (c)  6  Taunt.  249. 

(J)  7  Taunt.  9.  (d)  Younge,  1. 
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The  Yiob-Chahobllob  held,  that  the  terms  of  the  me-        1849. 
morandmn  amounted  to  a  contract  to  take  an  assign- 
ment of  the  lease,  and  that,  under  that  agreement,  the 
Defendant  having  previously  inspected  the  lease,  and 
become  acquainted  with  its  terms  and  of  the  Plaintiff's 


ArgwmetnL 


An  agT«emeiity 


interest  in  the  premises,  as  stated  in  the  answer,  could  ngned  by  A. 
not  insist  upon  proof  of  the  lessor's  title.  ^e  by  A.'and 

pnichaae  by  B. 
_^^.^^^  of  thefixtaret 

in  aleaseat  a 
certain  piioe* 

Mr.  FbodE,  in  replj,  upon  the  point  as  to  the  covenant  and  that  a. 
against  assignment  without  licence,  cited  Cosser  v.  Col-  tj^^^^JT 
Unge  (o),  Frms  v.  Wright  (6),  Pope  v.  Garland  (c);  and  ^"^h^Jl^B. 
submitted  that  the  Court  could  not  consider  the  Defend-  to  bear  date  on 
ant  as  having  been  ignorant  of  the  existence  of  the  cove-  Hdd  to'^be  a""^ 
nant,  when  he  entered  into  the  contract  Sfrach^"** 

■ignment  when 

executed;  and 

B.  baT] 


•pected  tlie 


Vicb-Cha»cbilob:-  l!Sl!!!.t 


A.,  and  tubee- 

This  is  a  bill  by  the  assignee  of  a  lease  against  a  per-  qnentiy  directed 

^^  °  *  A.  to  r-"—  — 


son  who  is  alleged  by  the  Plaintiff  to  have  entered  into  anignment  to 
a  contract  to  take  an  assignment  of  the  lease.    The  ori-  indoned  Pa- 
ginal lease  contains  a  covenant  not  to  assign  without  Jj^J'J^J^** 
the  licence  of  the  landlord;  and  Thmuia  Wakefiddy  the  ^  ^  pmdud- 

«    a  ^(1  from  ^^luliniy 

original  lessee,  obtained  a  licence  enabling  him  to  as-  for  the  leeeor"! 

sign  the  lease  to  the  Plaintiff.     The  assignment,  ex-  ^  ** 

pressed  to  be  made  with  the  consent  of  the  landlord,  ^^^dgmmt, 
was  indorsed  on  the  lease.  The  Defendant  contends, 
first,  that  there  is  no  contract;  secondly,  if  there  be  a 
contract,  that  the  Plaintiff  cannot  make  a  good  title; 
and  lastly,  that  the  covenant  against  assignment  is  a 
surprise  upon  him:  that  he  had  no  notice  of  it,  until 
the  bill  was  filed,  and  therefore,  that  he  did  not  pur- 
chase in  fact  what  he  supposed  himself  to  be  buying. 

(a)  3  My.&  K.  283.         (b)  4  Madd.  364.       (c)  4  T.<fe  C.  394. 
VOL.  VII.  0  H.  W. 
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1849.        The  two  former  points  I  disposed  of  at  the  conclusion 
of  the  argument  for  the  Defendant 


On  the  2l8t  of  November,  during  the  treaty  between 
'^^'"***^'  the  parties,  the  Plaintiff  gave  the  Defendant  the  origi- 
nal lease,  with  the  assignment  indorsed  upon  it,  for  his 
inspection.  The  Defendant  then  looked  at  the  body  of 
the  lease  and  indorsement.  On  the  29th  of  November, 
an  agreement  for  the  sale  of  the  fixtures  and  assignment 
of  the  Plaintiff's  interest  in  the  premises  is  prepared 
and  signed  by  the  Defendant.  The  Plaintiff  had  de- 
sired that  some  part  of  the  purchase-money  might  be  at 
once  paid,  but  this  the  Defendant  by  a  letter  of  the  30th 
of  November  declined,  but  added  "  Of  course  you  may 
depend  upon  my  being  prepared  at  the  time  mentioned." 
In  a  postscript  to  the  same  letter,  the  Defendant  said, 
that  the  terms  of  the  assignment  to  Smith  would  be 
sufficient  for  that  to  himself,  and  requested  the  Plain- 
tiff to  have  his  assignment  indorsed  totidem  verbis. 
After  this,  the  dispute  arose,  which  had  no  connection 
with  the  defence  now  raised  at  the  bar. 

If  this  case  had  come  before  the  learned  judge  who 
decided  Gosser  v.  OoUerige,  there  is  no  doubt  of  what 
his  decision  would  have  been.  There  might  be  hardship, 
if  a  case  were  to  be  determined  upon  constructive  no- 
tice. But  in  this  case  Mr.  Oapran  saw  the  indorsement 
on  the  lease,  and  by  that  indorsement  it  appeared,  that 
the  licence  to  assign  was  necessary.  It  is  also  admitted 
that  he  looked  into  the  body  of  the  lease,  and  therefore, 
he  had  actual  notice  of  its  contents,  or  such  part  of  the 
contents  as  he  thought  it  useful  or  material  to  read 
The  presumption  would  therefore  be,  that  he  had  made 
himself  acquainted  with  the  whole  of  the  instrument 
I  do  not  think  that  I  ought  to  allow  this  presumption 
to  be  rebutted  by  the  averment  of  the  Defendant,  that 
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he  looked  into  the  other  parts  of  the  lease,  and  did 

not  observe  the  covenant  upon  which  his  objection  is 

founded.     I  may  also  observe,  that  this  covenant,  if 

not  strictlj  an  usual  covenant,  is  at  least  so  common  that     j^JIILs 

there  can  be  no  hardship  in  regarding  it  as  no  surprise 

upon  the  Defendant 


DxoLABB  the  Plaintiff  entitled  to  the  specific  perfonnance  of  the        MimU», 
agreement.   Refer  it  to  the  Master  to  inquire  whether  he  can  make 
a  good  title,  and,  on  such  inquiiy,  the  Master  is  to  consider  and 
treat  the  title  of  the  lessor  as  a  good  title. 


1848. 
PIMMt;.INSALL.  Vo^ZJ'jf 

AlfUhJune. 
SUIT  by  a  simple  contract  creditor  of  Thomas  Stan-      ^^^  y,^-  j„. 

leyHiU,  who  died  on  the  llth  of  March,  1837,  intestate  ^^^^^^^ 

as  to  his  real  estate,  and  leaving  only  one  child,  Mary  than  hif  per- 

Ann,  his  infant  daughter  and  heiress-at-law.  •offidenttopay, 

died  intartate  •• 
tohiarealM- 

By  certain  articles,  dated  the  24fth  of  August,  1837,  tate,  ^hich  de- 

icc&uMi  upon 

made  prior  to  their  marriage,  Mary  Ann  the  daughter,  hiadaughterand 
and  the  Defendant  Insall,  covenanted  to  settle  the  es-  minor.  Thl'  * 
tates  which  had  descended  upon  Mary  Ann, as  heiress-  rie^dnrinirher 


at-law,  to  the  use  of  Mary  Ann  for  life,  remainder  to  minority,  hav- 

n^g  entand  into 

the  Defendant  TnsaU  the  husband  for  life,  remainder  articiei  to  lettU 
to  such  of  the  children  of  the  marriage  as  the  husband  attiSSgheT" 
and  wife  should  appoint,  and  in  default  of  such  appoint-  J^^^^^ 

partiettoand 
the  iBfoe  of  the 
maniage,  with  power  to  yary  the  settlement  within  lix  monthi  after  she  attamed  her  age  of  twenty- 
one  years.  After  the  said  six  months  had  expired,  the  estates  were  settled,  with  power  of  rero- 
cation;  and,  by  a  subsequent  deed,  the  uses  were  reyoked,  and  the  same  estates  were  i^pointcd  to 
trosteea  for  sale,  and  payment  of  the  debts  of  A.,  and,  subject  to  such  trusts,  for  the  benefit  of  the 
Iniaband  and  wife,  and  issue  of  the  marriage.  After  the  death  of  the  wife,  the  deeds  of  settlement 
and  appointment  were  set  aside  at  the  suit  of  one  of  the  children  of  the  marriage,  and  the  estates 
decreed  to  be  reeonveyed  to  the  uses  expressed  in  the  articles : — Held,  subsequently,  in  a  suit  by 
a  creditor  of  A.,  that  the  real  estate  was  subject  to  Uie  payment  of  such  parts  of  A.'s  debts  as 
his  personal  estate  was  insufficient  to  pay. 

Articles  made  upon  the  marriage  of  a  minor,  coTenanting  to  settle  her  real  estate  on  attaining 
her  majority,  for  the  benefit  of  hmelf  and  her  husband  and  the  issue  of  her  marriage,  preclude 
the  husband,  during  the  coverture,  from  doing  or  concurring  in  any  act  inoonsistent  with  the  arti- 
cles, but  are  not  binding  upon  the  wife. 

o2 
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1848.  ment  to  the  said  children  as  tenants  in  common ;  if  there 
should  be  no  issue  of  the  marriage,  then  to  such  uses 
as  the  wife  should  bj  deed  or  will  appoint,  and  in  de- 
fiuilt  of  such  appointment,  to  the  use  of  the  wife,  her 
heirs  and  assigna  The  articles  provided  that  the  trus- 
tees of  the  settlement  should  have  power  to  sell  the 
settled  estates  during  the  joint  lives  of  the  husband 
and  wife  and  the  life  of  the  survivor,  and  to  pay  one- 
third  of  the  monies  so  produced  to  the  husband,  and 
re-invest  the  other  two-thirds  in  other  lands,  to  the  uses 
before  declared  And  it  was  thereby  provided  that  it 
should  be  lawful  for  the  husband  and  wife,  and  the  trus- 
tees thereby  named,  or  the  major  part  of  such  parties,  in 
case  of  any  difference  between  them  at  any  time  within 
six  months  after  the  wife  should  have  attained  the  age  of 
twenty-one  years,  and  before  or  at  the  time  of  the  exe- 
cution of  the  settlement,  to  add  to  or  otherwise  vary  or 
alter  all  or  any  of  the  said  limitations,  subject  only  and 
without  prejudice  to  the  provision  agreed  to  be  made  for 
the  wife;  and  also  to  insert  in  the  settlement  a  power 
of  revocation  and  new  appointment  Mary  Ann  was 
a  minor  at  the  date  of  the  articles,  and  at  the  time  of 
the  marriage. 

The  original  bill  was  filed  in  November,  1838,  against 
the  husband  and  wife  and  the  trustees  named  in  the 
articles,  alleging  that  the  husband  and  wife  had  poa- 
sessed  themselves  of  personal  estate  of  the  testator 
more  than  sufficient  for  the  payment  of  his  debts,  and 
praying  payment  thereout,  or  if  the  same  should  be 
insufficient,  that  the  deficiency  might  be  made  good  by 
the  sale  or  mortgage  of  the  real  estate  descended,  and 
that  the  articles  might  be  declared  to  be  void. 

Mary  Ann^  the  wife,  attained  her  age  of  twenty-one, 
on  the  14th  of  January,  1839. 
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On  the  2iid  of  May,  1840,  indentures  of  settlement^  1348. 
purporting  to  be  made  in  pursuance  of  and  in  con- 
formity with  the  articles  of  August,  1837,  were  exe- 
cuted by  the  husband  and  wife,  reserving  a  power  of 
revocation  and  new  appointment;  which  power  was 
exercised  by  an  indenture  dated  the  4th  of  May  fol- 
lowing, whereby  the  real  estate  was  i^pointed  to  cer- 
tain trustees  and  their  heirs,  upon  trusts  for  sale  and 
for  the  payment  of  the  debts  of  the  intestate  Tlumuu 
Stanley  Hill  out  of  the  proceeds  of  such  sales,  and  the 
payment  of  the  surplus  of  such  proceeds  to  the  trustees 
of  the  marriage  settlement,  upon  the  trusts  thereof 

Mary  Ann  the  wife  died  in  September,  1840,  leaving 
two  infant  children. 

In  July,  1844,  a  bill  was  filed  in  the  name  of  one 
of  the  children  of  the  marriage,  against  the  surviving 
parties  to  the  deeds  of  May,  1840,  and  the  other  child 
of  the  marriage,  who  was  the  heir-at-law  of  his  mother, 
to  obtain  the  opinion  of  the  Court  on  the  validity  of 
those  deeds,  praying  that  the  settlement  might  be  re- 
formed, if  not  in  conformity  with  the  articles,  and  that 
the  subsequent  appointment  in  trust  for  sale  might  be 
set  aside,  or  otherwise,  that  the  trusts  of  the  latter  deed 
might  be  performed.  Upon  the  hearing  of  this  caiise 
the  Court  by  its  decree,  dated  the  27th  of  July,  1844, 
declared  that  the  trustees  for  sale  under  the  deed  of  the 
4th  of  May,  1844,  were  trustees  of  the  l^gal  estate  in  the 
premises,  upon  the  trusts  declared  thereof  by  the  articles 
of  the  24th  of  August,  1837,  and  directed  a  re-convey- 
ance of  the  estate  to  the  trustees  named  in  the  articles 

The  executors  of  the  Plaintifi*in  the  original  suit  filed 
their  bill  of  revivor  and  supplement  in  December,  1844, 
against  the  husband,  the  children  of  the  marriage,  one  of 
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whom  was  the  heir-at-law  of  the  deceased  wife,  the  trus- 
tees named  in  the  articles  of  1837,  the  trustees  of  the  deed 
of  the  4th  of  May,  184iO,  and  the  executor  of  T?ionui8 
Stanley  HiXL  A  decree  was  made  in  1845  in  the  origi- 
nal and  supplemental  suit  The  Master  reported  that 
debts  had  been  proved  before  him  to  the  amount  of 
17,3272.,  and  that  the  real  estate  was  subject  to  mortgar 
ges  amounting  to  the  further  sum  of  19,4501.,  and  that 
the  personal  estate  of  the  testator  had  been  wholly  ex- 
hausted by  the  payments  made  by  the  Defendants,  the 
husband  and  executor,  which  he  had  allowed  to  them 
in  account,  and  that  balances  amounting  to  30352L  were 
due  to  the  said  executors  in  respect  of  such  payment& 


At  the  hearing  for  further  directions, 

Argument,         The  SoUcitOT-Qeneral  and  Mr.  De  Oex  for  the  Plaintiff. 

The  settlement  by  the  articles  of  August,  1837,  was 
not  binding  upon  Mrs.  InsaU:  Simson  ▼.  Jones  (a),  Hcui- 
ings  V.  Orde  (6),  OodacU  v.  WM  (c).  It  was  not,  therefore, 
an  alienation  of  the  estate,  having  the  effect  of  taking 
it  out  of  the  reach  of  creditor&  It  is  not  because  a  con- 
tract may  be  beneficial  to  an  infant  that  the  infant  can 
be  bound  in  equity:  Flight  v.  BoUamd  (d).  Before  the 
infant  came  of  age,  the  original  suit  was  instituted,  and 
therefore  any  confirmation  of  the  articles  must  have 
been  made  with  notice  of  the  claim  of  the  creditors, 
which  would  have  rendered  the  settlement  firaudulent 
and  void  under  the  stat  13  Eliz.  a  5:  Gfooch's  case  (e), 
Apharry  v.  Bodingham  (/).  The  authority  of  these 
cases  was  admitted  in  Richardson  v.  Horton  (g).    A  pur- 


(a)  2  Ru88.  <fe  My.  365. 
(6)  11  Sim.  205. 

(c)  2  Keen,  99. 

(d)  4  Russ.  298. 


(e)  5  Bep.  60  a. 
(/)  Cro.  Eliz.  350. 
(^)  7  Beay.  112. 
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cliaaer  for  value  during  the  pendency  of  a  suit  is  bound  xsiSb 
bj  it:  Daiy  y.  KeUjf  (a).  The  estates  were  held  dis- 
charged of  the  debts  of  the  intestate  in  the  cases  of 
Spademan  y.  TimbrM  (b\  and  Mathews  v.  Jones  (c),  be- 
cause there  had  been  an  effectual  conyeyance  of  the  es- 
tates by  the  heir  or  devisee.  In  this  case  the  heiress-at- 
lawy  and  the  other  parties  to  the  articles,  so  far  from 
confirming  the  settlement,  or  attempting  to  perfect  it» 
actually  set  it  aside  by  the  deed  executed  when  she  air 
tained  her  majority.  The  deeds  of  May,  1840,  cannot 
be  r^[arded  as  an  adoption  of  the  articles,  and  the  es- 
tates are  therefore  left,  as  they  previously  were,  liable 
in  equity  to  the  debts  of  the  intestate. 

Mr.  Wood  and  Mr.  Malins,  for  the  infant  children  of 
Mr.  and  Mrs.  InsalL 

The  question  is  not  affected  by  the  existence  of  the 
original  suit ;  no  personal  representative  of  the  intestate 
was  a  party  to  the  suit,  and  if  there  had  been,  a  pur- 
chaser is  not  bound  to  take  notice  of  a  bill  for  payment  of 
debts  generally  out  of  the  estate :  Waiker  v.  Flamsteadid). 
Persons  within  the  marriage  contract  are  always  treated 
as  purchasers  for  value.  In  the  case  of  Bichardson  r 
Horton  there  was  a  distinct  recital  that  the  personal 
estate  was  insufficient  for  the  payment  of  the  debta 
In  this  case,  the  original  bill  stated  that  the  defendants 
had  possessed  personal  estate  of  the  testator  more  than 
sufficient  for  the  payment  of  his  debts;  and  it  may  be 
questioned  whether  the  different  statements  by  the  sup- 
plemental bill  does  not  render  the  suit  ineffectual: 
Blackburn  v.  SlxmiUmd  (e).     The  settlement  made  by 


(a)  4  Dow,   436,    per    Lord         (c)  2  Anst.  506. 
£ldon,  {d)  3  Ld.  Ken.  Rep.  57. 

(b)  6  Sim.  253.  {e)  15  Sim.  64. 
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^VpUtHdUm 


the  articles  was  not  void,  bat  was,  at  the  utmost,  only 
voidable  by  the  infant,  on  attaining  her  majority:  Zauch 
y.  Parsons  (a),  Dumford  y.  Lane  (b).  It  was  not  like 
a  case  of  an  instrument  yoid  from  the  b^inning: 
Doe  y.  Butcher  (c),  MachU  y.  Clark  (d).  Nor  was 
it  a  voluntary  settlement,  so  as  to  be  within  the  stat 
13  Eliz.  a  5.  The  articles  have,  in  fact,  been  con- 
firmed by  the  decree  of  the  Court  in  the  suit  of  InaaU 
V.  Ineall  (e),  as  well  as  by  the  act  of  the  wife,  who 
had  settled  the  estates  in  pursuance  of  the  articles,  at- 
tempting at  the  same  time  to  add  other  provisions  which 
were  invalid :  Coimtesa  of  Coventry  y.Earl  of  Coventry  {f). 
Supposing  the  infant  not  to  be  bound  by  the  articles,  and 
that  nothing  had  been  done  to  confirm  them,  she  could 
not,  during  the  coverture,  do  any  act  to  defeat  the  settle- 
ment thereby  agreed  to  be  made:  MUner  v  Lord  Hare- 
wood(g) ;  and  the  husband  was  undoubtedly  bound,  and 
prevented  from  doing  or  concurring  in  any  act  in  de- 
rogation of  the  settlement 


Mr.  Campbelly  for  the  Defendant  In^otJl^  the  husband. 

Mr.  Metcalfe^  for  the  personal  representative  of  Z%o- 
maa  Stanley  HUL 

Mr.  Heaikfiddy  for  the  trustees  named  in  the  articles, 
and  the  trustees  appointed  by  the  deeds  of  1840. 


Jmd^maU.       ViCE-ChANCBLLOB: — 

In  March,  1837,  ThoniM  Stanley  Hill  died  intestate 
as  to  his  real  estate,  leaving  an  only  child,  a  daughter, 


(a)  Burr.  17H  1808. 
{h)  1  Bro.  C.  C.  106. 
{e)  1  Doug.  50. 
{d)  2  Salk.  619. 


{e)  Supra,  p.  195. 
(/)  2  P.  Wms.  222. 
{g)  18  Vea.  275. 


Jmdgmtni* 
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Mary  Ann,  then  an  infant,  who  afterwards  married  1848. 
Thomas  Stanley  HiU,  at  the  time  of  his  death,  was  in- 
debted to  an  amount  exceeding  his  personal  estate,  hj 
37,0002.  It  is  not  in  dispute  that  the  real  estate,  de- 
scended upon  the  heir  of  Thomas  Stanley  HUly  was  at 
the  time  of  his  death  subject  to  the  payment  of  his  debts. 
The  only  question  is,  whether  since  his  death  anything 
has  taken  place  by  which  his  creditors  have  become  de- 
prived of  the  right  which  they  then  had  to  the  applica- 
tion of  his  estate  in  payment  of  his  debts  The  only  acts 
which  have  been  done  since  the  death  o{  Thomas  Stanley 
HiU,  affecting  his  real  estates,  are  in  substance  two: — 
one  consisting  of  certain  articles,  dated  the  24th  of  Au- 
gust, 1837,  made  on  the  marriage  of  Mary  Anne  his 
heiress-at-law,  and  the  Defendant  Insall;  and  the  other 
of  certain  deeds  executed  by  Mary  Ann  in  May,  1840, 
after  the  marriage,  and  after  she  had  attained  the  age 
of  twenty-one. 

As  to  the  articles  of  August,  1837,  it  was  objected, 
that,  at  the  time  of  the  marriage,  Mary  Ann  HiU,  after- 
wards Mrs.  InsaUy  was  a  minor.  The  limitations  were 
for  the  benefit  of  the  parties  to  the  marriage  and  their 
issue,  and  they  contained  a  covenant  by  the  husband 
and  wife  to  settle  the  estates  descended,  when  the  wife 
attained  her  majority.  She  attained  that  age  on  the 
14th  of  January,  1839.  On  the  14th  of  June,  1839,  the 
six  months,  within  which  the  parties  to  the  articles  had 
power  to  alter  them,  expired.  Notwithstanding  this,  on 
the  2nd  of  May,  1840,  being  nearly  a  year  afterwards,  a 
settlement  purporting  to  be  made  in  pursuance  of  and 
in  execution  of  the  power  contained  in  the  articles  of 
August,  1837,  was  executed,  in  which  there  was  reserved 
a  power  of  revoking  the  uses  thereof  On  the  4th  of 
May  following,  another  deed  was  executed,  by  which 
the  power  of  revocation  was  exercised,  and  trusts  were 


/tM^pmat^. 
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1848.  created  to  pay  the  creditors  of  Thonuia  Stafdey  HUL 
Supposing,  therefore,  the  deed  to  have  stood,  little  diffi- 
culty in  the  case  would  probably  have  arisen.  But  this 
took  place  afterwards, — Mary  Ann  InsaU  died  in  Sep- 
tember, 1840,  leaving  the  Defendant  InsaU,  her  husband, 
and  two  children  surviving.  In  1844  a  bill  was  filed 
hj  one  of  the  children  to  set  aside  the  transaction  of 
May,  1840.  The  cause  was  heard  on  the  27th  of  July, 
1844,  before  the  Vice-Chancelhr  of  England,  who  made 
a  decree  which  set  aside  the  transaction  of  May,  1840, 
and  in  effect,  therefore,  annulling  its  terms. 

This  is  the  whole  case  which  is  made  against  the 
claim  of  the  creditors.  The  reasoning  upon  it  appears 
to  be  more  simple  than  the  argument  at  the  bar.  Sup- 
posing nothing  to  have  been  done  in  pursuance  of  the 
articles,  and  that  the  case  depended  upon  the  articles 
alone,  the  Plaintiffs  would  be  entitled  to  a  decree  for 
payment  of  the  debts  of  Thomas  Stanley  Hill  out  of  the 
real  estate  descended  to  his  heiress-at-law. 


The  effect  of  the  articles  of  the  24th  of  August,  1837, 
was  this: — ^They  precluded  the  husband,  during  the  co- 
verture, from  doing  anything  himself,  or  concurring  in 
any  act  of  his  wife  inconsistent  with  the  articles.  But 
upon  the  wife  they  were  not  binding  Had  she  suiv 
vived  her  husband,  without  having  done  any  act  by 
which  to  confirm  the  articles,  she  would  not  have  been 
bound  by  them ;  and  if  she  died  without  having  done  any 
act  by  which  to  confirm  the  articles,  the  estates  would 
have  descended  upon  her  heir,  discharged  from  the  ar- 
ticles, and  would,  in  the  hands  of  such  heir,  have  been 
subject  to  their  original  liability  to  pay  the  debts  of 
Thomas  Stardey  Hill.  The  death  of  the  wife  in  the  life- 
time of  the  husband,  without  having  done  any  act  con- 
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firmatory  of  the  articles,  (which  is  the  hypothesis  upon        i84a 
which  I  now  reason),  must  have  the  same  effect 


The  next  question  arises  as  to  the  effect  of  the  trans- 
action of  May,  1840.  If  those  deeds  are  valid,  the  ere-  *«V»Mia. 
ditors  of  Thomas  Stavdey  HiU  will  have  a  right  to  be 
paid  out  of  the  real  estates,  not  (properly  speaking)  as 
cestui  que  trusts  under  the  deeds  of  May,  1840,  for  they 
are  strangers  to  the  deed,  but  in  this  way, — ^the  estates 
were  assets  originally  liable,  and  if  those  estates  were 
brought  into  the  articles  in  August,  1837,  they  have 
been  discharged  from  the  trust  thereof  by  the  deeds  of 
May,  1840. 

It  appears,  then,  that  the  creditors  would  have  a  right 
to  be  paid  out  of  the  assets,  not  under  the  deed,  but  by 
virtue  of  their  original  right,  which  right  would  be  pre- 
served by  the  assets  being  distributed  according  to  the 
deeda  But  the  Vice-ChanoMor  of  Snglomd  has  set 
aside  the  deeds  of  May,  1840,  and  that  decree,  suppos- 
ing it  to  stand,  has  restored  the  creditors  to  their  ori- 
ginal right  imder  the  articles.  In  either  view  of  the 
case,  therefore,  the  Plaintiff  will  be  entitled  to  be  paid 
his  debt  out  of  the  real  assets  of  Thomas  Staniey  HUL 


Afhmed  by  the  Lord  ChaneeOor,  20th  Noyember,  1849. 
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22nd  S  23rd 
Marehf  S 
I2th  AprU. 

Snit  by  a  copy- 
holder agaiiiBt 
a  tenant  of 
lands  within 
the  manor,  to 
reatrain  the  De- 
fendant from 


fromumdi  in 
hit  oocnpation. 
The  Defendant 
by  hii  answer 
Jleged,  that  it 
was  and  had 
been  a  conunom 
practice  in  the 
manor,  tore- 
move  the  stone 
which  laid  im- 
mediately un- 
der the  sur&oe, 
for  the  benefit 
of  cnltiTation. 
At  the  hearing, 
the  Coortmade 
a  decree  for  a 
perpetual  in- 
junction,— the 
Defendant  de- 
clining to  try 
his  right  to  take 
the  stone  in  an 
action  at  law, 
to  be  brought 
against  him  by 
the  Plaintiff 


CUDDON  V.  MORLEY. 

1  HE  Plaintiff,  the  lord  of  the  manor  of  Cackfidd  HaU, 
in  Suffolk,  filed  his  bill  in  August,  1846,  to  restrain  the 
Defendant  Morlei/y  the  occupying  tenant  of  a  farm 
within  the  manor,  from  working,  hewing,  digging,  or 
otherwise  raising  stone  from  the  quarries  or  beds  of 
stone  on,  in,  or  under  the  copyhold  lands  or  soil  there- 
of; and  from  opening  or  working  any  new  or  other 
quarry,  or  mine  of  stone,  or  other  mineral  therein; 
and  for  an  account  of  the  stcme  already  worked  by  the 
Defendant,  and  of  the  profits  made  thereby;  and  for 
payment  thereof  to  the  Plaintiff. 

The  Defendant  by  his  answer  said,  that,  if  the  lord 
of  the  manor  was  entitled  to  the  beds  of  stone  under 
the  soil,  such  right  had  never  been  exercised  or  claimed 
until  the  institution  of  this  suit,  for  a  great  number  of 
years,  during  which  the  Defendant  had  been  a  tenant 
of  land  within  the  manor,  and  he  believed  that  no  such 
right  existed.  The  Defendant  said,  that  the  soil  of  his 
farm  being  very  thin,  he  had,  with  the  consent  of  his 
landlord,  caused  the  soil  in  some  places  to  be  thrown 
back,  and  the  stones  Ijring  under  the  surface  removed, 
to  the  depth  of  twelve  or  eighteen  inches,  and  that  be- 
ing done,  had  caused  the  soil  to  be  replaced.  The  De- 
fendant said,  that  the  tenants  of  lands  in  the  manor 
had  been  accustomed  to  do  the  same,  where  the  nature 
of  the  soil  was  thought  to  render  it  advisable,  and  that 
he  had  done  so,  not  for  the  sake  of  the  value  of  the 
stone,  but  merely  for  the  improvement  of  the  soil.  He 
said,  that  there  were  no  quarries  of  stone,  in  the  pro- 
per meaning  of  the  term,  on  the  estate  occupied  by  him, 
and  no  claim  had  ever  been  made  by  the  lord  of  the 


TheSoUdtor-Oeneral  and  iir.Bichnery  for  the  Plaintiff. 

The  decree  for  an  injunction  is  of  course.  The  De- 
fendant does  not  plead  a  custom:  it  is  true  he  al- 
leges that  the  wrong,  of  which  the  Plaintiff  complains, 
has  been  firequently  committed,  but  that  is  not  a  de- 
fence which  the  Plaintiff  could  put  in  issue  at  law.  No 
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manor  to  the  stone  raised  in  such  process  of  cultiya-  i848. 
tion ;  and  he  submitted,  that  his  landlord,  the  owner  of 
the  copyhold  estate,  was  entitled  to  the  stone  thereon. 
The  Defendant  set  forth  an  account  of  the  monies  re- 
ceived by  him  for  the  sale  of  the  stone,  which,  in  1844, 
amounted  to  122.  IBs.  5(2.,  and  in  1845,  to  102.  7«.  9(2., 
making  in  the  whole  232.  Ss,  2d. 

The  Plaintiff  amended  his  bill,  after  the  answer,  by 
adding,  as  Defendants,  the  owners  of  the  copyhold  farm 
occupied  by  the  Defendant  Motley.  One  of  such  owners 
appeared  at  the  hearing,  and  did  not  dispute  the  title 
of  the  lord  to  the  stone;  and  the  others  were  proved  to 
be  out  of  the  jurisdiction. 

The  steward  of  the  manor  by  his  evidence  said,  he 
believed  there  was  no  custom  for  the  tenants  to  take 
stone.  Several  witnesses  were  examined  on  the  part 
of  the  Defendants,  who  proved  that  stone  had  com- 
monly been  taken  in  the  process  of  cultivation,  as  in 
the  Defendant's  case;  and  that,  in  such  cases,  part  of 
the  stone  had  been  sometimes  used  to  repair  walls  and 
buildings  upon  the  estate,  or  to  repair  the  roads,  and 
some  part  had  been  sold  to  defray  the  expenses  of  rais- 
ing the  same;  and  the  witnesses,  who  had  long  known 
the  land,  had  never  heard  of  the  stone  having  been 
claimed  by  the  lord. 
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ArgwmmU, 


right  was  set  up.  The  case  is,  therefore,  one  in 
which  the  lord  has  no  altematiye,  but  to  proceed  with 
the  suit  They  cited  Dearden  y.  Evans  (a),  and  Gilb. 
Ten.  Wat  p.  426. 

Mr.  BoU  and  Mr.  Terrell,  for  the  Defendant  Madey. 

The  suit  is  unnecessary  and  oppressive,  and  will  not  be 
sustained  by  this  Court  The  Plaintiff  asserts  a  legal 
right,  and  he  might  have  brought  his  action  at  law  in 
the  first  instance,  and  obtained  a  speedy  and  compara- 
tiyely  inexpensiye  decision;  or  he  might  have  moved 
for  the  injunction,  when  the  Court  would  have  sent  the 
case  for  the  decision  of  a  court  of  law,  and  the  expense 
of  going  into  evidence  in  this  Court  would  have  been 
avoided.  It  is  a  case  which  ought  not  to  have  been 
brought  to  a  hearing:  Bacon  v.  Jones  (b).  The  right 
of  the  Plaintiff  being  denied,  he  ought,  before  any  de- 
cree is  made,  to  establish  his  right  at  law;  and  the  ut- 
most which  the  Court  can  now  do,  is  to  retain  the  bill, 
giving  him  liberty  to  bring  his  action. 

Mr.  Archibald  Smith,  for  the  owner  of  the  copyhold 
estate,  not  claiming  any  title  to  the  stone,  asked  for  his 
costs. 


Vioe-Chakcbllor  : — 

Judgment  The  Plaintiff  is  lord  of  the  manor,  and  the  Defendants, 
except  Morley,  are  copyholders  of  the  manor.  Moriey 
is  the  yearly  tenant  of  the  copyholders  of  a  tenement 
with  about  twenty-eight  acres  of  land.  Moriey  on  two 
occasions,  once  in  the  end  of  1843  or  the  beginning  of 
1844,  and  once  in  December,  1845,  removed  the  top 
soil  from  a  small  quantity  of  the  land  in  his  occupa- 


(a)  6  M.  &  W.  11. 


(b)  4  My.  Or.  433. 
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tion,  and  dug  and  got  from  it  the  stone,  Ijring  at  about 
twelve  or  eighteen  inches  below  the  surface,  and  sold 
the  stone  for  his  own  benefit;  and  this  being  done,  the 
top  soil  was  replaced.  The  profit  made  by  Morley,  in 
the  first  transaction,  was  122.  15&  5d,  and  by  the  se- 
cond, 102.  78,  9d.  The  stone  does  not  appear  in  itself 
to  have  been  of  any  value,  qua  stone, — ^merely  the  sub- 
soil, gravel,  or  whatever  it  was;  and  Morley  says  he 
did  the  acts  solely  with  a  view  to  the  better  cultivation 
of  the  land.  He  says,  that  all  persons  occupjring  lands 
in  the  manor  have  been  accustomed  to  do  the  same 
thing  for  the  same  purpose;  and  that,  until  the  bill  in 
this  cause  was  filed,  the  lord  of  the  manor  had  never 
objected  to  the  same,  or  claimed  a  right  to  the  stone 
gotten.  He  says,  that  he  had  the  express  authority  of 
his  co-Defendants,  the  copyholders,  to  do  the  act  above 
mentioned;  and  that  the  stone  belongs  to  them,  if  not 
to  himself  He  adds,  that  he  intends  and  insists  upon 
his  right  to  do  the  like,  if  occasion  should  require.  In 
August,  1846,  the  bill  was  filed  against  Morley^  only 
complaining  of  the  above  acts,  and  praying  an  account 
and  an  injunction.  Morley  answered,  and  stated  his 
case  in  substance,  as  I  have  above  given  it;  and  by 
his  answer  he  insisted,  that  his  now  co-Defendants,  the 
copyholders,  were  necessary  parties  to  the  bill  The  bill 
was  amended  accordingly,  and  the  copyholders  made 
parties.  They  do  not  by  their  answer  support  the  case 
which  Morley  makes  under  them.  Morley's  evidence 
in  the  cause  shews  a  very  extensive  practice,  at  least 
amongst  agricultural  occupiers  of  lands  in  the  manor, 
to  remove  the  substratum  of  stone,  as  a  means  of  better 
cultivation;  but  Morley  has  not  supported  by  any  evi- 
dence the  case  of  authority  from  the  copyholders,  which 
he  insists  upon  by  his  answer. 


1848. 


It  cannot  be  disputed,  that  the  injury  complained  of 
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in  this  case  is  of  a  nature  which  this  Court  will  prevent 
by  an  injunction,  provided  that  injury,  as  distinguished 
from  damage,  be  established  At  the  same  time,  I  can- 
not but  regret  that  the  Plaintiff  should  have  been  ad- 
vised to  resort  to  a  court  of  equity  in  a  case  like  this. 

The  first  act  complained  of  must  have  taken  place  in 
the  very  beginning  of  the  year  1844,  if  not  in  the  end 
of  the  year  1843.  The  second  I  will  suppose  to  have 
taken  place  at  the  end  of  the  year  1845.  No  repetition 
of  the  alleged  injury  was  actually  threatened;  but  in 
August,  1846,  apparently  because  Marley  in  terms  said 
he  had  a  right  to  get  the  stone,  if  occasion  should  re- 
quire, the  bill  was  filed  praying  an  injunction.  No  in- 
junction, however,  was  moved  for,  and  the  Defendant 
has  done  nothing  since,  but  awaited  the  trial  of  the 
cause. 

I  cannot  understand  why,  in  such  a  case,  a  bill  in 
equity  was  preferred  to  an  action  at  law, — a  dilatory  and 
expensive  proceeding  to  one  which  was  prompt,  and 
comparatively  inexpensive.  No  judge  has  more  strenu- 
ously asserted  the  jurisdiction  of  the  Court  of  Chancery 
than  the  Lord  Ohancdlory  but  no  one  has  more  depre- 
cated the  practice  of  seeking  its  extraordinary  aid  m 
cases  in  which  the  rights  are  purely  legal,  and  in  which 
they  might  be  as  effectually  protected  by  proceedings 
at  law,  as  by  a  bill  in  equity.  It  would  be  idle  to  say, 
that  there  is  anything  in  this  case  which  made  preven- 
tive justice, — ^the  fesUnum  remedivm  of  an  interlocu- 
tory injunction, — ^necessary  to  protect  the  Plaintiff's 
rights. 

These  remarks  do  not  at  all  go  to  the  jurisdiction  of 
the  Court  With  regard  to  the  case  made  by  the  De- 
fendant, the  practice  of  taking  the  stone,  the  evidence 
goes  a  great  way  to  shew  that  it  has  always  been  done 
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in  the  manor  as  a  means  of  cultivation.  If  the  De- 
fendant Morley  should  think  it  worth  while  to  try  the 
case  at  law,  I  shall  put  him  to  admit  the  title  of  the 
lord  of  the  manor,  and  that  he,  Morley^  is  merely  te- 
nant from  year  to  year  under  the  copyholder,  and  I  will 
retain  the  bill 
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It  is  quite  clear  the  Plaintiff  must  pay  the  copy- 
holders their  costs,  and  have  them  over  against  Morley. 
There  is  no  pretence  in  this  case  for  sapng  that  they 
authorised  him  to  do  the  acts  complained  of;  and  the 
answer  does  not  support  him  in  saying  that  they  claimed 
the  right 


Thb  Defendant  Bphraim  Morley,  bj  hia  counBel  declining  to  try 
his  right  to  take  the  stone  in  question  in  this  suit,  by  an  action  to 
be  brought  by  the  Plaintiff,  in  which  the  said  Defendant  is  to  ad- 
mit the  title  of  the  Plaintiff  as  lord  of  the  manor  of  CockfiM  HdELy 
in  the  county  of  Suffolk,  in  the  pleadings  mentioned,  and  that  the 
lands  in  question  are  within  the  boundaries  of  the  said  manor, — 
This  Court  doth  order  and  decree,  that  a  perpetual  injunction  be 
awarded  to  restrain  the  Defendant  Ephraim  Morley,  his  servants, 
labourers,  worlcmen,  and  agents,  from  working,  hewing,  or  digging, 
raising  or  obtaining,  and  from  permitting  to  be  worked  or  hewed, 
or  dug  or  raised,  or  obtained,  any  stone  from  the  quarries  or  quar- 
ry, or  beds  or  bed  of  stone,  or  in  or  under  the  copyhold  lands  in 
^c^  or  any  part  thereof,  or  from  such  copyhold  hmds  or  the  soil 
thereof;  and  from  opening  or  working  any  new  or  other  quanies  or 
mines,  or  quarry  or  mine  of  stone  or  other  minerals,  in  or  under 
the  said  copyhold  lands ;  and  from  permitting  the  same  to  be  opened; 
and  from  selling  and  removing,  or  causing  to  be  sold  or  removed, 
such  part  of  said  stone  which  has  been  hewed  or  dug,  or  raised  or 
obtained,  as  in  d^c,  as  now  remains  on  the  said  copyhold  lands.  And 
it  is  ordered,  that  the  Defendant  Ephraim  Morley  do,  within  three 
weeks  after  service  of  this  decree,  pay  to  said  Plaintiff  •7am««  Oadr 
don  a  sum  of  23^.  3«.  2d.  Bill  to  be  dismissed  against  the  copy- 
holders, whose  costs  are  to  be  taxed  and  paid  by  the  Plaintiff,  who 
is  to  add  them  to  his  own.  Costs  of  Plaintiff  to  be  taxed  and  paid 
by  Defendant  Morley.    Liberty  to  apply. 


JjtcTte. 


Affirmed  by  the  Lord  Chancellor,  24th  November,  1849. 
VOL.  VIL  P  H.  W. 
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Junt  2nd,  BEECH  t^.  FORD. 

27thy  A  dOth.  m 

The  pftyee  of  X  HE  Plaintiff,  WiUiam  Beech,  was  the  maker  of  two 

^noj"^^  promissory  notes,  one  for  140^,  and  the  other  for  200i, 

about  to  sue  both  dated  the  28th  of  May,  1829,  of  which  the  Defen- 

the  maker,  ^ 

the  brother  of  dant,  John  Ford,  was  the  payee  and  holder.    John  Ford 

agreed  tTpay  having  threatened  to  sue  WiUiam  Beech  upon  the  notes, 

WM*iii*toMt  -^(^^  Beech,  his  brother,  interposed,  and  an  agreement 

for  B.,  or  61.  ^as  entered  into,  which  was  in  the  following  terms: — 

lOt.  per  qnar- 
ter,  10  loDff  ai 

h^^t^  "  I  hereby  consent  to  pay  Mr.  John  Ford,  in  trust  for 
that  thTnotea     my  gigter  Elizabeth  Beech,  the  sum  of  200i,  for  her  sole 

ihoold  be  raa*  "^ 

pendedaad  use  and  benefit,  or  the  sum  of  251.  per  annum,  so 
operative  !w  ^^^g  ^  the  2001.  shall  remain  unpaid.  This  sum  of 
thSf  (Iwiu^ii^  25i  yearly  is  to  be  paid  every  quarter,  and  should  two 

to  paj  the         quarters  remain  in  arrear,  such  arrears  will  be  consi- 
st. lOt.  a  qnar- 
ter  to  the  dered  as  a  violation  of  the  agreement;  and  this  I  pro- 

paymenTof  the  ^^^  to  do  as  a  consideration  for  money  advanced  to  my 

^  Ae*So^  brother  WiUiam  Beech  on  two  bills  of  his  acceptance, 

eeaee,  and  the  bearing  date  May  28th,  1839,  to  John  Ford,  so  that  the 

giTen  np.  The  bills  and  interest  on  them  be  suspended  and  rendered 

^  pSrSe^^  inoperative,  so  long  as  I  continue  to  pay  the  said  sum 

«.  iSr  to  the  of  6t  58.  sterling  every  quarter  to  Mr.  John  Ford;  but, 

pajeoy  lor  two 

qnartori,  but  on  the  payment  of  200i  to  Mr.  Ford  at  any  one  time, 
th^Tii^  to  all  further  claim  pertaining  to  the  said  bills  on  my  bro- 
^ti^^     ther  WiUiam  Beech  is  to  cease,  and  the  said  bills  are  to 

die  ktter  ad- 
mitted), the  payee  brought  hit  action  upon  the  notei  against  the  maker: — 

ffM,  in  eirar,  leTernng  the  judgment  of  the  Queen's  Bench,  that  the  agreement  could  not  be 
pleaded  in  bar  to  the  action  upon  the  notes,  bnt  might  be  the  subject  of  a  cross  action. 

ffM,  in  equity,  that  the  agreement  must  be  construed  as  a  contract  by  the  brother,  to  proTide 
for  £  the  annuity  of  261,,  or  the  gross  sum  of  2002.,  as  a  substitute  for  the  two  notes,  and  by 
the  payee  that  the  two  notes  should  thenceforth  be  only  a  security  for  the  perfoirmanee  of  Boohoon- 
tnct;  and  not  as  an  ureement,  under  which  the  original  right  of  the  payee  against  the  maker 
would  reTive  on  any  foflure  of  the  quarteily  paymente  by  the  brother. 

That  the  brother  was  entitled  to  the  specific  performance  of  the  agreement  in  equity,  not  on  the 


nound  of  the  circuity  of  cross  actions  which  the  rule  of  law  occasioned,  but  on  the  ground  that 
Siis  Court,  by  modifying  ite  decree,  could  giye  to  all  parties  the  benefit  of  the  agreement,  whilst 
a  Court  of  law,  being  unable  so  to  modify  ite  judgment,  could  not  giro  to  one  party  the  benefit  of 
the  agreement  without  depriying  another  party  altogether  of  sndi  benefit 
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be  given  up  by  Mr.  Ford,    Should  my  sister  Mizdbefh        i848. 
Beeck  decease,  such  sum  of  62^  5^.  per  quarter  to  be 
still  paid  to  Mr.  Fcrd^  to  be  at  his  disposal  to  allow  to 
any  member  of  my  family  whom  he  may  think  proper. 
The  payments  to  commence  from  the  25th  of  December, 

1843.  Alfbed  Beech." 

"January  31st,  1844. 

"  To  this  agreement  I  am  a  consenting  party. 

"J.  Ford." 

WHliwrn  Beech  was  privy  to  this  agreement 

Disputes  afterwards  arose  between  WiUiam  and  Alfred 
Beechy  sxidFord,  and  on  the  19th  of  August,  1844,  Ford 
commenced  an  action  in  the  Queen's  Bench  against  Wil- 
liam Beechy  to  recover  the  sum  of  4402L 

The  4402L  was  made  up  of  principal  and  interest  on 
the  two  notes  for  140Z.  and  2002.,  and  of  a  sum  of  151. 
claimed  to  be  due  to  Ford  on  another  transaction. 

The  bill  was  filed  in  December,  1844,  by  WUUwm 
and  Alfred  Beechy  against/oAn  Ford  and  Elizabeth  Beechy 
allying  the  performance  of  the  agreement  on  the  part 
of  the  Plaintiff  J.{/m2;  and,  in  particular,  that  it  was 
arranged  between  the  Plain  tifSs  and  J\)rcl,  that  the  sum 
of  SL  58,  per  quarter,  mentioned  in  the  agreement,  should 
be  paid  by  Alfred  Beech  to  Elizabeth  Beech  herself,  in- 
stead of  being  paid  to  Ford  for  her  use;  and  that,  be- 
tween the  date  of  the  agreement  and  the  25th  of  June, 

1844,  when  the  second  quarterly  sum  became  payable, 
Alfred  Beech  had,  in  pursuance  of  the  arrangement, 
paid  or  caused  to  be  paid  to  Elizabeth  Beech  divers  sums 
of  money,  amounting  in  the  whole  to  more  than  the 
121  10&  The  bill  prayed  a  decree  for  the  specific  per^ 
formance  of  the  agreement  of  the  31st  of  January,  1844, 

F  2 
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1848.  and  that  the  sum  of  money  to  be  paid  by  Alfred  BeeA 
might  be  secured  for  the  benefit  of  the  Defendant  Eliza- 
bethBeech;  that,if  necessary,  a  trustee  might  be  appointed 
in  the  room  of  Ford;  that  Ford  might  be  restrained  by 
injunction  from  proceeding  with  his  action  upon  the 
two  promissory  notes;  and  that  the  notes  might  be  deli- 
vered up  to  be  cancelled. 

The  Defendant  Ford,  by  his  answer,  denied  that  any 
arrangement  had  been  made  between  himself  andul^/red 
Beech  for  the  payment  of  the  quarterly  sum  by  the  lat- 
ter directly  to  his  sister  Elizabeth;  and  on  the  contrary, 
the  Defendant  Ford  said  that  he  had  always  stipulated 
that  such  payments,  which  were  his  bounty  to  SUzabeth 
Beechy  should  be  received  by  himself,  and  administered 
or  paid  to  her  by  himself. 

The  cause  came  on  for  hearing  in  June,  1847;  when 
it  appeared  that  WUUam  Beech,  the  Defendant  at  law, 
had  obtained  a  verdict  in  the  action,  upon  which  judg- 
ment had  been  given  by  the  Court  of  Queen's  Bench  in 
his  favour;  it  appeared,  also,  that  the  Defendant  Ford 
had  brought  his  error  to  reverse  the  judgment,  on  the 
ground  that,  non  obsta/nte  veredicto,  upon  the  matters  in 
the  plea,  judgment  should  have  been  given  for  the 
Plaintiff  in  the  action.  The  cause  was  directed  to  stand 
over,  until  the  decision  of  the  question  at  law  should  be 
known,  the  FlBintiS  Alfred  Beech  to  be  in  the  mean- 
time at  liberty  to  pay  the  Defendant  Elizabeth  Beech 
62.  5&  quarterly,  in  part  satisfaction  of  the  agreement, 
without  prejudice  to  any  question  between  the  parties. 

The  judgment  of  the  Court  of  Queen's  Bench  was  af- 
terwards reversed  in  the  Exchequer  Chamber.  The 
Court  of  error  held  that  the  agreement  of  the  31st  of 
January,  1844,  could  not  be  pleaded  in  bar  to  the  action 
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upon  the  notes ;  that  the  right  to  bring  a  personal  action  is48. 
once  existing,  and  by  act  of  the  party  suspended  for  ever 
so  short  a  time,  is  extinguished  and  discharged,  and  can 
never  revive;  and  that  the  construction  of  the  agree- 
ment, from  the  apparent  intention  of  the  parties,  was 
not  to  suspend  the  right  of  Ford  to  recover  on  the  notes, 
but  to  entitle  Beech  to  bring  a  cross  action  against  Fordj 
in  case  of  the  breach  of  the  agreement  by  the  latter  (a). 

The  cause  was  again  brought  on  to  be  heard,  in  June, 
1848,  after  the  reversal  of  the  judgment  in  Ford  v. 
Beech. 


Mr.  R6U  and  Mr.  Ampklett,  for  the  Plaintiffs,  insisted     -^tynnwnt 
that  the  Plaintiffs  were  entitled  to  the  specific  perfor- 
mance of  the  agreement  in  equity,  as  involving  a  trust 
for  the  benefit  of  the  Defendant  Elisabeth  Beech.    They 
cited  Qregory  v.  WiUiama  (6),  and  TomUneon  v.  OiU  (c). 

Mr.  WiUcock,  for  the  Defendant  Ford. 

First,  The  Plaintiffs  have  no  common  case,  entitling 
them  to  a  specific  performance  of  the  contract.  WiUiam 
Beech  is  not  a  party  to  the  agreement,  and  is  not  bound 
by  it ;  and  Alfred  has  no  interest  in  restraining  the  action 
against  WiUiam.  The  parties  to  the  agreement  only 
are  entitled  to  sue:  Tadcer  v.  Small  (d).  Secondly,  A 
suit  for  this  purpose  could  only  be  sustained  by  Eliza- 
beth,  the  cestui  que  trusty  and  then  only  could  it  be  sus- 
tained against  the  trustee,  if  there  be  any  breach  of  trust 
on  his  part,  or  in  case  he  neglected  to  enforce  the  agree- 
ment for  her  benefit;  but  the  trustee  is,  in  fact,  adopting 
the  only  legal  means  which  he  has  for  enforcing  the 

(a)  See  the  case,  Fwrdy.  Beeck,  bj  Wilde,  0.  J. 

in  the  Queen's  Bench  Reports,  (h)  3  Mer.  582. 

for  NoYember,  1847,  and  Febru-  {e)  Amb.  330. 

aiy,  1848 ;  and  the  authorities  {d)  3  Mj.  &  Or.  63. 
cited  in  the  judgment  delivered 
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1848.  agreement;  he  is  using  the  notes  as  a  security  for  the 
benefit  of  the  cestui  que  truet,  the  conditions  for  the 
withdrawal  of  the  notes  having  been  broken.  Thirdly, 
Before  the  Plaintiffs  could  raise  any  question  of  trust, 
the  200^,  the  subject  of  the  trust,  must  be  paid.  Until 
Alfred  Beech  has  paid  that  sum,  there  is  nothing  upon 
which  the  trust  can  operate.  Fourthly,  As  the  case  at 
present  stands  not  only  without  any  trust  fund  provided, 
but  without  any  suit  in  which  a  trust  can  be  adminis- 
tered, the  case  is  entirely  at  law.  The  agreement 
raised  a  right  to  a  cross  action,  in  case  the  Defendant 
should  commit  any  breach  of  the  agreement;  but  the 
notes  are  to  be  inoperative  no  longer  than  Alfred  Beech 
shall  pay  to  Ford  6L  58.  a  quarter:  whether  that  has 
been  done  will  be  determined  by  a  cross  action  on  the 
agreement  In  Gregory  v.  WiUiama  the  relief  was  given 
by  Sir  William  Qranty  only  on  the  consideration  that 
the  remedy  at  law  was  very  doubtful  (a).  In  this  case, 
the  judgment  of  the  Court  of  error  amounts  to  a  decision 
that  a  cross  action  can  be  brought  Fifthly,  The  Court 
will  not  now  stay  execution  in  the  action ;  or,  if  the  exe- 
cution be  restrained,  it  will  only  be  on  the  terms  of  the 
Plaintiffs,  or  one  of  them,  paying  into  court  the  20(NL, 
with  the  arrears  of  the  quarterly  payments,  and  paying 
the  costs. 


Vicb-Chahckllob  : — 

Judgmeiu.  The  Defendant  John  Ford  was  the  payee  and  holder 
of  two  promissory  notes,  one  for  140t,  and  the  other  for 
200!.,  both  dated  the  28th  of  May,  1829,  made  and  signed 
by  the  Plaintiff  William  Beech,  and  by  him  delivered  to 
John  Ford.  From  the  circumstances  attending  the 
making  of  those  notes,  as  well  as  from  the  terms  of  the 

{a)  See3Mer.58d. 


JydgtM^, 


OASSS  IN  CHANCERY.  213 

agredment  of  the  Slst  of  January,  1844,  it  appears  that 
Jokn  Ford  was  a  person  who  took  great  interest  in  the 
welfare  of  the  family  of  the  Beeches^  and  more  especially 
of  the  Defendant  JElisabeth  Beech.  But  as  these^circum- 
stances,  (although  they  explain  the  relative  position  of 
the  parties),  have  not  appeared  to  me  to  have  any  legi- 
timate bearing  upon  the  law  of  this  case,  I  abstain  from 
noticing  them  in  detail  The  Plaintiff  Alfred  Beech 
is  a  brother,  and  the  Defendant  Ulisabeth  Beech  is  a 
sister  of  Plaintiff  WiUiam  BeecL 

[His  Honor  stated  the  agreement  of  the  Slst  of 
January,  1844,  the  action,  and  the  suit] 

When  the  cause  first  came  on  for  hearing  before  me, 
the  Plaintiffs  in  equity  had  obtained  a  verdict  at  law, 
which  they  considered  equivalent  to  a  decision  in  their 
favour;  the  Defendant  in  equity  had  carried  the  case 
to  the  Court  of  error,  and  the  question  before  that 
Court  was  then  pending.  It  appeared  to  me,  with  re* 
ference  to  the  state  of  the  proceedings  at  law,  that  the 
whole  question  might  possibly  be  determined  at  law, 
and  I  directed  the  cause  to  stand  over.  The  proceedings 
at  law  have  since  terminated  by  a  judgment  of  the  Court 
of  error  in  favour  of  the  Plaintiff  at  law,  reversing  the 
judgment  of  the  Court  below.  The  effect  of  that  judg- 
ment, as  I  understand  it,  has  been  to  determine  that 
the  performance  by  the  Plaintiff  Alfred  Beech  of  the 
agreement  of  the  Slst  of  January,  1844,  cannot  at  law 
be  pleaded  in  bar  to  an  action  by  Ford  upon  the  notes, 
and  that  Alfred  Beech,  if  damnified  by  such  action,  must 
seek  compensation  by  a  cross  action.  I  am  now,  there- 
fore, to  consider  the  effect  of  the  agreement  of  the  Slst 
of  January,  1844,  in  this  Court 

In  stating  my  view  of  this  case,  I  am  anxious  to  guard 
against  being  supposed  to  decide,  that  the  mere  circuity 
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1848.  of  c^^  actions  is  sufficient  to  give  an  equity.  But  I 
apprehend,  that  where  an  agreement  is  made,  the  direct 
substance  of  which  can  be  had  in  this  Court,  it  is  not 
necessarily  an  answer  to  a  biU  for  the  performance  of 
judpnau.  ^^^j^  ^^  agreement,  to  say  that  the  parties  may  have 
compensation  in  damages,  equivalent  in  value  to  what 
this  Court  can  give  by  its  decree.  A  Court  of  law,  in 
this  case,  cannot  give  the  parties  the  direct  benefit  of 
the  agreement,  because  it  cannot  give  Ford  the  benefit 
of  his  claim  against  WiUiam  Beech,  without  depriving 
him  of  it  altogether.  But  if  this  Court  can  preserve  to 
all  the  parties  the  benefit  of  the  agreement,  the  case 
may  be  proper  for  its  interposition. 

The  question  upon  the  agreement,  (whatever  difficulty 
there  may  be  in  answering  it),  may,  I  apprehend,  be 
thus  stated: — ^Is  it  to  be  considered  as  a  new  agreement 
betweed  Alfred  Beech  and  Ford,  the  substance  of  which 
was,  that  Alfred  should,  at  the  instance  of  Ford,  pro- 
vide for  his  sister  Elizabeth  the  annuity  or  gross  siun 
mentioned  in  the  agreement;  that  such  provision  should 
be  a  substitute  for  the  two  notes  owing  from  WUUcum 
Beech  to  Ford;  and  that  the  notes  should  thenceforth 
be  a  security  only  for  the  performance  of  that  agreement? 
or,  was  the  substance  of  the  agreement  this, — ^that,  if  it 
was  not  performed  by  Alfred,  with  legal  exactness — i  e. 
the  very  day — Ford's  original  right  against  WiUiam 
would  revive,  notwithstanding  any  number  of  payments 
regularly  made  by  Alfred,  under  the  agreement  of  Jan- 
uary, 1844? 

It  appears  to  me,  that  the  former  is  the  correct  view 
of  the  case.  The  substance  of  that  for  which  Ford  con- 
tracted was  a  benefit  to  Elizabeth  Beech,  in  considera- 
tion of  his  relinquishing  his  claim  against  WiUiam.  The 
substance  of  that  for  which  Alfred  Beech  contracted, 
was  the  relief  of  WiUiam  from  his  liability  upon  the 
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notea  This  being  the  substance  of  the  agreement  of  1943, 
January,  1844, — ^by  treating  the  notes  as  a  security  there- 
after for  the  performance  of  it,  I  secure  to  Ford  all  he 
contracted  for;  I  relieve  Aljred  from  no  liability  but 
that  which  might  attach  upon  a  n^lect  to  make  a  money  •'«<^^*«^ 
payment  on  the  very  day  on  which,  by  law,  it  was  due(a); 
and  the  agreement  is  complied  with  in  all  respects,  by 
giving  to  Ford  a  revival  of  his  rights  against  WiUiamy 
for  the  purpose  of  enforcing  the  performance  by  Aljred 
of  his  part  of  the  agreement  This  a  Court  of  law  can- 
not do,  as  it  cannot  modify  its  judgment,  as  this  Court 
may  do.  If  the  notes  had  been  given  at  the  time  the 
agreement  was  entered  into,  I  cannot  doubt  that  such 
would  have  been  the  construction  of  the  agreement. 
As  the  agreement  was  altogether  new,  on  the  part  of 
Alfred,  I  cannot  think  that  the  circumstance  of  the 
notes  having  existed  before  the  agreement,  alters  the 
case. 

What  I  take  to  be  the  effect  of  the  agreement,  by  no 
means  proves  that  Ford  was  wrong  in  bringing  his  ac- 
tion upon  the  notes.  It  is  obvious,  with  reference  to 
the  effect  given  to  that  agreement  in  the  Court  of  error, 
that,  in  order  to  secure  to  Ford  the  benefit  of  the  agree- 
ment given  as  a  security,  it  might  be  necessary  for  him 
to  proceed  to  judgment  upon  the  notes,  though  not  to 
execution,  except  to  the  extent  necessary  for  enforcing 
the  security,  as  I  have  mentioned. 

It  was  objected,  that  there  was  a  want  of  considera- 
tion for  the  agreement;  and  that  WiUiam  was  not  a 
party  to  it,  and,  therefore,  was  not  entitled  to  sue.  I 
cannot  give  any  weight  to  these  objectiona  I  have  not 
any  doubt  of  the  sufficiency  of  the  consideration;  and 

*    (a)  See  Bawmr  t.  Co%,  1  Hare,  109,  and  cases  there  cited. 
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1848.  although  William  was  not  a  party  to  the  agreement,  it 
is  admitted  that  it  was  made  with  his  privity^  and  he 
has  a  distinct  interest  in  seeking  that  it  may  be  enforced 
Alfred  might  certainly  have  sustained  the  bill  alone; 
**'^^"*^'*^  but  it  is  not  necessary  now  to  express  any  opinion  what 
the  result  of  the  objection  might  have  been,  if  the  ques- 
tion of  misjoinder  had  been  raised  by  demurrer.  At 
the  hearing  of  the  cause,  the  Court  is  not  bound  to  al- 
low the  objection,  that  a  party  has  been  made  a  plain- 
tiff, if  there  be  no  difficulty  in  making  a  final  decree, 
notwithstanding  the  misjoinder. 

The  costs  of  the  proceedings  at  law  must  follow  the 
event  In  this  Court  the  Defendant  Ford  has  been  un- 
successful in  the  case  which  he  attempted  to  set  up. 
The  Defendant  did  not  say  that  he  intended  to  sue  only 
for  the  benefit  of  Elizabeth  Beech.  He  insisted  upon 
his  right  to  sue  on  the  notes,  not  merely  to  the  extent 
of  enforcing  the  security,  but  absolutely,  and  of  being 
the  administrator  of  his  own  bounty,  so  far  as  he  had 
contracted  for  a  bounty  to  Elizabeth,  In  this  conten- 
tion he  has  failed;  and,  according  to  the  rule  strictly 
followed  by  the  Lord  Cha/ncdlory  he  must  pay  the  costs. 


Decree.  Tbb  Defendant  Elisabeth  Beech,  by  her  counsel  admitting  pay- 

ment  of  the  annuity  or  annual  sum  of  25^.,  in  the  agreement,  ^c, 
up  to  this  date,  this  Court  doth  order,  that  the  sum  of  200^,  in 
the  said  agreement  mentioned,  be  paid  to  the  said  Defendant 
Elizabeth  Ann  Beech,  by  the  Plaintiff  Alfred  Beech,  on  or  before 
the  10th  day  of  August  next ;  and  thereupon  it  is  ordered,  that 
satisfaction  of  the  judgment  in  the  action  at  law  in  the  pleadings 
mentioned,  brought  by  the  Defendant  John  Ford  against  the 
Defendant  William  Beech,  upon  or  in  respect  of  the  two  pxomi»- 
sory  notes  in  question  in  this  cause,  be  entered  up.  And  it  is  ordered, 
that  the  Defendant  John  Ford  do  deliyer  up  the  two  promissory 
notes  to  the  Plaintiff  William  Beech  to  be  cancelled.  Order  for 
taxation  of  the  costs  of  the  Plaintifb  of  this  suit,  and  setting  off 
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IIm  aame  against  the  sum  of  001,  I69,,  the  taxed  costs  of  the  De-         x848. 
fendant  Ford  in  the  action  at  law,  and  for  payment  of  the  balance. 
Liberty  to  apply. 


Affirmed  by  the  Lord  ChaneoBor. 


T 


DAVENPORT  v.  DAVENPORT.  1849. 

JfoTch  3fO« 

HE  bill  stated  a  deed  dated  the  30th  of  December,  To  the  bm  of 
1656,  whereby  certain  estates  in  the  county  of  Chester  leging  that, 
were  limited  to  the  use  of  Peter  Davenport^  the  settlor,  ^^^^^y 
for  life,  with  remainder  to  his  first,  second,  third,  and  •tated,hcw»i 

.....  entitled  to  an 

fourth  sons  successively  in  tail  male,  with  remainder  estate,  of  which 

to  the  right  heirs  of  the  settlor;  and,  after  averring  the  ^^a  in  powet- 

death  of  the  settlor,  leaving  five  sons,  the  possession  ^  J^fo^ 

of  the  estates  in  conformity  with  the  limitations  in  nineteen  yean; 

tail,  the  death  of  the  four  elder  sons,  and  the  eztinc-  tiff  had  not  di*- 

tion  of  their  male  issue  upon  the  decease  of  one  WU-  ^^'^very 

liam  Davenport  without  issue,  who  died  in  possession  "*5^^Jf?°t^ 

of  the  estates  in  April,  1829,  and  that  none  of  the  ten-  nnoehrooght 

ants  in  tail  had  ever  done  any  act  to  destroy  the  es-  nJLn  thT 

tates  tail,  or  defeat  the  remainders  expectant  thereon —  ^^!j*^  pr©. 

alleged  that  the  Plaintiff  was  descended  from  the  fifth  °^  whidi 

action  stood  fiir 

son  of  the  settlor,  and  upon  the  death  of  WiUiam  Daven-  trial  at  the  next 
port  became  entitled  to  the  estates  under  the  ultimate  pnyingmm- 
limitation  to  the  right  heirs.  iSd^  Ae*D^ 

fendant  fixm 

The  biU  alleged,  that,  upon  the  death  of  WiUiam  Da-  Zt^n^r^ 
venporty  Sir  Saluimry  Pryce  Humphreys  Davenport,  by  n«n«ntaiand 
virtue  of  some  pretended  title  unknown  to  the  Plain-  great  vaiae,  and 
tiff,  entered  into  possession  of  the  estates,  and  continued  no^'mnpar 
in  such  possession  until  his  death,  in  1845;  that,  upon  ^l^^^ 
his  death,  the  Defendant  Dame  Maria  Davenport,  his  ^^^^  ^^  ^^ 
widow,  by  virtue  of  some  pretended  title  unknown  to  theS^dant 
the  Plaintiff,  entered  into  possession  of  the  estates,  and  StoJa^Si 
had  ever  since  continued  in  such  possession.  a  demurrer,  for 

*-  want  01  equity, 

was  allowed. 
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The  bill  stated,  that  the  Plaintiff  had  not  discorered 
his  title  to  the  said  estates  until  within  a  very  recent 
period;  that,  as  soon  as  he  discovered  the  same,  he  de- 
manded possession,  which  the  Defendant  had  refused 
to  deliver  to  him;  and  that,  on  the  10th  of  January, 
1849,  which  was  as  soon  as  his  circumstances  would 
allow,  he  commenced  an  action  of  ejectment  in  the 
Queen's  Bench,  and  caused  a  declaration  in  ejectment 
to  be  served  upon  the  Defendant  to  recover  possession 
of  the  said  estates,  which  action  of  ejectment  stood  for 
trial  at  the  next  Chester  Assizes. 


The  bill  alleged  that  the  Defendant  threatened  and 
intended  to  cut  down  and  fell  the  timber  and  other 
trees  standing  on  the  said  lands,  and  to  sell  the  same 
and  apply  the  proceeds  of  such  sale  to  her  own  use; 
and  that  she  had  caused  timber  and  other  trees  to  be 
lotted  and  marked,  and  had  advertised  their  sale  by 
auction,  at  Stodport,  on  the  14th  of  February,  1860. 
The  bill  alleged  that  such  timber  and  other  trees  were 
of  the  value  of  20002.  and  upwards;  that  the  same  were 
very  ornamental;  and  that  irreparable  injury  would  be 
done  to  the  estates  by  their  removal 

The  bill  prayed  an  injunction  to  restrain  the  Defend- 
ant from  cutting  down  or  felling  or  otherwise  injuring 
any  of  the  timber  or  other  trees  then  standing  on  the 
said  estates,  and  from  selling  or  otherwise  disposing  of 
the  same;  and  that  the  Defendant  might  be  directed  to 
keep  an  account  of  all  monies  received  by  her  for  or  on 
account  of  any  timber  which  she  might  have  felled  or 
sold  or  otherwise  disposed  of 


The  Defendant  demurred. 
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ArgwmmL 


The  SdicUor-Oeneral  and  Mr.  Hare^  for  the  demurrer.        i849. 


This  is  the  case  of  an  adverse  possession  of  real  estate, 
the  Defendant  and  her  late  husband  having  been  in  pos- 
session ever  since  the  title  of  the  Plaintiff  is  alleged  to 
have  accrued,  and  the  Plaintiff  not  having  established 
his  title  at  law.  In  such  a  case  there  is  no  instance  of 
the  interference  of  the  Court  by  injunction  to  restrain 
the  acts  of  the  party  in  possession ;  and  such  an  interposi- 
tion has  been  distinctly  refused:  PHlmvorlk  v.  Hop- 
ton  (a),  Jones  v.  Janes  (b),  Armitage  v.  Wadswarth  (c), 
Smith  V.  CoUyer  (d).  The  injunction  has  been  granted 
in  modem  times  in  cases  of  trespass:  Fkman^scase  («), 
and  Rdiinson  v.  Lord  Byron  (/) ;  but  the  cases  in  which 
the  Court  has  interfered,  have  been  cases  in  which  there 
was  a  privity  between  the  parties,  as  in  the  case  of 


(a)  6  Vee.  61. 

\h)  3Mer.l61,173.  There- 
ooid  in  Jonei  t.  JonM  was  re- 
ferred to  on  the  point,  (which  is 
omitted  in  the  Report),  of  waste 
or  destruction  haying  been  com- 
mitted or  threatened.  The  alle- 
gation in  the  bill  is  as  follows : — 
"  And  your  orator  further  shew- 
6th,  that  the  said  ThanuuJonei^ 
the  said  residuary  legatee  nam- 
ed in  the  said  pretended  will, 
with  the  privity  and  consent  of 
the  said  executors  and  trustees, 
soon  after  the  death  of  the  said 
WmUam  JimUj  committed  sere- 
ral  acts  of  waste  and  destruction 
in  and  upon  the  several  parts  of 
the  said  real  property,  and  par- 
ticularly, that  the  said  Thomas 
Jones  has  caused  to  be  pulled 
down  a  large  dwelling-house,  at 
Sudbwry  aforesaid,  late  in  the 
occupation  of  the  widow  Ruffles^ 


and  has  sold  the  materials  there- 
of, and  applied  the  monies  aris- 
ing therefrom  to  his  own  use 
and  benefit ;  and  the  said  TJuh 
mas  Jones  has  also  caused  to  be 
pulled  down  the  dwelling-house 
and  premises  in  which  the  said 
W.  Jones  resided  at  the  time  of 
his  death,  and  also  a  cottage  and 
fimn  called  HigMamdei^s  Farm, 

situate  at ;  and  that  he 

and  the  said  other  trustees  and 
executors  threaten  and  intend 
to  commit  several  other  acts  of 
destruction  and  waste  in  and 
upon  the  building  and  other 
parts  of  the  said  real  estate  and 
premises.'* 
(o)  1  Madd.  189. 

(d)  8  Yes.  89. 

(e)  Cited  by  Lord  Eldon,  7 
Yes.  308. 

(/)lBro.C.C.688;2Cox,4. 
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landlord  and  tenant;  or  the  possession  has  been  ac- 
quired by  some  breach  of  duty  (a);  or  under  a  contract, 
as  in  Crockford  v.  Alexander  (6);  or  by  means  of  an  of- 
fice or  trust,  as  in  Mortimer  v.  GMrell(c)\  or  the  case 
of  the  lord  and  tenant  of  a  manor:  Qr^  y.  Dvke  of 
Norihvmberkmd  (d) ;  or  in  which  the  land  whereupon 
the  act  complained  of  was  about  to  be  committed,  was 
in  the  possession,  or  at  least  the  undisputed  property, 
of  the  Plaintiff.  Such  have  been  cases  of  mines,  in 
which  the  owner  of  a  mine  has  worked  into  the  land  of 
a  neighbouring  proprietor:  Mitchell  v.  Dora  (e) ;  or  where 
the  use  of  a  stream  of  water  has  been  intercepted,  as 
in  Mobineon  v.  Lord  Byron;  or  works  have  been  exe- 
cuted, by  which  water  has  been  thrown  on  the  land  of 
another,  as  in  Dcmson  v.  Paver  (/),  Duke  of  Beaufort  v. 
Morris  (g) ;  or  where  the  act  itself  would  amount  to  a 
destruction,  not  of  things  of  mere  ornament  or  conveni- 
ence, but  of  the  inheritance  itself:  Thomas  v.  Oakley  (h\ 
Haigh  v.  Jaggar  (%).  It  was  a  much  wider  extension 
of  the  jurisdiction,  to  apply  it  in  favour  of  a  party  who 
had  never  obtained  possession,  against  a  possession 
which  had  endured  for  nearly  twenty  years.  In  the 
case  of  Vice  v.  Ttiom^is  (k),  in  the  Court  of  the  Stannaries, 
one  of  the  latest  decisions  on  a  question  of  this  nature, 
it  was  laid  down,  that,  there  was  "  strong  authority  for 
holding,  that,  in  the  particular  case  of  a  party  out  of 
possession  of  an  estate  claiming  equitable  relief,  the 
right  to  which  depends  upon  the  right  of  possession, 
the  Court  requires  that  the  party  so  circumstanced 


(a)  Per  Lord  Eldon;  see  19      perhaps  is  within  another  class. 


Yes.  154. 

{h)  15  Yes.  138 ;  see  also  16 
Yes.  132. 

{c)  2  Cox,  205. 

(d)  17  Yes.  281;  see  also  ZiV 
der  T.  JonUy  17  Yes.  110,  which 


(e)  6  Yes.  147. 
(/)  5  Hare,  415. 
(y)  6  Id.  340. 
(h)  18  Yes.  184. 
(0  2  Coll.  231. 
(k)  4  Y.  &  C.  538. 


CASES  IN  CHANCERY.  221 

should  recover  the  possesaion  at  law  before  he  files  his        i649. 
bill,  for  the  consequential  equitable  relief  "(a).  ^Ivmon 

V. 

Mr.  Bacon  and  Mr.  Bagshaw,  for  the  bill.  Bavmpom. 

The  cases,  in  which  the  Court  has  refused  to  interfere 
by  injunction  to  restrain  irreparable  waste,  have  all  been 
cases  in  which  the  title  of  the  Plaintiff  has  been  denied. 
Lord  mdon,  in  Norwwy  v.  B,owe  (6),  observes,  that  he 
does  not  recollect  that  the  injunction  has  been  extended 
to  trespass,  ''where  the  fact  of  the  Plaintiff's  title  to  the 
property  on  which  it  was  committed  was  disputed  by 
the  answer."  But  these  authorities  have  no  application 
to  a  case  like  the  present,  in  which  the  title  of  the 
Plaintiff  is  admitted,  as  it  must  be  taken  to  be  upon 
demurrer.  The  case  presented  to  the  Court  is  that  of 
a  Plaintiff  having  a  legal  title  to  the  estate,  to  recover 
which  he  has  brought  ejectment,  and  of  a  Defendant 
availing  himself  of  the  time  which  must  elapse  before 
the  action  can  be  tried,  to  cut  down  and  sell  the  tim- 
ber upon  the  estate.  It  is  doubted  by  the  Yice-Chan- 
cellor  Knight  Bruce,  in  the  case  of  Haigh  v.  Jaggar, 
whether  the  Court  is  of  necessity  at  this  day  prevented 
from  interfering  in  favour  of  a  party  out  of  possession,  to 
restrain  a  party  in  possession  from  stripping  the  estate 
of  its  timber,  even  where  the  latter  swears  that  his  title 
is  just  and  valid,  or  that  that  of  his  adversary  is  unjust 
and  invalid;  and,  if  the  Court  can  interfere  in  such  a 
case,  it  certainly  is  not  precluded,  by  the  want  of  pos- 
session by  the  Plaintiff,  from  interfering  where  there  is 
no  denial  of  his  title. 

[They  also  commented  on  the  other  authorities  which 
had  been  cited  on  behalf  of  the  Plaintiff,  and  distin- 
guished them  from  the  present  case.] 


(a)  4  Y.  &  C.  ftOO.  (h)  19  Ves.  147. 
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Datbitpoat 

V. 

BATurrois. 


Vicb-Chancbllor  : — 

If  this  question  were  new,  I  should  have  no  hesitation 
in  holding,  that,  upon  the  facts  stated  upon  the  bill,  the 
Plaintiff  would  be  entitled  to  the  injunction.  In  the 
absence  of  authority  my  mind,  in  cases  of  actual  de- 
struction of  property,  would  be  little  prepared  to  admit 
the  distinction  between  waste  and  trespass  in  cases  like 
the  present.  But  the  question  is,  whether  the  cases  of 
trespass  against  a  party  in  possession  are  not  cases  of  a 
class  in  which  the  Court  refuses  to  act,  until  the  right 
is  established  at  law. 


The  jurisdiction  of  the  Court  in  cases  of  injunction, 
originally,  no  doubt,  arose  in  cases  of  waste,  where  there 
was  privity  between  the  parties.  All  the  earlier  cases 
are  of  that  description.  The  Court  began  afterwards  to 
interfere  in  cases  of  trespass;  but  I  believe  it  will  be 
found  that  the  cases,  in  which  the  jurisdiction  was  exer- 
cised in  restraining  trespass,  have  been  cases  of  this  pe- 
culiar description, — ^the  party  complaining  has  been  in 
possession  of  property,  and  has  complained  that  his  pos- 
session was  wrongfully  invaded  by  some  alleged  tres- 
passer. The  alleged  trespasser,  on  the  other  hand,  has 
not  admitted  the  possession  of  the  Plaintiff,  nor  claimed 
a  right  to  invade  such  possession  as  he  had,  nor  intended 
to  do  so, — ^as  in  the  case  of  the  underground  workings  of 
adjoining  mines, — ^and  the  Court  has  distinguished  these 
cases  from  ordinary  cases  of  trespass  by  saying  the  al- 
leged wrong  doer  claimed  under  colour  of  title.  The 
cases  of  railway  companies  taking  lands,  \mder  the  com- 
pulsory powers  given  them  by  Parliament,  are  of  the 
same  class.  Neither  party  disputes  the  abstract  right 
of  the  other  to  that  which  he  claims.  The  dispute  is, 
as  to  the  practical  application  of  the  law  to  the  facts  of 
the  case.    It  has  always  appeared  to  me,  the  Court  was 
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trying  to  get  out  of  a  technical  rule,  with  a  view  to  the 
better  protection  of  property. 

I  remember  a  case  concerning  the  property  of  Lady 
Bddardy  in  the  west  of  England^  in  which  some  obser- 
vations on  this  point  were  made  by  the  Lord  ChaU" 
ceUor  in  the  course  of  the  argument  Persons  work- 
ing mines  insisted  that,  within  a  particular  district, 
there  was  a  right  common  to  all  miners  to  make 
drifts  through  private  closes,  for  the  purpose  of  drain- 
ing the  mines.  This  right  they  were  about  to  assert 
by  cutting  a  trench  through  some  property  of  Lady 
Bastard.  In  that  case  the  Lord  CtuxnceUor  granted 
the  injunction.  But  whether  these  are  or  are  not  re- 
finements as  to  the  claim  being  made  under  a  colour  of 
right,  I  think  no  case  can  be  found,  in  which, — ^the  party 
out  of  possession  coming  to  this  Court  complaining  that 
another  party  in  possession,  and  insisting  upon  a  title 
to  that  possession,  is  cutting  down  timber  or  doing  any 
other  act  of  destruction, — ^the  Court  has  ever  granted  an 
injunction,  \mtil  the  right  has  been  established  at  law. 
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The  present  case,  however,  would  not  be  deter- 
mined, if  the  case  rested  there;  for  the  bill  states, 
and  the  demurrer  therefore  admits,  that  the  Plaintiff 
is  the  party  entitled,  and  that  the  Defendant,  having 
been  in  possession  -  for  nearly  twenty  years,  claims 
under  a  pretended  title.  I  do  not,  however,  under- 
stand that  the  bill  asserts  that  the  Defendant  does 
not  claim  a  right  to  the  possession.  Whether  the  De- 
fendant may  or  may  not  be  eventually  successful  in 
defending  the  possession,  I  should  have  thought  that, 
if  such  a  case  could  exist,  this  ought  to  be  one  for 
granting  an  injunction,  inasmuch  as  there  is,  for  the 
present  purpose,  an  admission  upon  the  record  that  the 
title,  whatever  the  result  of  the  trial  may  be,  is  in  some 

VOL.  VII.  Q  H.  w. 
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J^dgmiaiiU 


sense  a  pretended  title.  But  I  have  the  case  o{  Janes  y. 
Jones  before  me,  where  the  question  arose  upon  demurrer, 
and  my  difficulty  is,  that  I  cannot,  in  the  face  of  that 
decision  of  Sir  William  Orant,  take  upon  myself  to  say 
that  I  am  not  to  apply  the  rule  there  laid  down  to 
this  demurrer.  I  quite  agree  with  Sir  William  Orant's 
observations,  and  with  those  of  the  Yice-Chancellor 
Knight  Bruce.  I  cannot,  however,  do  otherwise  than 
say,  that,  if  the  cases  are  to  be  overruled,  it  must  be  by 
the  Lord  Chancellor, 


In  the  case  before  Sir  WiUiam  Orant,  the  Plaintiff  al- 
leged, that  the  testator  died  intestate, — that  the  Plaintiff 
was  his  heir-at-law,  and  as  such  had  become  entitled  to 
the  estate,  and  that  certain  other  persons  had  some  paper, 
which  they  called  a  will,  not  attested  so  as  to  pass  the 
real  estate.  Sir  William  Grant  said,  the  Court  never 
had  done  what  was  there  asked;  but  he  adds,  that,  at 
least,  the  party  ought  to  state  that  he  had  used  due 
diligence,  whereas  it  appeared  that  he  had  waited  two 
years.  How  long  the  Plaintiff  in  this  case  has  waited 
I  do  not  know.  He  says  he  had  not  discovered  his  title 
until  very  recently  What  "  very  recently"  may  mean, 
as  against  a  party  who  has  been  in  possession  for  nearly 
twenty  years,  I  do  not  know. 


I  cannot  help  expressing  my  surprise  that  the  law 
should  be  in  this  state,  but  I  am  compelled  to  allow  the 
demurrer.  I  must  refer  the  Plaintiff  to  a  higher  tri- 
bunal, if  he  thinks  he  can  sustain  the  bill 
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Lee.  \^k 

SMITH  V,  PALMER.  \S. 

■j-wT-  Jem,  \%th, 

rVlLLIAM  FINDLA  F,  by  his  wiU,  dated  in  1807,  The  testator, 
devised  and  bequeathed  his  real  and  personal  estate  to  his  personal 
trustees,  upon  trust  to  invest  the  personal  estate,  and  verted,^e"* 

pay  the  interest  thereof,  and  the  rents  and  profits  of  his  *?«  income  of 
^  "^  .       .  .         ,  tJ>e «"»« Mid  of 

real  estate,  to  his  wife  for  her  life,  who  was  to  pay  there-  his  real  estate 

out  an  annuity  for  the  livesof  two  legatees  therein  named ;  ^er  life,  and  dl- 

and  upon  the  death  of  his  wife,  he  directed  his  trustees  J^^^^g^th 

to  sell  his  real  estate,  subject  to  the  said  annuity,  con-  !»»« trustees 

should  sell  his 

tinning  as  follows : — '^  And  the  money  from  thence  aris-  real  estate, 

ing,  and  also  the  money  at  interest,  shall  and  do  pay,  tribute^  uld  di- 

distribute,  and  divide,  and  I  do  hereby  give  and  bequeath  ^^e"  themo- 

the  same  in  manner  following;  (that  is  to  say),  one-third  ing,  and  the 

part  or  share  thereof  unto  my  cousin  James  Strachany  est,  and  he 

if  he  shall  be  then  living,  but  if  he  shall  be  then  dead,  ^a*^u«iSied 

unto  his  legal  representative  or  representatives,  if  more  one-thirdAere- 

than  one,  share  and  share  alike;  one  other  third  part  or  cousin,  /.  S,, 

share  thereof  unto  my  cousin  William  Shanks,  if  he  be  then  Uving, 

shall  be  then  living,  but  if  he  shall  be  then  dead,  unto  ^^^^^n  a^f  * 

his  legal  representative  or  representatives,  if  more  than  "^to  his  le^ 

representative 

one,  share  and  share  alike ;  and  the  remaining  third  part  or  representa> 
or  share  thereof  unto  my  cousin  Charles  Smithy  if  he  shall  th^'on^shLe 
be  then  living,  but  if  he  shall  be  then  dead,  unto  his  ^j^^'!!"^  g 
legal  representative  or  representatives,  if  more  than  one,  ^«l  in  the  life- 

_  *        1  1  '     time  of  the  tes- 

share  and  share  alike.      And  the  testator  appomted  his  tator's  widow, 
wife  sole  executrix  of  his  wilL  Mrdwidren:— 

j^e/d,  that,  upon 
the  death  of 

The  testator  died  in  1808,  leaving  Nancy  his  widow,  /.  S.,  his  wi- 
and  the  said  James  Stradtan,   William  Shanks,  and  dren,aithe 
Charles  Smith  surviving.     Jaw^  Strachan  died  intes-  ^^J*in  aise 
tate  in  1810,  leavine  Mary  his  widow,  and  several  child-  of  intestacy,  be 

*  ^  -^  '  entiUedtohis 

personal  estate, 
according  toihe  Statute  of  Distributions,  took  Tested  interests  in.  the  third  of  the  residue  in  equal 
■hares,  as  tenants  in  conunon. 

q2 
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ren  surviving.  William  Shanks  died  in  1825,  leaving 
Jane  his  widow,  and  several  children  surviving.  Nancy, 
the  widow  of  the  testator  (who  had  afterwards  married 
Thomas  Palmer),  died  in  May,  1888,  leaving  Charles 
Smith  surviving. 


On  the  construction  of  the  will,  three  principal  ques- 
tions arose: — First,  whether  the  respective  administra- 
tors of  James  Strachan  and  William  Shanks  took  for 
their  own  benefit,  as  the  persons  described  by  the  words 
'4egal  representative  or  representatives,'"  the  shares 
given  to  JamesStrachan  and  WiUiamSha/nksrespectirelj. 

Secondly,  if  such  respective  shares  were  bequeathed 
to  the  next  of  kin  of  James  Strachan  and  William  Shanks 
respectively,  did  the  expression  mean  next  of  kin,  ac- 
cording to  the  Statute  of  Distributions,  or  the  nearest  of 
kin  in  point  of  consanguinity  ?  And  thirdly,  whether  the 
words  "  legal  representative  or  representatives,"  meant 
persons  living  at  the  death  of  James  Strachan  and  Wil- 
liam Shanks  respectively,  or  persons  living  at  the  death 
of  the  tenant  for  life? 


Argument.  The  SolicitOT-Oeneral  and  Mr.  PhiUips,  for  the  Plain- 
tiff; and  Mr.  BlundeU,  Mr.  Dickinson,  Mr.  Walters,  and 
Mr.  ElderUm,  for  the  several  Defendanta 

In  addition  to  the  cases  referred  to  in  the  judgment, 
the  cases  of  Taylor  v.  Beverley  (a),  Long  v.  BUukaU  (b), 
Nicholson  v.  Wilson  (c),  Corbyn  v.  French  (d),  TidweH  v. 
Arid  (e),  Thomas  v.  Hole  (/),  Phillips  v.  Garth  (g),  Ri- 


(a)  1  Coll.  108. 
(5)  3  Ves.  486. 
{e)  14  Sim.  549. 
((Q  4  Yes.  418. 


{e)  3  Madd.  403. 
(/)  Cft.  t.  Talb.  261. 
(y)  3  Bro.  C.  C.  64. 
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chardson  v.  Richardson  (a),  Oodkin  v.  Murphy  (J)),  Hames 
y.  Hames  (c),  and  Meryon  v.  CoUett  (cQ,  were  referred  to. 


227 


Vioe-Chancbllor  : — 

I  stated  my  opinion  at  the  close  of  the  argument  to 
be,  and  I  have  no  doubt,  that  the  expression  '^  legal  re- 
presentatives/' in  this  will,  means  next  of  kin. 

I  think  also  that  it  means  next  of  kin  according  to 
the  Statute  of  Distributions.  In  EJmsley  v.  Young  (e), 
the  words  were  ^^next  of  kin,"  and  not  as  here,  "legal 
representative  or  representatives:"  Rowland  v.  Oor- 
such  (/),  Cotton  V.  Cotton  (jr).  Booth  v.  Vickara  (A),  and 
the  cases  collected  2  Jarman,  p.  39 ;  and  Walker  v.  Lord 
Camden  (t). 


1848. 


^fylMIMII*. 


JvdgmaU, 


The  question,  whether  next  of  kin  is  to  be  read  as 
next  of  kin  living  at  the  death  of  the  respective  legatees, 
or  at  the  death  of  the  widow,  is  a  question  of  more  diffi- 
culty, and  I  have  thought  it  right  carefully  to  explain 
the  grounds  of  my  judgment  upon  it 

First,  let  it  be  supposed  that  the  gift  had  been  to 
t/(am««^^racAan,«m2>itcifer,  without  the  words  "if  then 
living,"  and  without  any  substitutionary  gift,  would 
James  Strachan  in  that  case  have  taken  a  vested  or 
contingent  interest?  My  opinion  clearly  is,  a  vested 
interest  The  whole  estate  in  that  case  would  have 
been  disposed  of  by  way  of  present  gift  and  simple 


(a)  14  Sim.  526. 
(*)  2  Y.  ife  C.  361. 

(c)  2  Kee.  646. 

(d)  8  Bear.  386. 

(e)  2  My.  A  K.  780. 


(f)  2  Cox,  187. 
(ff)  2  Beav.  67. 
{h)  1  Coll.  6. 
(0  16  Sim.  329. 
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remainder,  and  the  interest  of  James  StrcLchan  would 
have  been  postponed  for  the  convenience  of  the  estate 
only,  (that  is  to  say),  for  the  sake  of  those  who  were  to 
take  before  him.  The  only  question  could  have  been, 
whether  it  was  made  contingent  by  the  word  "  then,'' 
(referring  to  the  death  of  the  widow),  or  by  the  circum- 
stance that  the  gift  to  James  Strachan  was  in  fact  ex- 
pressed by  the  words  "  pay,  distribute,  and  divide."  But 
I  think,  in  such  a  case,  the  interest  would  have  vested 
in  James  8tra>chan,  at  the  death  of  the  testator.  The 
word  "  then  "  is  satisfied  by  referring  it  to  the  time 
when  James  Strachan  is  to  become  entitled  in  posses- 
sion, without  supposing  that  the  vesting  was  intended 
to  be  postponed,  and  where  the  same  subject  (in  sub- 
stance) is  the  subject  of  successive  limitations.  I  con- 
sider it  immaterial  whether  the  testator  uses  the  words 
of  remainder,  or  whether  the  future  gift  is  expressed  in 
a  direction  to  pay  and  distribute,  as  is  explained  in 
Leeming  v.  SherraM  (a),  HoUoway  v.  Clarkson  (6),  and 
Packham  v.  Oregory  (c).  Batsford  v.  Ketbell  (d)  is  some- 
times cited,  to  shew  that  a  future  gift,  expressed  in  the 
terms  "  pay  and  distribute,"  is  contingent  by  force  of 
the  expressions  only.  That  is  not  so ;  the  judgment  pro- 
ceeded emphatically  upon  the  ground  that  the  subject  of 
the  future  gift  was  not  the  same  as,  but  different  from,  the 
previous  gift  for  Ufa  The  case  of  Vawdry  v.  Oeddes{e) 
is  also  distinguishable  for  similar  reasons.  Mr.  Jar- 
mans  observations  upon  those  cases  deserve  attention; 
and  the  inconvenience  of  not  holding  such  gifts  vested, 
in  case  a  legatee  might  die  leaving  a  family  unprovided 
for,  is  so  great,  that  in  late  years  they  have  been  rarely 
held  to  be  contingent. 


(a)  2  Hare,  14. 
{h)  Id.  521. 
(c)  4  Id.  396. 


(il)  3  Ves.  3C2. 

(e)  1  Russ.  &My.203. 
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However,  the  will  before  me  (if  that  be  necessary)  i848. 
contains  words  of  present  gift.  The  words  of  the  will 
are,  not  only  that  the  trustees  shall  ''  pay,  distribute, 
and  divide/'  but  the  testator  adds, ''  and  I  hereby  give 
and  bequeath  the  same,  in  manner  following/'  If  a 
substitutionary  gift  to  B.  be  added  in  the  words  of  this 
will,  it  may  be  admitted  that  the  interest  of  B.  would 
be  contingent  during  the  joint  lives  oi  James  Strachan 
and  the  widow  of  the  testator.  But  if  James  Strachan 
died,  leaving  the  widow  surviving,  the  gift  would  be- 
come vested,  as  in  the  case  I  first  supposed,  of  a  simple 
gift  to  James  Strachan,  In  like  manner,  if,  instead  of 
supposing  the  substituted  legatee  to  be  a  single  indivi- 
dual, several  legatees  be  substituted  as  tenants  in  com- 
mon, they  would  all  take  vested  interests  upon  the 
death  of  James  Strachan^  in  the  lifetime  of  the  widow. 

But  it  was  argued,  that,  in  the  case  of  a  gift  to  a 
class,  the  rule  is  otherwise;  and  that  the  Court  will  read 
the  gift  to  the  class  (where  the  gift  is  substitutionary) 
as  a  contingent  gift  to  such  of  the  class  as  are  living  at 
the  period  of  distribution,  namely,  the  death  of  the  wi- 
dow. It  cannot,  I  think,  be  denied,  that  such  a  rule  of 
construction  would  be,  in  some  sense,  arbitrary  in  this 
case,  as  not  being  authorised  by  the  language  of  the 
will ;  still,  if  the  rule  exists,  I  am  bound  to  follow  it  It 
has  been  said  (a),  that  this  construction  is  hardly  recon- 
cilable with  analogous  cases,  and  that  it  must  be  treated 
as  peculiar  to  clauses  of  substitution  in  favour  of  chil- 
dren. Upon  this,  the  only  cases  cited  are  Eyre  v.  Mars- 
den{b)y  and  Crowder  v.  Stone(c),  If  £yre  v.  Marsden  be 
referred  to,  it  will  be  found  that  the  gift  to  the  children 
contained  a  reference  to  the  anterior  gift  to  the  parent, 
which  might  justify  the  Court  in  the  conclusion  it  came 

{a)  Jarman  on  Wills,  Vol.  2,  p.  105. 
(b)  2  Kee.  564.  (c)  3  Rusb.  217. 
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1848.  to,  supposing  it  to  be  a  construction  the  Court  felt  it- 
self bound  to  favour.  Crcwder  v.  Stone  (a)  raised  a  dif- 
ferent question ;  but  the  judgment  appears  to  have  pro- 
ceeded upon  what  Lord  Lyndhurst  considered  the  true 
^**^"*'*^'  construction  of  the  wilL  I  was,  however,  referred  to 
the  later  cases  of  Bennett  v.  Merr%inan(]ti),  Booth  v.  Fi- 
car8(c),  and  McGregor  v.  M'Oregor{d),  all  cases  of  "  chil- 
dren "  substituted  for  parents,  to  which  special  cases  it 
has  been  considered  that  the  rule  is  confined.  But  I 
cannot  think  that  either  of  the  learned  Judges,  by  whom 
those  cases  were  decided,  recognised  any  such  abstract 
rule.  In  Bennett  v.  Merriman  Lord  Langdaie  said,  ''With 
regard  to  the  general  rule  as  to  gifts  in  remainder,  there 
is  no  doubt  The  question  is,  whether  the  peculiar  word- 
ing of  this  will  does  not  lead  to  a  different  construction  " 
and  in  the  other  two  cases,  the  Ftc0-C%ano0Bor  proceeds 
entirely  upon  the  wording  of  the  will.  Having  formed 
a  strong  opinion,  that  if  the  individuals  named  had  been 
the  substituted  legatees,  under  the  words  "  I  give  and 
bequeath,"  and  not  meaning  to  express  any  opinion  up- 
on the  rule  which  has  been  stated  as  to  children,  I 
think  the  interest  of  the  next  of  kin  vested  at  the  death 
of  James  Strachany  and  that  I  should  be  introducing  an 
arbitrary  rule  of  construction  if  I  held  otherwise. 

The  declaration  will  be,  that,  upon  the  death  of  James 
Strachan,  the  persons  who,  according  to  the  Statute  of 
Distributions,  would  be  entitled  to  his  personal  estate, 
took  vested  interests  as  tenants  in  common,  but  in 
equal  shares,  in  the  third  of  the  residue  bequeathed  to 
James  Strachan  and  his  legal  representatives;  and  the 
form  of  the  declaration  will  be  similar  as  to  the  other 
third  of  the  residue  bequeathed  to  William  Shanks  and 
his  legal  representatives. 

{a)  3  Ru8B.  217.  (e)  1  GolL  6. 

(h)  «  Bm^v.  360.  (<^  2  Coll.  193. 


s. 


CASES  IK  GHANCBET.  231 

1847. 

HARVEY  V.  TOWELL(a). 

llthy  t  \lth. 
AMUEL  TOWELL,  by  his  will,  dated  in  1812,  af-  oiftof  Stock  in 

ter  giving  certain  annuities  and  pecuniary  legacies,  pro-  ^^*^^2j|^^ 
ceeded: — "And  as  to  all  the  rest,  residue,  and  remain-  pay  the  divi- 
der of  my  estate  and  effects  whatsoever,  whether  real  or  four  brothen 
personal,  which  I  shall  die  possessed  of  and  interested  ^i^^^^^ 
in,  I  give  and  bequeath  the  same,  and  every  part  there-  ^  ^ualahawt, 
of,  unto  my  brother  Richard  ToweU:  to  hold  to  the  said  tpective  Ure§, 
Richard  ToweU,  his  heirs,  executors,  and  administra-  ncpective  dt^ 
tors,  for  ever,  according  to  the  nature  and  quality  there-  Jwiteid^Sto* 
of  respectively;  upon  the  special  trust,  nevertheless,  to  J^^  amongit 
pay  and  apply  the  interest,  dividends,  and  annual  pro-  or  ton  of  his 
ceeds  of  the  sum  of  1200t  41  per  cent  Bank  Annuities,  Jl^d  the  «^- 
and  4000i  3i  per  cent  Consols,  now  standing  in  my  ^^^^^^^ 
name,  subject  to  the  payment  of  the  aforesaid  annuities  their  liyet  or 
unto  and  amongst  him,  the  said  Richard  ToweU,  and  my  ahv^s  and  pn>- 
other  brothers,  John,  George,  and  WiUiam,  and  my  sis-  SS^aSi^^ 
ters,  Susan  Wade,  widow,  and  Mary  Keeling,  in  equal  *^*y-<««» . 

^  *'  *  with  a  pronnon 

shares  and  proportions,  for  and  during  the  term  of  their  for  maintenance 
several  and  respective  natural  lives;  and  from  and  im-  time;  and  after 
mediately  after  their  several  and  respective  deceases,  ^^dSeltrai 
then  upon  trust  to  pay  the  same  interest,  dividends,  orwn,topay 

.  the  laid  diTi- 

and  annual  produce  of  the  said  Stock  unto  and  amongst  dends  onto  and 
the  present  or  any  future  eldest  sons  or  son  only,  for  S^^maicV 
the  time  being,  of  my  said  brothers,  Richard,  John,  "^^^^^ 
George,  and  WiUiam,  born  or  to  be  bom,  and  the  sur-  ^«r  bodiea,  ad 

vi^inUvm,  for 
erer:— JETeM, 
that  the  beqaeits  to  the  brothen  and  sisten  of  the  teitator  were  valid. 

That  the  bequests  in  remainder  to  the  four  eldest  sons  of  the  four  brotheiSy  each  of  whom  had 
a  son  liTing  at  the  death  of  the  testator,  were  valid;  but  that  such  eldest  sons  took  absolute  in- 
terests in  their  several  shares  of  such  Stock. 

That,  according  to  the  language  of  the  will,  the  issue  of  the  nephews  would  take,  if  at  all,  as 
purchasers;  but  if  the  limitation  to  their  issue  male  should  be  construed  as  words  of  limitation, 
the  nephews  would  have  taken  a  life  estate  only. 

{a)  See  Vol.  6,  p.  12,  n. 
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vivors  or  survivor  of  them,  for  and  during  the  term  of 
their  natural  lives  or  life,  in  equal  shares  and  propor- 
tions, upon  their  attaining  their  age  of  twenty-one  years, 
such  respective  shares  to  be  applied,  in  the  meantime, 
towards  their  or  his  maintenance  and  education;  and  if 
but  one  son  only  of  my  said  brothers  shall  be  living  at 
the  time  of  my  decease,  then  the  whole  to  such  only 
son,  during  his  natural  life,  as  aforesaid;  and  firom  and 
immediately  after  the  decease  of  such  eldest  sons  or  son, 
for  the  time  being,  and  the  survivors  and  survivor  of 
them,  as  the  case  may  be,  then,  upon  further  trust,  to 
pay  and  apply  the  interest,  dividends,  and  annual  pro- 
duce of  the  said  Stock,  unto  and  amongst  the  eldest  male 
issue  only,  for  the  time  being,  of  their  and  each  and 
every  of  their  bodies  or  body,  ad  infinitvm^  for  ever, 
without,  in  any  manner  or  on  any  account  whatsoever, 
reducing  or  disposing  of  any  part  or  parts  of  the  said  ca- 
pital sums  of  12002.  and  40002.,  so  by  me  invested,  and 
now  standing  in  my  name,  as  aforesaid,  and  to  and  for 
no  other  use,  trust,  intent,  or  purpose  whatsoever.'" 


Richard  Towelly  the  brother,  was  the  executor  and 
trustee  appointed  by  the  will. 

By  the  Master's  report  it  appeared,  that  the  testator 
died  in  September,  1812,  leaving  his  said  four  brothers 
and  two  sisters  surviving,  and  that  the  testator  s  bro- 
thers respectively  had  eldest  or  only  sons  living  at  the 
date  of  the  will,  and  of  the  death  of  the  testator. 


The  bill  was  filed,  after  the  death  of  all  the  testator's 
brothers  and  sisters,  by  an  incumbrancer  on  the  share  of 
Henry  Towelly  who  was  the  eldest  son  of  WiUiamy  one 
of  the  brothers  of  the  testator,  named  in  the  will 
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The  case  was  argued  on  the  construction  of  the  will, 
and  its  effect  on  the  events  which  had  happened,  hj 

Mr.  Kenyan  Parker,  Mr.  BomiUy,  Mr.  RoU,  Mr.  Ohand- 
lessy  Mr.  Slderton,  Mr.  Rogers,  Mr.  Cratg,  Mr.  Headlam, 
Mr.  F.  J.  Woody  and  Mr.  PownaU,  for  the  different  par- 
ties in  the  cause.  The  following  cases  were  cited : — King 
Y.M€Utng(a),  Roe  d^Dodson  Y.Orew(b),  Knight  v.  EUia^o), 
The  Karl  of  Chatham  t.  TothiU(d),  S.  CI,  TothiU  v.  Piule), 
Lyon  V.  Mitchdl(J),  Skey  v.  Bamesig),  Stonor  v.  Cur- 
wen{h),  AUomey'Oeneraly.Bright{%)y  Thomaaon  y.  Mo- 
ee8{j)j  CvrtisY.  LukinQc),  Templeman  v.  Warrington(l)y 
Jordan  v.  Lowe(m).  Evans  t.  Jor^es(n). 
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Argument. 


Vicb-Chancellob  : — 

At  the  conclusion  of  the  argument  in  this  case,  I  stated 
my  opinion  to  be,  that  the  estates  to  the  brothers  and 
sisters  of  the  testator  were  good,  and  that  the  estates  in 
remainder,  limited  to  the  eldest  sons  of  the  four  brothers 
(each  of  whom  had  a  son  living  at  the  death  of  the  tes- 
tator), were  good  also.  The  question  upon  which  I  re- 
served my  judgment  was,  whether  the  sons  of  the  testa- 
tor's brothers, — the  testator's  nephews, — took  life  estates 
only,  or  absolute  interests  in  the  Stock  in  question.  If 
the  property,  which  was  the  subject  of  the  testamentary 
gift,  had  been  real  estate,  no  serious  question  would 
have  arisen;  for,  if  the  nephews  of  the  testator  did  not 


Judgment 


(a)  1  Vent.  231. 

(6)  2  Serj.  WOs.  322. 

(e)  2  Bro.  C.  C.  670. 

(d)  7  Bro.  P.  C,  Toml.  edit., 
453. 

(e)  1  Madd.  488. 
(/)  Id.  467. 
(ff)  3  Mer.  335. 


(A)  5  Sim.  264. 
(i)  2  Kee.  57. 
if)  5  Beav.  77. 
(k)  Id.  147. 
(0  13  Sim.  267« 
(w)  6  Beav.  350. 
(n)  2  Coll.  C.  C.  516. 
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take  estates  tail  by  force  of  the  rule  in  Shelley's  case,  it 
is  clear  that  they  could  haye  taken  such  estates  by  force 
of  the  cjf  pres  doctrine.  The  result,  therefore,  if  the 
subject  of  the  gift  had  been  real  estate,  would  have  been 
the  same,  though  it  might  have  depended  upon  the  ap- 
plication of  different  principlea  But  the  subject  of  the  be- 
quest being  personal  estate,  it  became  necessary  to  decide 
upon  which  of  the  two  principles  above  referred  to,  the 
decision  in  the  case  of  real  estate  would  have  depended 
If  upon  the  rule  in  SheUejfe  case,  the  nephews  of  the  tes- 
tator would  have  had  the  benefit  of  the  argument,  that 
the  same  words  of  limitation  which,  in  the  case  of  real 
estate,  would  give  an  estate  tail,  will,  in  the  case  of  a 
bequest  of  personal  estate,  give  an  absolute  interest  But 
if  the  bequest  to  the  issue  male  of  the  nephews,  in  this 
case,  is  not  to  be  construed  as  a  limitation  to  the  ne- 
phews themselves,  the  right  of  the  nephews  to  a  larger 
estate  than  for  their  lives,  would  have  depended  upon 
the  cy  pres  doctrine;  and  that  doctrine  being  inappli- 
cable to  personal  estate,  the  life  estate  of  the  nephews 
would  not  be  enlarged. 


The  counsel  for  the  nephews  argued,  that  the  limita- 
tions to  their  issue  male  were  clearly  used  by  the  testa- 
tor himself,  as  words  of  limitation, — an  argument  which 
(he  will  pardon  me  for  saying)  created  the  first  serious 
difliculty  in  my  mind  upon  the  case;  and,  if  my  deci- 
sion is  to  depend  upon  the  correctness  of  that  argument, 
I  have  no  hesitation  in  saying,  my  decision  must  be 
against  the  nephews  taking  more  than  a  life  estate.  To 
say  that  the  limitation  to  the  issue  male  of  the  nephew, 
was  used  by  the  testator  as  words  of  limitation,  is 
equivalent  to  saying  that  it  was  used  by  the  testator 
for  the  purpose  of  describing  the  quantity  of  interest 
he  intended  the  nephews  to  take.  The  effect  of  such  a 
construction  of  the  testator's  words  would  be,  to  make 
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it  simply  impossible  that  his  will  could  take  effect  in 
favour  of  the  issue  of  the  nephews,  in  a  single  instance, 
differing,  in  this  respect,  from  the  descent  of  real  estate. 
In  the  latter  case,  the  decision  of  the  Court  gives  the 
issue  a  chance;  in  the  former,  it  would  destroy  it 
Moreover,  the  language  of  the  will  is  directly  opposed 
to  the  same  construction,  for  the  testator  gives  an 
estate  to  the  nephews  for  their  lives  only,  and  in  the 
most  express  terms  gives  it  to  the  issue  of  the  nephews, 
as  purchasers.  I  have,  since  the  argument,  read  Mr. 
Jarman'a  observations  (a),  and  (with  great  advantage) 
those  of  Mr.  Prior  also  (6),  on  the  cases  to  which  I  was 
referred,  but  without  being  able  to  come  to  a  conclu- 
sion satisfactory  to  my  mind  The  argument  which  has 
made  me  conclude  in  favour  of  the  claim  of  the  nephews 
to  an  absolute  interest  in  the  personalty,  is,  the  elabor- 
ate argument  of  Mr.  Feame(c)f  in  which  he  considers  the 
cases  to  which,  in  principle,  the  rule  in  Shdley'a  case  is 
applicable,  and  those  to  which  it  is  not  Lord  Thur- 
low's  statement  of  the  rule  is  this, — ^that  the  testator 
does  intend  the  heirs  male  to  take  as  purchasers;  but 
he  intends,  also,  that  all  heirs  male  should  take,  and 
that  they  should  take  because  they  were  heirs  male, 
and  in  that  character.  I  think  this  case  is  within  the 
principle  deduced  by  Mr.  Feame. 


1847. 


JudgwMiU, 


The  costs  of  the  suit  must  come  out  of  the  estate. 


(a)  Treatise  on  Wills,  1844. 

(()  Treatise  on  the  Construe- 
tion  of  Limitations  in  which 
the  words  <<  issue  "  and  <<  child  " 


occur,  &c.,  1839. 

{c)  Feame*s  Gonting.  Rem., 
7th  edit,  190. 
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CULSHA  V.  CHEESE. 

Jt> Y  a  settlement,  made  upon  the  marriage  of  John 
Woodhouse  and  Mary  his  wife  certain  estates,  in  the 
county  of  Hereford  were  settled  to  the  use  of  John 
Woodhouse  and  his  assigns,  during  his  life,  with  re- 
mainder to  the  use  of  Mary,  the  wife,  for  her  life,  for 
her  jointure  and  in  bar  of  dower,  and  after  the  several 
deceases  of  John  Woodhouse  and  Mary  his  wife,  and 


Feb.  22nd. 
March  2nd, 
ethy  7th,  <fe 

24M. 
Apra4ih. 

Upon  the  mar- 
riage of  the 
testator  and 
the  testatrix, 
certain  estates 
were  settled 
to  the  use  of  the 
husband  for 
life,  remainder ' 
to  the  wife  for 
life,  remainder 
to  the  children 

ofthemarrinffe,  the  decease  of  the  survivor  of  them,  then  to  the  use  of 
of  issue  of  the  the  children  of  the  said  marriage,  as  John  Woodhouse 
JroofSe  Kir?**  and  Mary  his  wife  should  jointly  by  deed,  or  the  sur- 
vivor of  the  hus-  vivor  of  them  should  by  deed  or  will  appoint,  and  in 

hand  and  wife,  x  a  * 

and  his  or  her  default  of  such  appointment  to  the  use  of  the  said  chil- 
signs.   Thetes-  dren,  and,  in  case  there  should  be  no  issue  of  the  mar- 

tator,  by  his 
will,  made  dur> 
ing  the  cover- 
ture (having 
other  estates 
not  in  settle- 
ment), devised 

all  his  real  estates  to  the  testatrix  for  her  life,  and,  upon  her  decease^  to  the  use  of  A.,  B.,  and  C,  in 
trust  for  sale,  and  out  of  the  proceeds  of  such  sale,  and  the  residue  of  his  personal  estate,  to  pay 
certain  legacies,  and  subject  tnereto  to  stand  possessed  of  one-fourth  part  of  the  said  trust-monies, 
for  such  purposes  as  the  testatrix  should  appoint,  and,  in  defiiult  of  appointment,  for  her  next  of  kin ; 
and  to  pay  and  dispose  of  the  other  three-fourths  equally  amongst  A,  B.,  and  C,  their  executors, 
administrators,  and  assigns.  The  testator  died  in  the  lifetime  of  the  testatrix,  leaving  no  child  of 
the  marriage.  The  testatrix,  by  her  will,  made  in  1839,  alter  the  death  of  A.,  B.,  and  C,  recit- 
ing, that  she  believed  it  was  the  testator's  wish  that  the  settled  estates  should  pass  by  his  will, 
and  she  was  desirous  of  fulfilling  his  wishes,  devised  the  settled  estates  to  the  uses  by  the  testa- 
tor's will  declared  concerning  the  same,  and  in  exercise  of  the  power  of  appointment  given  to  her 
by  the  testator  of  the  fourth  of  his  estate,  appointed  the  same  to  her  trustee,  upon  the  trusts  which 
she  dedared  of  her  own  residuary  estate,  and  directed  her  real  estate  to  be  sold  and  foil  into  such 
residue,  which  she  bequeathed  to  several  legatees. 


riage,  or  if  all  such  issue  should  die  in  the  lifetime  of 
the  survivor  of  the  husband  and  wife,  then  to  the  use 
of  such  survivor,  his  or  her  heirs  or  assigns,  for  ever. 


Hdd,  that  there  being,  in  the  events  which  happened,  no  uses  declared  of  the  settled  < 
by  the  will  of  the  testator,  the  specific  devise  of  such  settled  estates  by  the  will  of  the  testatrix 
was  void,  or  incapable  of  taking  effect. 

That  the  heir-at-law  of  the  testatrix  did  not  take  the  settled  estates  as  the  subject  of  a  void  or 
ineffectual  devise;  but  that,  under  the  Wills  Act  (7  WiU.  4  &  1  Vict.  c.  26),  the  settled  estates 
passed  by  the  residuary  devise  in  the  will  of  the  testatrix,  for  the  benefit  of  her  residuary  lega- 
tees,— ^the  case  not  being  one  in  which  a  contrary  intention  appeared,  within  the  meaning  of  that 
statute. 
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John,  Woodhause,  the  husband,  died  in  January,  1820, 
without  issue,  having  by  his  will,  dated  in  1816,  di- 
rected that,  after  the  payment  of  his  debts  and  certain 
legacies,  the  residue  of  his  personal  estate  should  be 
invested,  and  the  annual  produce  thereof  paid  to  Mary 
his  wife,  for  her  life;  and  that,  from  and  after  her  de- 
cease, the  same  should  be  held  upon  the  same  trusts  as 
were  thereinafter  declared  of  the  monies  to  arise  by  the 
sale  of  his  real  estates.  And  the  testator  thereby  be- 
queathed legacies  to  children  of  Thomas  and  AUhea 
Jeffries,  and  children  of  John  and  Barbara  Fletcher^ 
and  to  several  other  persons;  and  he  directed  that  all 
such  last-mentioned  legacies  should  be  paid  by  his  trus- 
tees out  of  the  monies  thereinafter  provided  for  that 
purpose,  at  the  end  of  twelve  months  next  after  the 
decease  of  his  wife.  And  after  devising  the  estates 
vested  in  him  by  way  of  trust  or  mortgage,  the  testator 
devised  all  other  his  manors,  messuages,  or  tenements, 
farms,  lands,  hereditaments  and  premises,  and  real  estate 
whatsoever  and  wheresoever,  to  the  use  of  the  said  Mary 
his  wife  and  her  assigns,  for  her  life,  subject  to  an  an- 
nuity to  his  mother  for  life,  and  from  and  immediately 
after  the  decease  of  his  said  wife,  unto  and  to  the  use 
oiJohn  Cheese,  Thomas  JeffrieSy  and  John  Fletcher,  their 
heirs  and  assigns  for  ever,  upon  trust  to  sell  the  said 
real  estate,  and  out  of  the  monies  to  arise  from  such 
sale  and  the  residue  of  his  personal  estate,  to  set  apart 
so  much  as  should  be  sufficient  to  produce  certain  an- 
nuities, which  he  thereby  directed  to  be  paid  to  his 
mother  and  his  brother  Richard,  for  their  lives,  and 
in  the  next  place  to  pay  the  legacies  thereinbefore  be- 
queathed by  his  will,  and  directed  to  be  paid  at  the 
end  of  twelve  months  after  the  decease  of  his  wife.  And 
after  the  payment  of  such  annuities  and  legacies  he  di- 
rected his  trustees  to  stand  possessed  of  the  said  monies^ 
upon  trust  to  pay,  apply,  or  dispose  of  one-fourth  part 
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1849.  thereof  unto  such  person  or  persons,  in  such  manner, 
and  for  such  intents  and  purposes  in  all  respects,  as 
his  wife  should  by  deed  or  will  appoint,  give,  or  be- 
queath; and  in  default  of  such  direction,  limitation,  or 
appointment,  gift  or  bequest,  and  as  to  so  much  there- 
of to  which  no  such  direction,  limitation,  or  appoint- 
ment, gift  or  bequest,  should  extend,  upon  trust  to  pay, 
apply,  and  dispose  of  the  same  unto  and  amongst  the 
next  of  kin  of  his  wife,  according  to  the  Statute  of  Dis- 
tribution; and  upon  fttrther  trust  to  pay,  apply,  and 
dispose  of  and  retain  the  residue  of  the  said  monies, 
stocks,  funds,  and  securities  unto  and  equally  amongst 
themselves,  the  said  John  Cheese^  Thomas  Jeffries,  and 
John  Fletcher^  their  respective  executors,  administra- 
tors, and  assigns. 

The  testator,  at  the  time  of  making  his  will  and  of 
his  death,  was  seised  of  real  estate  not  comprised  in  the 
settlement  of  1790. 

Ma/ry  the  widow,  and  John  GheesSy  Thomas  Jeffries, 
and  John  Fletcher,  survived  the  testator  John  Woodhouse. 
The  three  last  persons,  the  devisees  in  trust,  all  died 
in  the  lifetime  of  the  widow.  ^TAofno^J'^/^ries  survived 
his  co-trustees,  and  after  his  death  his  heir-at-law  exe- 
cuted a  conveyance  for  the  purpose  of  vesting  the  real 
estates  of  the  testator  in  himself  and  the  Defendant 
John  Cheese,  as  a  new  trustee,  upon  the  trusts  of  the 
testator's  will 

Mary  the  widow  died  in  April,  1842,  having  by  her 
will,  dated  in  December,  1839,  recited  and  devised  as 
follows: — "  Whereas  my  husband  by  his  last  will  and 
testament  devised  (after  various  devises  and  bequests) 
all  other  his  manors,  messuages,  or  tenements,  £Ekrms, 
lands,  hereditaments,  and  premises,  and  real    estate 
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whatsoever  and  wheresoever,  to  the  use  of  myself  for  1549. 
life  (subject  to  certain  charges),  and  after  my  decease 
to  the  use  of  Johi^  Cheese,  Thomas  Jeffries,  and  John 
Fletcher^  their  heirs  and  assigns,  upon  certain  trusts  in 
the  said  will  declared.  And  whereas  part  of  the  manors, 
messuages,  lands,  and  hereditaments,  which  my  said 
late  husband  was  possessed  of,  were  settled  in  such 
manner  that  the  same  devolved  to  me  as  having  sur- 
vived him.  And  whereas  I  believe  it  was  his  wish  that 
the  said  settled  manors,  messuages,  lands,  and  heredita- 
ments should  pass  by  his  will  to  the  uses  and  upon  the 
trusts  thereby  declared,  and  I  am  desirous  of  fufiUing  his 
wishes:  Now  I  do  hereby  give  and  devise  all  and  sin- 
gular the  said  manors,  messuages,  lands,  hereditaments, 
and  premises,  and  real  estate  whatsoever  and  whereso- 
ever, to,  for,  and  upon  such  uses,  trusts,  ends,  intents, 
and  purposes,  and  imder  and  subject  to  such  charges, 
powers,  provisoes,  and  agreements  as  are  in  and  by  the 
said  will  of  my  late  husband  expressed,  declared,  and 
contained  of  and  concerning  the  same;  and  except,  I 
charge  all  the  said  premises  with  the  sum  of  5002.,  to  be 
paid  to  CcUherine  the  daughter  of  my  sister  Barbara 
Fletcher,  my  said  husband  having  by  mistake  omitted 
her  name  in  his  said  will  And  whereas  I  have,  since 
the  decease  of  my  said  husband,  purchased  or  become 
otherwise  possessed  of  considerable  real  property:  Now, 
therefore,  I  give  and  devise  to  John  Cheese  and  Tfiomas 
Jeffries  all  and  singular  my  real  estate  whatsoever  and 
wheresoever,  upon  and  for  the  trusts  &c/'  And  the  tes- 
tatrix then  declared  the  trusts  of  such  last-mentioned 
devise  to  be,  that  her  said  trustees  should  sell  her  said 
real  estate,  and  that  the  proceeds  of  such  sale  should 
fall  into  and  be  considered  as  part  of  her  residu- 
ary personal  estate.  The  testatrix,  then  expressing 
her  desire  to  execute  the  power  of  appointment  given 
VOL.  VIL  B  H.  w. 
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to  her  bj  the  will  of  her  husband,  of  the  fourth  part  of 
his  residuary  real  and  personal  estate,  appointed  the 
same  to  the  trustees  of  her  will,  upon  the  trusts  to 
which  she  had  given  her  own  residuary  estate.  The 
testatrix  then  bequeathed  sereral  legacies;  and  as  to 
the  residue  of  the  said  trust^monies,  she  directed  her 
trustees  to  divide  the  same  into  eight  equal  parts,  seven 
of  which  she  gave  to  her  sister  AWiea  Jeffries,  and  her 
nephew  and  niece  Thomas  and  AUhea  Jeffries,  and  her 
nieces  Barbara^  AUhea,  Elisa^  and  Catherine  Fletcher, 
and  the  remaining  eighth  share  to  trustees,  upon  trust 
for  Mary  Ctdsha,  for  her  separate  use,  with  remainder 
to  her  children. 


The  bill  was  filed  by  several  of  the  residuary  legatees 
under  the  will  of  the  testatrix,  who  were  also  l^atees, 
whose  legacies  were  payable  after  her  death,  under  the 
will  of  the  husband,  for  the  execution  of  the  trusts  of 
both  wills.  The  heir-at-law  of  the  testatrix,  who  was  the 
eldest  son  of  her  eldest  brother,  the  heir-at-law  of  the 
testator,  and  the  new  trustee  and  devisees  in  trust,  the 
personal  representatives  of  the  testator  and  the  testa- 
trix, and  the  other  parties  interested  in  common  with 
the  Plaintiffs,  were  Defendants. 

The  cause  came  on  upon  further  directions. 


The  principal  question  related  to  the  effect  of  the  will 
of  the  testatrix,  with  reference  to  the  settled  estates. 
The  bill  charged,  that,  in  regard  to  the  settled  estates 
and  hereditaments  specifically  devised  by  her  will,  the 
said  John  Cheese,  Thomas  Jeffries,  and  John  Fletdier, 
the  devisees  in  trust,  and  the  three  residuary  legatees 
named  in  the  will  of  the  testator,  were  all  dead  at 
the  time  of  the  decease  of  the  testatrix;  and  that,  to 
such  extent  as  the  devise  in  the  will  of  the  testatrix,  of 
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the  said  settled  estates  and  hereditaments  to  the  uses 
declared  by  the  will  of  the  testator,  failed  or  became 
incapable  of  taking  effect,  the  settled  estates  and  heredi- 
taments formed  part  of  the  residuary  estate  of  the  testa- 
trix, devised  by  her  said  will 
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Mr.  Kenyon  Parker  and  Mr.  J.  T,  Htrniphrej/y  for  the     Argtmuu. 
Plaintiffs. 

Mr.  Sdtayn,  for  the  other  residuary  legatees  under  the 
will  of  the  testatrix;  and  Mr.  Smdle  for  other  parties. 

No  effect  can  be  given  to  the  language  used  by  the 
testatrix  in  her  will,  with  regard  to  the  settled  estates, 
for  no  uses  of  those  estates  were  declared  by  the  will  of 
the  husband.  The  husband's  will  operated  upon  his 
own  estates,  and  not  upon  those  of  his  wife.  The  will 
of  the  testatrix,  so  far  as  it  professes  to  dispose  of  the 
settled  estates  to  non-existing  uses,  is  necessarily  void : 
Taude  v.  Jones  (a).  There  is  no  doubt  of  the  intention ; 
but  the  question,  in  cases  of  construction,  as  expressed 
by  Baron  Parke  in  that  case,  is  "  not  what  the  parties 
intended  to  have  done  by  the  instrument  executed  by 
them,  but  what  the  meaning  of  the  words  of  the  instru- 
ment is "  (6).  The  devisees  under  the  husband's  will 
were,  moreover,  dead  at  the  death  of  the  testatrix;  and 
the  limitation  in  the  husband's  will  to  their  executors, 
administrators,  and  assigns,  would  not  prevent  the  gift 
by  the  will  of  the  testatrix  from  lapsing:  Mayhank  v. 
Brookes  (c).  The  settled  estates,  therefore,  pass  by  the 
general  devise  to  the  residuary  legatees,  under  the  25th 


(a)  14  Sim.  131,  149;  S.  C, 
13  M.  k  W.  634. 


(h)  13  M.  <b  W.  646. 
(c)  1  Bro.  C.  C.  84. 
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Arffutiimi. 


and  27th  sections  of  the  Wills  Act  (a).     [They  also  cited 
Easum  v.  Appleford  (b),] 

Mr.  HodgaoHy  for  the  Defendant  John  Cheese. 

The  gift  of  the  settled  estates  of  the  testatrix  will 
take  effect,  as  if  the  husband  had  in  fact  devised  them 
by  the  words  of  his  will.  The  death  of  the  devisees  be- 
fore the  testatrix  does  not  affect  the  case ;  for  it  is  not  a 
devise  to  persons,  but  to  uses.  It  substitutes  the  uses  for 
the  persons,  which  is  in  substance  the  same  as  naming 
other  legatees:  Sibley  y.  Cook(c).  There  is  no  doubt  of 
the  intention  of  the  testator  to  include  the  settled  es- 
tates. The  will  was  made  some  years  before  his  death,  the 
words  of  the  will  are  sufficient  to  embrace  the  settled 
estates,  and,  if  he  had  survived  his  wife,  they  would 
have  passed  by  his  will  The  testatrix,  then  reciting 
the  event  by  which  the  estates  became  hers,  expresses 
her  desire  to  fulfil  her  husband's  wishes,  and  goes  on 
to  fulfil  them,  by  making  the  objects  of  his  bounty  the 
objects  of  her  own  also.  The  testator  brings  the  inten- 
tion, and  the  testatrix  the  power.  The  effect  of  her  ex- 
pressions is  to  give  a  reflex  operation  to  the  testator  s 
will,  and  to  render  it  operative  upon  the  three-fourths 
of  the  settled  estates  of  which  the  testator  intended  to 
dispose.  The  meaning  of  the  words  of  the  devise  in  the 
will  of  the  testatrix  clearly  is,  that  the  settled  estates 
shall  go  in  conformity  with  her  husband's  intention,  and 
that  intention  there  is  no  difficulty  in  discovering,  or  in 
giving  effect  to. 

Mr.  Lee  and  Mr.  Lloyd,  for  the  heir-at-law  of  the 
testatrix. 


(a)  7  WOl.  4  tfc  1  Vict  c.  26.  (b)  10  Sim.  274 ;  S.  C,  6  My.  *  Cr.  66. 
(c)  3  Atk.  672. 
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The  Court  will  not  give  an  operation  to  the  will  which 
shall  exclude  the  heir-at-law,  without  clear  expressions 
or  necessary  implication  to  that  effect  But  these  are 
not  to  be  found  in  this  case.  The  argument  in  favour 
of  the  devise  of  the  settled  estates  to  the  uses  of  the 
husband's  will  fails,  unless  it  can  be  shewn  that  there 
is  a  cestui  que  use  capable  of  taking  under  the  gift.  It 
is  not  enough  to  say  there  is  a  use.  The  claim  of  the 
residuary  legatees  is  founded  on  the  25th  section  of  the 
Wills  Act;  but  that  section  enacts,  that  lapsed  and  void 
devises  shall  be  included,  ''  unless  a  contrary  intention 
shall  appear  by  the  wilL"  Here  the  contrary  intention 
clearly  appears,  for  the  testatrix  has  expressly  declared 
her  intention  to  be,  that  three-fourths  of  the  settled  es- 
tates shall  not,  and  one-fourth  shall  be  taken  by  her  re- 
siduary legatees. 


1849. 


ArgmnetU. 


[Vicb-Chancellor. — According  to  that  argument,  in 
no  case  of  a  void  devise  would  the  subject  be  included  in 
the  residuary  devise,  for  in  every  such  case  a  contrary 
intention  would  appear.] 

The  next  of  kin  of  the  testatrix  ought  to  be  brought 
before  the  Court;  for  they  are  materially  interested  in 
this  question.  With  regard  to  the  one-fourth  of  the  set- 
tled estates,  the  testatrix  has  not  professed  to  execute 
her  power.  The  Court  will  not  infer  that  she  had  any  in- 
tention to  confirm  the  husband's  will  as  to  that  fourth, 
the  effect  of  which  would  be  to  make  herself  tenant  for 
life,  and  her  own  next  of  kin  purchasers.  Whatever 
may  be  the  decision  with  regard  to  the  other  three- 
fourths,  the  proceeds  of  the  one-fourth  of  the  settled  es- 
tates are  not  disposed  of,  and  are  not  comprised  in  the 
residuary  devise:  Fitchy,Wd)er(a)yAfnphieUY.Parke{b\ 


(a)  6  Hare,  145. 


(h)  2  Ru8s.  is  My.  221. 
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4rgwnmi. 


Judgment, 
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Humble  v.  Shore  (a),  in  which  CresswM  v.  Gheshfn  (5)  was 
cited. 


The  Vicb-Chakcbllor,  at  the  conclusion  of  the  ar- 
gument, suggested  that  a  case  should  be  prepared  for 
the  opinion  of  a  Court  of  law.  The  counsel  for  the  heir- 
at-law  declined  to  ask  for  a  case,  and  the  counsel  for 
the  other  parties  desired  to  have  the  judgment  of  this 
Court. 


Vice-Chancellor  : — 

I  was  desirous  in  this  case  that  all  the  questions  at 
law  should  be  decided  at  law.  But  the  parties  have 
desired  me  to  give  my  opinion. 

The  testatrix,  having  survived  her  husband  the  tes- 
tator, gave  certain  of  her  estates  ''  to,  for,  and  upon 
such  uses,  trusts,  ends,  intents,  and  purposes,  and  un- 
der and  subject  to  such  charges,  powers,  provisoes,  and 
agreements,  as  were  in  and  by  "  the  will  of  her  husband 
"  expressed,  declared,  and  contained  of  and  concerning 
the  same.'"  It  was  admitted  in  argument  at  the  bar, 
that  the  husband's  will  contained  no  devise  of  the  wife's 
estate,  and  in  strictness,  therefore,  upon  that  assumption 
there  was  no  declaration  of  uses,  trusts,  or  purposes,  to 
which  the  devise  of  the  wife's  estate  by  her  will  could 
be  referred.  Besides  this,  divers  of  the  devisees  of  the 
estates  devised  by  the  will  of  the  husband  died  before 
the  wife :  some  of  those  were  beneficial  devisees,  and 
others  devisees  in  trust. 

The  question  before'  me  arose  upon  claims  made  by 
parties  claiming  the  wife's  estate  under  the  uses,  trusts, 
and  piu-poses  declared  in  the  husband's  will  of  his  own 


(a)  Infra,  p.  247. 


(b)  2  Eden,  123. 
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estate.  The  claims  of  these  parties  were  rested  upon  1849. 
the  proposition,  that  the  plain  intention  of  the  wife  re- 
quired that  her  will  should  be  read  as  if  she  had  devised 
her  property  to  the  uses,  trusts,  ends,  intents,  and  pur- 
poses declared  by  the  husband's  will  of  his  own  proper-  •'«*''■•*«'• 
ty;  and,  if  the  intention  of  the  wife  were  enough  for 
me  to  act  upon,  I  should  probably  have  adopted  that 
proposition,  with  its  consequencea  But  the  case  of 
Yovde  Y.  Janes  (a)  too  nearly  resembles  this  case  to  jus- 
ify  me  in  doing  so,  without  sending  the  case  to  law; 
and  this  the  parties  interested  have  declined  asking  me 
to  do. 

I  agree  with  the  argument,  that  the  death  of  the  trus- 
tees could  not  deprive  the  cestui  que  trusts  of  any  inter- 
est they  would  have  taken  under  the  wife's  will,  if  the 
trustees  had  survived  her.  But  Youde  v.  Jones,  if  it 
governs  this  case,  displaces  the  rights  of  those  cestui  que 
trusts,  upon  a  ground  unconnected  with  the  time  when 
the  trustees  died. 

The  claims  of  the  beneficial  devisees  represented  by 
Mr.  Hodgson,  who  died  before  the  wife,  would  fail  up- 
on the  same  ground;  and  it  was  therefore  gratuitously, 
though  not  extrajudicially,  that  in  the  course  of  the 
argument  I  said,  that  the  wife's  will  must  speak  from 
her  own  death,  and  that  no  person  who  did  not  survive 
her  could  take  under  her  will,  even  if  the  trusts  of  her 
will  could  be  found  in  that  of  her  husband. 

After  the  argument  of  the  case,  it  occurred  to  me  that 
the  import  of  the  will  of  the  husband  might  possibly  be 
affected,  and  a  meaning  thereby  given  to  the  devise  of 
the  wife,  by  the  principle  affirmed  in  the  case  of  Jones 
V.  Roe  (b).    I  called  the  attention  of  counsel  to  that 

(a)  14  Sim,  131.  (h)  3  T.  R.  88. 
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1849.  <>&se,  and  although  I  do  not,  upon  consideration,  think 
that  it  affords  any  ground  for  altering  my  decision  in 
this  case,  I  will  add,  that  my  decision  does  not  proceed 
upon  any  doubt  in  my  mind  as  to  the  correctness  of  the 

"*^^'"**^'  decision  in  the  case  of  Jones  v.  Roe.  I  may  also  observe, 
that  the  will  of  the  husband,  in  this  case,  was  made  be- 
fore the  late  statute. 

Coats,  where  ^^  Only  question  which  remains,  is  that  of  costa  K 

SMco^Se       *^®  ^^^  ^*^  ^^^^  ^^^^  ^y *^®  ^^®  ^^  ^®^ representative, 
testator  and  the  to  have  an  account  taken  of  the  estate  of  her  husband, 

executor,  are 

adminitteiedin  the  costs  of  that  suit  would  have  come  out  of  his  es- 
^ '™  tate,  except  the  costs  occasioned  by  the  wife  having  im- 
properly blended  her  husband's  assets  with  her  own, 
which  the  Master  by  his  report  in  this  cause  finds  she 
did;  and  those  costs  would  properly  have  been  payable 
by  the  wife,  or  out  of  her  estate. 

The  costs  of  a  suit  to  administer  the  wife's  estate 
would,  of  course,  come  out  of  her  own  estate.  In  this 
case  both  estates  have  come  to  be  administered  in  one 
suit,  and  the  persons  interested  in  the  husband's  estate 
have  had  the  benefit  of  that  administration;  and  it  was 
said,  that  they  ought,  therefore,  to  bear  a  portion  of  the 
costs  of  the  suit  To  this  it  was  answered,  that  the  suit 
was  rendered  necessary  by  the  will  of  the  wife,  and  that, 
if  she  had  not  improperly  blended  the  two  estates,  no 
account  would  have  been  necessary  of  the  husband's  es- 
tate. It  is  difficult,  if  not  impossible,  for  the  Court  to 
do  exact  justice  in  such  a  case;  for,  in  some  degree,  it 
is  matter  of  speculation  what  would  or  might  have  been 
necessary  in  respect  of  the  husband's  estate,  if  no  dis- 
pute had  arisen  respecting  the  wife's  estate,  and  if  the 
wife  had  not  blended  her  husband's  assets  with  her  own. 
The  wife's  estate  must  clearly  bear  those  costs  which  it 
would  have  had  to  bear,  if  the  suit  had  not  embraced 
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the  husband's  assets,  and  also  the  costs  occasioned  by 
blending  the  two  together;  and  I  believe  I  shall  best 
consult  the  justice  of  the  case  by  dealing  with  the  costs 
as  in  a  case  in  which  the  object  of  the  suit  is  substan- 
tially to  administer  the  wife's  estate,  of  which  the  hus- 
band's estate  is  part,  and  in  which  the  costs  in  the 
Master's  office  have  been  occasioned  by  a  breach  of  duty 
on  the  part  of  the  wife,  and  by  charging  the  husband's 
estate  with  no  costs,  except  the  costs  on  fiirther  direc- 
tions. 


1849. 


JmdgmeHi. 


Deolabs,  that  the  estates  comprised  in  the  indentures  of  the 
15th  and  16th  April,  1790,  and  2nd  and  3rd  August,  1797,  and  of 
which,  under  the  uses  of  those  settlements.  Maty  Woodhousey  the 
testatrix,  having  surriyed  her  hushand,  died  seised,  were  not  well 
devised  by  her  to  the  uses  of  her  husband^s  will,  but  that  they 
formed  part  of  her  residuary  estate  devised  by  her  will. 


Minute. 


HUMBLE  V.  SHORE. 


1847. 

Tim  March. 
HE  testatrix,  Lydia  Shore,  by  her  will,  dated  in  1 835,  A  gift  by  a  will, 

devised  and  bequeathed  her  residuary  real  and  per-  the  tetutrix't 

sonal  estate  in  trust  for  sale,  and  directed  her  trustees  to^.^w^re^t 

to  stand  possessed  of  one  sixth  part  of  the  monies,  in  ^^^Jj*^*"' 

trust  for  her  cousin  Sarah  Whittaker,  widow,  her  ex-  "ixth  given  to 

S.  W  for  lifo 

ecutors,  administrators,   and   assigns.     By  a  codicil,  withadkectioii, 
dated  in  February,  1837,  the  testatrix  directed  that  ^^^^ 
her  trustees  should  stand  possessed  of  one  sixth  part  or  »l«gacy  there- 

,  ,  out,  and  *^n% 

share  of  the  residue  of  the  net  monies  to  arise  and  be  the  remainder 
produced  as  aforesaid,  by  her  will  given  and  bequeathed  .hoaid  abk  into 
unto  and  in  trust  for  her  cousin  Sarah  Whittaker,  her  ?**  V^^^l?^ 

'  ner  (tbe  testa- 

trix's) personal 
estate,  and  be  disposed  of  acavdingly : — 

HM,  that  the  remainder  of  the  sixth  share  of  the  residue  was  not  thereby  given  to  the  other 
residnaiy  legatees,  but  was  undisposed  o£ 
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SiaiemetU. 


executors,  administrators,  and  assigns,  upon  the  trusts 
thereinafter  mentioned;  namely,  upon  trust  to  pay  the 
interest,  dividends,  and  annual  proceeds  thereof  imto 
the  said  Sarah  WhiMaker  during  her  life,  as  a  separate 
and  inalienable  provision ;  and,  after  her  decease,  the 
testatrix  directed  that  her  trustees  should  stand  and  be 
possessed  of,  and  interested  in,  the  sum  of  20002^,  part  of 
the  principal  or  capital  of  the  same  one.  sixth  part  or 
share,  in  trust  for  the  Reverend  William  Whittaker,  the 
son  and  only  surviving  child  of  the  said  Sarah  WhiUaher^ 
his  executors,  administrators,  and  assigns;  and  the  tes- 
tatrix directed,  that,  notwithstanding  the  postponement 
of  the  payment  of  the  aforesaid  legacy,  the  same  should 
be  a  vested  interest  in  the  said  WUliam  WhitkJcer,  im- 
mediately upon  her  decease;  and  also,  that  the  remain- 
der of  the  said  one  sixth  part  of  the  same  trust  money 
and  premises  should  sink  into  the  residue  of  her  per- 
sonal estate,  and  be  disposed  of  accordingly.  The  tes- 
tatrix made  other  codicils,  the  last  of  which  was  dated 
in  July,  1838.  She  died  in  May,  1839.  Sarah  Whit- 
taker  died  in  the  lifetime  of  the  testatrix.  The  question 
was,  whetjier  the  sixth  share  referred  to,  was  by  this 
form  of  expression  given  to  the  other  residuary  legatees, 
or  whether  it  lapsed. 


Afifummi.  Mr.  Temple,  Mr.  RomUly,  Mr.  Hodgson,  Mr.  Wood,  Mr. 
Lee,  Mr.  RoU,  Mr.  Pole,  Mr.  WiOcock,  Mr.  Bigg,  Mr.  Heaihr 
field,  Mr.  Daniell,  Mr.  Freding,  Mr.  PhiUips,  Mr.  Robeon, 
and  Mr.  MatUe,  appeared  for  the  different  parties. 

The  cases  cited  on  the  argument  were  Cresstudl  v. 
Chealyn  (a),  and  the  recognition  of  its  authority  by  the 
Lord  Chancellor  of  Irdand  (Sir  Edward  Sugden)  in 
ShawY.M'Mahon{b),  and  by  the  Vice-Chancellor  Knight 


(a)  2  Eden,  123. 


{b)  4  D.  &  W.  438. 
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Bruce  in  Harris  v.  Davis  (a),  and  Skrymsher  v.  North- 
cote  (6),  and  Evans  v.  Field  (c),  as  opposed  to  the  other 
cases.  On  the  point  of  republication,  Quest  t.  WiUasey  (d) 
was  also  referred  to. 


The  y iob-Chakcellor  held,  that  the  sixth  share  given 
by  the  will  to  Sarah  Whittaker  absolutely,  and  revoked 
by  the  codicil,  except  as  to  a  life  interest,  was  undis- 
posed of,  and  that,  so  far  as  the  same  consisted  of  per- 
sonal estate,  it  went  to  the  next  of  kin,  and,  so  far  as  it 
was  real  estate,  to  the  heir*at-law. 


Affinned  by  the  Lard  Chancdlor. 


(a)  1  Coll.  416.  (N.  S.)  Chanc.  264. 

(h)  1  Swanst.  666.  (d)  2  Bing.  429;  8,  C,  3  Id. 

{e)   Vioe-Chancdlar  of  En^  614. 
land.  May  3,  1839,  8  Law  J., 


DAVENPORT  v.  JAMES.  ^^  ^"^^ 

A.  MORTGAGE  for  a  term  of  years  was  made  to  two  where  a  mort- 
persons  as  joint  tenants,  to  secure  25002.,  of  which  it  was  JJ^for  arom** 
alleged,  and  not  denied,  that  1 500Z.  had  been  advanced  of  money,  of 

which  each  had 

by  one,  and  10002.  by  the  other  of  the  mortgagees.    The  lent  a  portion, 
Plaintiff  Davenporty  the  mortgagee  for  15002.,  filed  his  ^^ maySe 
bill  of  foreclosure  against  the  mortgagors,  or  parties  en-  JiMure^iMEnir 
titled  to  the  equity  of  redemption,  making  Glare,  his  the  other  mort- 

gagee  a  Defend' 

co-mortgagee,  a  Defendant,  on  the  allegation  that  he  ant,  and  the 
refused  to  concur  in  the  suit.  T^^t^cntiS^ 

to  theufual 
decree  of  foreclosure,  on  defiiolt  of  ^yment  of  the  whole  mortgage  debt,  in  the  proportions  due  to 
the  PlaintifF  and  Dcdfendant  respectiTely,  together  with  their  respectiTe  costs. 
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Arfwmeni. 


CASES  IN  CHANCERY. 
Mr.  RomiUy  and  Mr.  W,  M.  James,  for  the  Plaintiff. 

Mr.  Wood,  for  the  Defendant  the  co-mortgagee. 

Mr.  Shapter,  for  the  Defendants  entitled  to  the  equity 
of  redemption,  submitted,  that  the  mortgagees  ought  to 
have  concurred  in  the  suit,  or  were,  if  they  thought  pro- 
per to  divide,  only  entitled  to  one  set  of  costs. 

It  was  admitted,  that  both  the  mortgagees  were  ne- 
cessary parties:  Lotue  v.  Morgan  (a),  Montgomerie  v. 
Marquis  of  Bath  (6),  Palmer  v.  Earl  of  Carlide  (c).  The 
cases  of  Titley  v.  Davies  (d)  and  Right  v.  CutheU  (e)  were 
also  mentioned. 


Judgment.  The  Vicb-Chancbllo»  held,  that  the  mortgagees  were 
not  bound  to  join  as  Plaintiffs  in  the  foreclosure  suit, 
and  that  the  usual  decree  of  foreclosure  must  be  made 
on  default  of  payment  of  the  principal,  interest,  and 
costs  of  both  mortgagees. 


Decree,  It  ifl  ordered,  that  the  Master  do  take  an  account  of  what  is  due 

" — *  to  the  Plaintiff  for  principal,  interest,  and  costs,  in  respect  of  the 

sum  of  1500^.,  part  of  the  sum  of  2500^.  on  the  mortgage  securitj  in 
the  pleadings  mentioned ;  and  it  is  ordered  ifec,  do  take  an  account 
of  what  is  due  to  the  Defendant  David  Clare  for  principal,  interest, 
and  his  costs  of  the  suit,  in  respect  of  the  sum  of  1000^.,  the  remain- 
ing part  of  the  said  2500^.,  on  the  mortgage,  &c.,  and  ^c.  do  tax  the 
Plaintiff  and  Defendant  David  Clare  their  costs  of  this  suit ;  and  it  is 
ordered,  that  the  costs  which  the  Plaintiff  shall  pay  to  W.  JUeweUyn 
and  D,  J,  Edwardu  be  added  to  his  costs,  and  the  Master  to  certify 
the  amount ;  and,  upon  Defendants  2).  H.  Jamu,  W,  SimonSy  and 


(a)  1  Bro.  C.  C.  368. 

(b)  3  Ves.  660. 
(e)  1  8.  <Sr  S.  423. 

Id)  2  Y.  AC.  CO.  399;  Vin. 


Abr.,  "Mort."  P.,  pi.  19,  20;  2 
Eq.  Ca.  Abr.  604;  2  Atk.  348. 
(e)  5  East,  491. 
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TT.  £,  Cooper,  they  or  auy  of  them,  Ac,  paying  what  shall  he  re-  i847. 
ported  due  to  him  for  principal,  interest,  and  costs,  and  also  the 
costs  which  the  Plaintiff  shall  so  pay  to  the  Defendants  W,  Uewd- 
Ijffi  and  2>.  J,  Edwardes  as  aforesaid,  and  to  the  said  Defendant  David 
Clare  what  shall  be  reported  due  to  him  for  principal,  interest,  and 
costs,  within  six  months  after  the  Master  shall  have  made  his  re- 
port, at  such  time  Ac,  the  Plaintiff  and  David  Clare  to  reconyey 
tc.  But,  in  default  of  the  said  Defendants,  or  any  of  them,  pay- 
ing unto  Plaintiff  what  drc,  and  to  the  Defendant  Clare  what  drc, 
by  the  time  Ac,  theDefendants  to  be  foreclosed ifec. — ^Reg.  Lib.,  1647. 


Decree* 


1848. 

STAMPS  V.  THE  BIRMINGHAM,  WOLVERHAMP-  27<A,2»M,& 
TON,  AND  STOUR  VALLEY  RAILWAY  COM-  ^^Ti 
PANY.  mJvly. 

X  HE  railway  which  the  Act  empowered  the  Company  ABaQwayCom- 
to  construct,  was  designed  to  pass  by  a  tunnel  under  ^to tXelandf 
some  houses  belonging  to  the  Plaintiff ;  and  after  giving  o^^imdM^ 
the  proper  notice  for  that  purpose,  the  Company  had  <^g» »» f  »* 
taken  and  paid  for  the  land  required  for  the  tunnel  the  Landi 
The  works  were  carried  on  by  blasting,  the  effect  of  udatiMi  Act^ 
which  was  alleged  to  be  injurious  and  dangerous  to  ^a'^afttta"* 
the  houses  of  the  Plaintiff  above  the  tunnel ;  and  the  noUoe  for  taking 

certain  ^^n^^fi 

plaintiff  filed  his  bill  to  restrain  the  Company  from  give  a  fbrther 

proceeding  with  the  construction  of  the  tunnel  so  as  to  ©AeTlan^^ 

destroy,  damage,  weaken,  or  interfere  with  the  Plain-  '^^^^P"' 

tiff's  houses,  or  their  foundations ;  praying,  also,  that  -7«ich  addi- 

an  account  might  be  taken  of  the  damage  and  injury  ing  neoeuaiy 
which  had  been  already  sustained. 


for  the  works. 
SuUeeMnt, 


The  bill  was  filed  and  the  injunction  granted  in 
October,  1847. 

In  February,  1848,  the  Company  filed  an  answer, 
in  which  they  stated  their  intention,  by  the  exercise  of 
their  compulsory  powers,  to  become  the  purchasers  of 
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1848.  the  houses  to  which  the  injunction  related     Notices 
were  given  in  pursuance  of  this  intention,  and  in  May, 

Th»  BiMcnro-  ^^^^>  valuers  were  appointed,  the  amount  of  the  valua- 

BAM,  WoLYsii-  tion  paid  into  court,  and  a  bond  given  under  the  85th 

Stoub  Vallbt  section  of  the  Lands  Clauses  Consolidation  Act  (a). 

Bailwat  Co. 


The  Company,  having  thus  taken  steps  to  acquire  the 
legal  possession  of  the  houses,  moved  to  dissolve  the  in- 
junction, and  stay  all  further  proceedings  in  the  cause. 


Arffwnent.         The  SoUdtoT-Oeneroly  and  Mr.  Speedy  for  the  Com- 
pany. 

Mr.  RoU,  and  Mr.  Terrell,  for  the  Plaintiff. 

The  motion  was  opposed  on  several  grounds,  one  of 
which  was,  that  the  Company  were  not  empowered, 
after  having  exercised  their  powers  by  taking  the  land 
necessary  for  the  tunnel,  to  proceed  a  second  time  to 
take  the  surface  of  the  same  land;  that  it  was  against 
the  spirit,  and  not  according  to  the  letter  of  the  Lands 
Clauses  Consolidation  Act  (6),  to  take  lands  piecemeal: 
and  that  such  a  course  would  be  prejudicial  to  the  owner, 
and  might  be  made  the  means  of  unfairly  depreciating 
the  value  of  his  property.  The  Vice-ChanceUor  of  Eng- 
land held,  in  Simpson  v.  The  Lancaster  and  Carlisle 
Railway  Company  (c),  that  the  Companies  "  are  re- 
quired at  once  to  state  what  land  they  want"  The 
same  construction  was  given  to  the  compulsory  powers 
by  the  House  of  Lords,  in  MauU  v.  Moncrieffe  (d). 

Another  objection  was,  that  there  was  no  sufficient 


(a)  8  Vict.  c.  18. 

(b)  8  Vict.  c.  18,  8. 18. 


(c)  4  Railw.  Cas.  633. 

(d)  5BeU,  App.  Cas.  351. 
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eyidence  of  the  valuation  of  the  property  having  been 
made,  in  pursuance  of  the  59th,  60th,  61st,  and  85th 
sections.  The  alleged  purport  and  effect  of  the  docu- 
ments were  stated  upon  the  affidavits,  but  the  valuation 
signed  bj  the  surveyor  was  not  produced. 
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BAicnoir,A]i]> 
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On  these  points  the  following  is  the  judgment  of  the 

Vice-Chancellor  : — 

I  have  felt  no  difficulty  as  to  the  right  of  the  Com- 
pany, acting  bond  fide,  to  come  a  second  time  for 
more  land  than  they  demanded  at  first ;  but  it  must 
not  be  done  capriciously.  It  has  been  said,  that  the 
Vice-Chancellor  of  England  lays  down  generally,  in 
the  case  of  The  Lancaster  and  Garlide  Railway  Com- 
paaiy  (a),  that,  giving  a  notice  for  land  once,  for  ever 
exhausts  the  legal  power  which  the  Act  of  Parliament 
gives  to  the  Company.  The  language  of  the  judgment 
perhaps  admits  of  another  construction.  Mavle  v.  Lord 
Moncrieffe  (6)  does  not  apply.  There  was,  in  that  case, 
power  to  make  a  certain  dock,  and  to  deviate  to  the 
extent  of  one  hundred  yards, — that  is  to  say,  to  make  a 
given  dock  at  point  A.,  or  point  R  They  made  their 
dock  at  point  A.,  and  they  wanted  to  enlai^e  it  by 
taking  a  part  within  the  limits  of  deviation;  and  all 
that  the  House  of  Lords  decided  was,  that,  having  once 
made  their  dock  in  the  way  they  required,  on  one  part 
of  the  land,  they  could  not,  upon  the  ground  that  they 
originally  had  a  right  to  deviate,  abandon  what  they  had 
done,  and  say  they  would  take  that  which  was  allowed  for 
deviation,  and  add  it  to  that  which  they  had  previously 


Jud^mt, 


(a)  4  Railw.  Cas.  626. 


{b)  5  Bell,  App.  Ca.  333. 
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1848.        taken.    The  Company  know  the  railway  at  the  bottom 

"stampb"      ^^  *^®  cutting  will  be  of  a  given  width,  that  the  banks 

V.  must  slope,  and  therefore  that  land  of  a  certain  width 

HAx^WoLYXBr  at  the  top  must  be  taken ;  but  after  they  have  entered 
^^ubYaluit  ^^^  made  some  progress  with  the  cutting,  it  turns  out 

Railway  Co.  ^y^^^  ^j^^  g^jj  is  of  a  nature  diflferent  from  what  they 
Judgmmt.  expected,  and  that,  from  some  cause  or  other,  they 
cannot  make  the  cutting  secure  without  inclining  the 
banks  more  than  they  had  contemplated.  The  Company 
are  then  obliged  to  come  for  a  greater  width  of  top,  in 
order  to  make  the  slope  greater.  If  the  opinion  said  to 
be  expressed  by  the  Vice-Chancellor  of  England,  in  the 
Lancaster  and  Carlisle  case,  is  to  be  taken  as  law,  the 
power  of  the  Company  in  such  a  case  is  exhausted,  and 
the  construction  of  the  railway  will  be  stopped,  because 
the  Company  had  not  taken  enough  land  at  first.  I  was 
not  surprised  to  find  a  case  in  which  the  point  had  arisen 
— the  case  of  Webb  v.  The  Manchester  and  Leeds  Railway 
Company  (a).  The  Lord  Chancdlor  there  expressed  no 
doubt  that  they  might  come  a  second  time.  In  the 
Lancaster  and  Carlisle  case,  the  first  notice  was  given 
for  the  purpose  of  the  line,  and  the  second  for  the 
purpose  of  the  station;  but  I  do  not  find  anything  to 
distinguish  the  two  cases,  if  the  second  portion  of  land 
be  necessary  in  order  to  make  the  railway.  The  parties 
must  apply  to  the  Lord  Chancellor  to  alter  my  judg- 
ment upon  that  point,  if  it  be  wrong.  The  Company 
have  a  right  to  take  the  most  beneficial  mode  of  making 
their  railway :  they  cannot  make  it  without  blasting. 
The  Plaintifi*  says,  if  you  make  it  under  my  land,  you 
will  destroy  my  property.  The  Company  assent  to  this, 
and  say,  "We  will  buy  the  property  of  you."  This,  I  am 
clear,  they  have  a  right  to  do. 

(a)  4  My.  t  Cr.  116. 
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As  to  the  question  of  the  production  of  the  docu-        1848. 
ments,  the  case  is  this:  the  Plaintiff  was  entitled  to        stamps 
the  injunction  at  first,  but  the  Company  say,  that  by  ^^    b^bmiho- 
their  subsequent  acts  they  have  removed  the  objection    ham,Wolvbii- 
to  their  proceedings,  and,  having  legally  removed  it,  they  stoue  Valley 
now  come  to  have  the  injunction  dissolved.     It  is  con-    ^^"'^^^  ^^' 
tended,  that,  without  the  production  of  the  documents,      Judgment, 
the  evidence  of  what  has  been  done  is  insufficient    The 
question  is  one  of  great  importance:    I  will  inquire 
whether  there  has  been,  as  it  has  been  argued,  any 
difference  of  practice.     The  view  I  have  always  taken  is 
this — ^to  see  what,  at  the  hearing  of  the  cause,  you  will 
be  required  to  prove  regularly.     The  only  difference  on 
the  interlocutory  application  is,  that  you  cannot  com- 
pel witnesses  to  attend,  but  must  take  the  evidence  by 
affidavit     The  party  is  permitted  to  prove  by  affidavit 
what  otherwise  he  must  prove  by  interrogatories.     Still,  On  interloca- 
upon  matters  which  are  in  contest,  the  best  evidence  must  ti(m8*?SilS^are 
be  given.     The  production  of  the  document  is  better  J^J^JJ^^^  ^, 
evidence  than  swearing  to  its  effect     It  is  clear  that  daviu,  the 

_  .i-i  t*i  1       Court  doet  not 

the  Court  does  not  dispense  with  that  which  may  be  dispense  with 
as  well  had  by  means  of  an  affidavit  as  by  interroga-  on^disputed  *' 
tories.    That  is  the  rule  I  have  always  acted  upon.     It  p°I?**'  ^**f  H** 

''  *^  evidence  in  the 

maybe  open  to  a  question,  whether  the  Act  of  Parliament  power  of  the 
has  not  given  a  locality  to  the  document,  so  that  each  ^^en;  and 
party  may  go  and  get  a  verified  copy,  and  so  that  it  is  ^oT^J^^ent' 
not  the  document  of  one  party  more  than  of  the  other.    *«>'  *  v^y  ^ 

^       ''  state,  upon  affi- 

davit, the  pur- 
port and  effect 
of  a  document 

On  a  subsequent  day  the  Vice-ChunceOor  said,  the  J^e  me^s*^ 
document  must  be  produced  by  the  Defendanta     He  P«>d««ng. 
could  not  find  that  there  had  been  any  contrary  deci- 
sion or  practice. 


Upon  the  production  of  the  valuation  of  the  surveyor, 
it  appeared  to  be  dated  on  the  12th  of  June,  the  money 

VOLVIL  s  H.W. 
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1848.  having  been  paid  into  court,  and  the  bond  given  on 

Stamm  ^^®  ^^^  ^^  June.     It  was  argued  for  the  Plaintiff,  that 

m      ^'  ^  pa3rment  could  not  be  so  made  within  the  85th  sec- 

BAM,WoLrx»-  tion  of  the  Act,  and  that  the  proceedings  were,  there- 

Stoub  Valwt  fore,  nugatory. 
Railway  Co. 


Judtjfmeni, 

Vice-Chancbllor  : — 

The  proceed-  It  was  contended,  on  the  part  of  the  Plaintiff,  that 

85thMctioiiof  the  award  and  payment  in  this  case  could  not  possibly 

SLu«Con»-  ^®  *^®  course  mentioned  in  the  Act;  and,  I  confess,  I 

lidation  Act  was  inclined  to  take  that  view  of  it.     But,  if  I  deter- 

are  not  neces- 

■arfly  invalid  mined  that  in  no  possible  case  can  it  be  good,  I  might 
awartwM*  ^^  going  to  this  extreme  length, — I  might  decide  that 
•i^ed  on  a  day  {^  ^^  ,^q^  ^q^^  Jq  ^  ^^^  where  the  valuation  is  made, 

tubaeqaentto  ®         ^  * 

the  day  on  and  the  award  is  drawn  up  and  ready  to  be  signed,  and 
ney  was  paid  the  party  comes  from  Birmin/jham  to  London  to  pay  the 
Sebottdgiwn.  "^^ney  into  court,  but,  by  some  accident,  the  award  hap- 
pens not  to  be  signed  till  the  day  after  the  money  has 
been  paid  in.  I  cannot  find  any  words  in  the  Act  so 
stringent  as  to  oblige  me  to  decide,  in  that  case,  that  the 
Court  would  be  bound  to  hold  the  money  was  not  pro- 
perly paid  in.  If  such  a  payment  may  possibly  be  good, 
I  think  I  shall  not  do  wrong  in  giving  the  parties 
leave  to  explain  the  dates,  and  shew  me,  if  they  can, 
that  the  amount  had  been  fairly  and  properly  deter- 
mined, and  that  it  was  by  some  accident  the  award 
was  not  signed  till  after  the  money  was  paid  in.  If  I 
refuse  to  do  so,  they  will  take  the  money  out  of  court, 
and  pay  it  in  again  under  the  award,  and  then  will  be 
in  a  position  to  state  the  circumstances. 


The  case  was  argued  upon  further  affidavits,  and  also 
with  reference  to  the  answer  of  the  Company. 
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1848. 
ViOB-ChANGELLOB: —  ^StajcfT 

I  regret  very  much  that  I  am  obliged  to  dispose  of  Th«  Bibxino- 
the  motion  upon  a  technical  ground.     I  will  not  say  baxptov,  and 
that  I  should  not,  as  the  case  is  now  before  me,  have    ba?lwat*Co.^ 
been  fully  prepared  to  dissolve  the  injunction,  if  I  had      jS^Z^n* 
felt  myself  at  liberty  to  grant  the  second  part  of  the 
motion,  and  stay  all   proceedings.      The  question   is, 
whether  I  have  a  right  to  do  so  now,  and,  if  I  cannot, 
whether  I  can  properly  grant  the  first  part  of  the  mo- 
tion.    Now,  I  will  first  suppose  that  I  cannot  stay  the 
proceedings;  and,  if  that  be  so,  is  it  proper,  in  this  stage 
of  the  cause,  to  dissolve  the  injunction  upon  this  ap- 
plication? 

If  the  answer  had  not  been  filed,  I  should  have  had 
no  doubt  whatever  that  the  motion  to  dissolve  the  in- 
junction was  proper  upon  the  merits,  and  would  suc- 
ceed in  this  stage  of  the  cause.  I  take  it  to  be  clearly 
settled,  that,  where  an  answer  is  filed,  the  Defendant 
may  state  the  facts  as  they  stand  at  the  time  of  the 
answer.  Take,  for  example,  the  case  of  a  person  against 
whom  a  bill  is  filed,  and  who,  before  he  files  his  answer, 
obtains  a  release  from  the  Plaintiff:  there  is  no  doubt 
in  that  case  that  he  may  in  his  answer  state  the  fact  of 
the  release  which  existed,  although,  at  the  time  the  bill 
was  filed,  the  Plaintiff  might  have  had  a  good  claim. 
In  Knight  v.  Matthews  (a).  Sir  Thomas  Plumer  decided, 
that  a  Plaintiff  might  introduce,  by  amendment,  into  the 
original  bill  matter  that  occurred  after  the  bill  was  filed 
and  an  answer  had  been  put  in,  so  as  to  state  the  case  as 
it  then  stood.  The  difficulty  I  feel  in  the  present  case 
13,  that  the  answer  has  been  filed,  and  the  matter,  upon 

(d)  1  Madd.  566. 

s2 
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1848.        which  the  Defendants  seek  to  have  the  injunction  dis- 

Stamps"      solved,  is  matter  which  has  happened  since  the  answer. 

*•  Now,  if  I  can  stay  the  proceedings  in  the  suit,  no  issue 

HAM^WoLVBB'   wiU  bc  joiucd,  and  there  will  be  no  trial  to  be  had;  but 

Stoub  Vallxt  if>  AS  I  now  suppose,  I  cannot  stay  the  proceedings  in 

Eailway  Co.    ^j^^  g^J|.^  ^^^  consequence  will  be,  that  the  Defendants 

Judgment,     are  in  this  position, — ^having  filed  their  answer,  they 

A  Defendant      cannot  in  the  original  suit  have  the  question  tried  on 

answer,  and       which  their  right  to  dissolve  the  injunction  depends. 

mt^wff'  I^  ^^^  Defendants  should  obtain  from  the  Court,  by  in- 

happcmed  aft»    dulgencc,  leave  to  file  a  supplemental  answer,  or  if,  as 

the  bill  was  fil-  o  '  rr  /    ^ 

ed;  but  the  Lord  RedesdcUe  suggests^  the  Court  may  deal  with  the 

deal  with  the  matter  Occurring  after  answer,  and  in  discharge  of  the 

•nit  ^  intei^  '^8^*  ^^  ^^^*  ^^  ®"^^  matter  be  brought  forward  by  supple- 

locutory  order  mental  bill, — issue  may  be  joined  upon  the  point.     But, 

founded  upon       ,  ,  . 

matters  which     if  such  a  new  issuc  be  not  raised,  and  I  should  dissolve 
mlswer  has  been  *^®  injunction  on  thegrounds  that  have  happened  since 
^oU)ro*hrfor.  ^^®  answer  was  filed,  and  do  not  stay  the  proceedings, 
ward  by  amend-  the  Plaintifi*,  as  far  as  I  see,  may  go  on  with  the 
plemental  biu,     causc  as  it  now  stsuds,  and  bring  it  to  a  hearing  upon 
mentaf^wcr.    *^®  matters  discloscd  in  the  pleadings  as  they  stand.    I 
do  not,  therefore,  see  how  I  can  make  the  order  for  dis- 
solving the  injunction  in  this  suit,  upon  a  ground  which 
is  not  in  issue,  and  which,  unless  by  special  favour  of 
the  Court  in  this  suit,  or  in  some  suit  not  yet  in  exist- 
ence, can  never  be  put  in  issue.     The  injunction,  it  is 
true,  is  granted  until  cause  is  shewn  or  until  further  or- 
der.    The  meaning  of  that  is,  until  cause  is  shewn  upon 
a  day  named,  or  until  further  order  of  the  Court  to  be 
made  before  that  day.    It  appears  to  me  that  I  cannot 
get  over  the  technical  difficulty,  unless  I  am  in  a  con- 
dition to  grant  the  second  part  of  thejnotion,  which  is, 
to  stay  all  proceedings  in  the  cause. 

The  question  then  is,  whether  I  am  in  a  condition  to 
stay  the  proceedings.   It  appears  to  me  I  am  not    The 
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Court,  in  modern  times,  has  been  very  much  inclined,        i848. 

and  usefully  so,  to  stay  proceedings  wherever  the  De-      "g^^iips 

fendant  offers  to  rive  the  Plaintiff  all  he  asks  by  the  ^      J- 

,     .  ,  ,  The  Bibmiko- 

suit,  that  is,  all  matters  in  issue  in  the  suit.     The  De-   ham^Wolyxs- 

fendants  here  do  not  offer  to  give  the  Plaintiff  what  he  g^ouR  Valikt 
asks,  which  is,  to  have  the  property  valued, — not  un-    ^^''^^^  ^' 
der  the  Act  of  Parliament,  but  in  a  different  way.     If     Judgment. 
the  Defendants,  instead  of  meeting  the  Plaintiff  upon 
these  terms,  rely  on  what  has  been  done  under  the  com- 
pulsory powers  of  the  Act,  the  Plaintiff  has  a  right  to 
say  he  will  have  the  validity  of  those  proceedings,  as  a 
defence  to  his  suit,  tried  in  the  cause. 

I  must  refuse  the  motion. 


1849. 
HUTTON  V.  THE  LONDON  AND  SOUTH  WEST-    18^A&  2m 
ERN  RAILWAY  COMPANY.  '*^- 

X  HE  Plaintiff  was  the  lessee  for  years  and  occupier  of  in  the  cue  of 
a  corn-mill,  and  of  a  mill-dam  and  reservoir  at  Batterseay  J^^£^ 
supplied  by  the  tidal  waters  of  the  river  Hiames.     On  ^^  ««  no« 

entered  upon, 

the  5th  of  August,  1837,  by  an  agreement  of  that  date,  butareinjuri- 

the  London  and  South  Western  Railway  Company  con-  ^y'^^e  ex^ae 

tracted  with  the  Plaintiff  for  the  purchase  of  part  of  ^^^^^ 

the  land  forming  the  mill-dam  or  reservoir,  consisting  panynpon  their 

of  about  two  roods,  for  the  purpose  of  carr3ring  the  rail-  npon  the  lands 

way  over  the  same  by  a  bridge.    The  price  agreed  upon  tl'and^for*^ 

was  950L  which  sum  was  to  include  the  loss  of  land  ^^^  damage 

compensation  is 

and  water,  the  increased  expense  of  clearing  the  mill-  required  to  be 

dam,  general  injury  by  severance,  and  all  consequential  eofUieBaUway 

damages,  except  certain  matters  thereinafter  specified.  ^^  ^^ 

The  agreement  contained  a  proviso,  to  the  effect  that  (8  Vict  c.  20), 

it  is  not  unlaw* 
fill  for  the  Com- 
pany to  execute  the  works  which  occasion  the  damage,  before  the  amount  of  compensation  for  the 
i  is  ascertained,  paid,  or  deposited. 
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nothing  in  the  agreement  contained  should  give  to  the 
Company  any  right  to  stop  up  the  mill-dam,  or  to  im- 
pede the  flowing  of  the  water  into  the  same,  other  than 
for  the  purpose  of  erecting  the  intended  bridge,  and 
maintaining  and  repairing  the  same ;  but  that  the  mill- 
dam,  and  the  use  and  occupation  thereof,  was  to  be  re- 
tained by  the  Plaintiff,  and  to  be  preserved  to  him  by 
the  Company,  in  such  and  the  same  manner  as  it  woidd 
have  been  held  by  him  under  the  lease  thereof,  if  the 
same  had  not  been  taken  by  the  Company,  except  as 
respected  the  building  or  repairing  the  bridge;  nor  was 
anything  therein  contained  to  prevent  the  Plaintiff  from 
having  the  free  use  and  right  of  way  along  and  over,  as 
well  the  then  present  banks  of  the  mill-dam  to  be  taken 
by  the  Company,  as  of  the  then  intended  new  bank 
then  to  be  made  by  them. 


The  950^  was  paid.  .The  land  purchased  by  the  Com- 
pany was  conveyed  to  them,  and  the  raibroad-bridge 
was  completed  over  the  reservoir. 

In  1847,  the  Company  obtained  a  further  Act  (a),  en- 
abling them  to  widen  and  improve  part  of  the  railway, 
including  the  part  carried  over  the  reservoir.  The  Com- 
pany, in  pursuance  of  the  latter  Act,  proceeded  to  widen 
the  bridge.  The  Plaintiff  thereupon  filed  his  bill,  alleg- 
ing that  the  effect  of  the  alteration  would  be,  to  cause  a 
further  accumulation  of  mud,  and  a  great  loss  of  water, 
and  to  impede  the  flow  of  the  tide  into  the  mill-dam, 
thereby  occasioning  inconvenience  to  the  Plaintiff  in 
the  use  and  occupation  of  the  milL  The  bill  alleged, 
that  the  Company  had  never  paid  or  compensated  the 
Plaintiff  for  the  loss  of  any  land  or  water,  other  than 


(a)  The  London  and  South 
Western  Railway  Company's  Wi- 


dening and  York  Road  Station 
Enlargement  Act,  1847. 
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that  caused  by  the  erection  of  the  first  bridge.  The  bill 
prayed  that  the  Company  might  be  restrained  by  in- 
junction from  widening  or  enlarging  the  bridge,  or  the 
piers  or  abutments,  or  from  interfering  with  the  flow  of 
the  tide  into  the  mill-dam,  or  with  the  Plaintiff's  right 
of  way  and  access  along  the  banks  of  the  dam  and  re- 
servoir, until  the  purchase-money  or  compensation  to 
be  paid  to  the  Plaintiff  in  respect  of  the  diminution  of 
water,  and  the  loss  and  damage  the  Plainti^  would  sus- 
tain by  the  works,  had  been  ascertained  and  paid,  ac- 
cording to  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1845  (a),  and  the  Company's  special  Act 
of  1847,  or  as  the  Court  should  direct 
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The  Plaintiff  having  moved  for  the  injunction,  the 
Defendants  desired  time  to  answer  the  aflSidavits,  and  the 
motion  stood  over,  upon  their  undertaking  to  stay  the 
works.  Before  the  motion  was  brought  on  again,  the 
Company  proceeded  under  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act,  by  procuring  the  appoint- 
ment of  a  surveyor,  who  certified  the  damage  at  4221, 
which  the  Company  paid  into  court,  giving  the  bond 
required  by  the  Act  The  damages  were  afterwards  as- 
sessed by  a  jury  at  2002.  The  only  remaining  question 
was  the  costs  of  the  suit,  which  depended  upon  the  ques- 
tion of  the  right  of  the  Plaintiff  to  the  injunction  when 
the  bill  was  filed.  This  question  was  by  consent  argued 
upon  the  facts  appearing  by  the  affidavita 


The  SoUcitor-Oeneral  and  Mr.  J,  H.  Law,  for  the 
Plaintiff,  argued,  that  the  course  which  the  Company 
had  taken,  after  the  motion  was  made,  in  proceeding 
under  the  85th  section  of  the  Lands  Clauses  Consolida- 


Argwnent, 


(a)  8  Yict.  c.  18. 
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tion  Act,  was  an  admission  that  the  previous  proceedings 
had  been  unlawful  They  argued  also,  that  the  84th 
section  was  explicit  on  the  point  , 

Mr.  Wood  and  Mr.  Wickens,  for  the  Company,  con- 
tended that  the  distinction  was  between  the  cases  where 
lands  were  taken  by  the  Railway  Company,  and  where 
they  were  not  taken,  but  injuriously  affected  by  works 
done  by  the  Company  upon  their  own  land:  Thicknease 
V.  The  Lancader  Canal  Company  (a).  Lister  v.  Lobley  (6). 
In  the  case  where  the  damages  are  the  consequence  of 
works  done  on  the  land  of  the  Company,  there  is  indeed 
an  obligation  to  compensate,  but  not  to  pay  the  compen- 
sation before  the  works  are  done.  Not  only  may  the 
damage  be  unexpected,  but  it  may  arise  from  necessary 
variations  in  the  works,  in  the  progress  of  their  execu- 
tion. 


Vicb-Chancelloe  : — 

Judgment.  The  Plaintiff*  does  not,  by  his  bill  in  this  case,  dispute 
the  right  of  the  Company  to  widen  the  bridge  in  the 
way  proposed,  nor  does  he  suggest  that  the  manner  in 
which  the  Company  had  proceeded  to  exercise  the  pow- 
ers of  the  Act  is  in  itself  an  excess  of  those  powers; 
but  the  Plaintiff  insists  that  the  Company  had  no  right 
to  do  this,  until  they  had  paid  the  purchase-money  or 
compensation  agreed  or  awarded  to  be  paid  for  his  in- 
terest in  the  property  injuriously  affected  by  the  exe- 
cution of  the  works. 

I  will  first  consider  the  case  independently  of  the  pro- 
viso in  the  agreement  of  the  5th  of  August,  1837,  and 


(a)  4  M.  A  W.  472. 


(h)  1  k,klS^,  124. 
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independently  of  everythmg  which  has  taken  place  since 
the  bill  was  filed,  and  confine  myself  to  the  inquiry, 
whether  the  Plaintiff  is  right  in  contending  that  the    „     y- 
Company  could  not  lawfully  proceed  with  their  works     ahd  South 
for  widening  the  bridge,  until  they  had  paid  to  the    BailwatCo. 
Plaintiff,  or  ascertained  and  deposited,  in  the  manner      n,ZjIL| 
required  by  the  Act  (a),  the  amount  of  compensation 
payable  in  respect  of  the  damage  from  the  execution  of 
the  worka 


In  answering  this  inquiry,  I  take  it  for  granted,  (for 
it  is  sworn  by  the  Defendants,  and  not  denied),  that  the 
works  they  proposed  to  do,  in  widening  the  bridge,  and 
all  they  had  done  preparatory  to  it  at  the  time  the  bill 
was  filed,  was  upon  the  land  which  they  purchased  and 
paid  for,  under  the  agreement  of  the  5th  of  August,  1837> 
and  which  was  afterwards  conveyed  to  them;  and  that 
they  have  not  entered  upon,  and  do  not  purpose  enter- 
ing upon,  any  part  of  the  Plaintiff's  land.  The  case, 
therefore,  is  not  one  of  the  Company  taking  possession 
of  the  Plaintiff's  land  before  it  is  paid  for,  but  of  the 
Company  doing  work  upon  land  already  purchased  and 
paid  for  in  1837,  that  is,  upon  land  of  their  own,  which 
works  might  injuriously  affect  the  Plaintiff's  interests 
in  the  mill  and  reservoir;  and  the  question  I  have  to 
answer  is,  whether  it  was  unlawful  in  the  Company  to 
commence  their  works  before  they  took  steps  to  ascer- 
tain and  pay  the  amount  of  damage  to  the  mill-dam 
and  reservoir.  The  question  must  be  answered  by  the 
statutes  of  the  8  Vict  c.  18,  and  the  8  Vict,  a  20. 

In  the  case  of  purchasing  land,  the  first  Act  is  explicit. 
By  section  84  of  the  8  Vict  c.  18,  the  price  is  to  be 
paid  before  entry,  except  entries  for  certain  preliminary 

(a)  8  Vict.  c.  18,  b.  85. 
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purposes,  and  in  certain  special  cases  provided  by  the 
Act;  and  damages  directly  consequent  upon  the  pur- 
chase, and  which  the  Act  says  are  to  be  ascertained  at  the 
same  time,  may  stand  in  the  same  position ;  but  the  case 
of  damage  to  one  person,  consequential  upon  the  exer- 
cise of  the  powers  of  the  Company  upon  their  own  land, 
or  upon  the  land  of  other  persons  not  complaining,  may 
stand  di£ferently.  Such  damages  are  given,  by  the  8 
Vict.  c.  20.  By  that  Act  (a)  the  Company  is  to  make 
to  the  owners,  occupiers,  and  other  parties  interested  in 
any  lands  injuriously  affected  by  the  construction  of  the 
railway,  full  compensation  for  the  value  of  the  lands  so 
taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  parties,  by  reason  of  the 
exercise  of  their  powers  as  regards  such  lands;  and  the 
amount  of  such  compensation,  except  where  otherwise 
provided  by  that  Act,  or  the  special  Act  of  the  Company, 
is  to  be  ascertained  and  determined  in  the  manner  pro- 
vided by  the  Lands  Clauses  Consolidation  Act  for  de- 
termining questions  of  compensation  with  regard  to 
lands  purchased  or  taken  under  the  provisions  thereof; 
but  nothing  is  said  as  to  the  time  when  such  compen- 
sation is  to  be  paid.  Upon  this  question,  the  right  of 
the  Plaintiff  to  the  injunction  sought  by  his  bill  must 
have  depended,  and  the  question  must  be  determined 
by  the  construction  of  the  Act 


InXifi^  V.  Lobley  (6),  a  similar  question  came  before 
the  Court  of  Queen's  Bench.  Lord  Dennum  pressed  the 
parties  to  take  the  opinion  of  the  Court  upon  a  case. 
The  parties,  however,  could  not  agree  upon  a  case.  The 
imanimous  opinion  of  the  Court  was,  that  it  was  not 
unlawful  for  the  trustees  of  the  road  to  commence 
works  within  their  powers,  which  might  be  attended 


(a)  Sect.  6. 


(5)  7  A.  &  E.  124. 
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with  damage  to  others,  before  making  compensation  for        i849. 
such  expected  damage.    That  case  is  an  authority  in       hutt^ 
point ;  and  the  result  of  much  inquiry  has  not  led  me  to  5- 

think  the  decision  unsound.     The  ground  upon  which     avd  South 
the  Court  went  in  that  case,  was  the  impracticability,    Railway  Co. 
in  many  cases,  of  knowing  whether  damage  will  be  sus-     /«Ziii^. 
tained  or  not,  and  of  measuring  it  if  it  were  certain. 
If  the  8  &  9  Vict.  c.  20,  be  carefiilly  examined,  it  will 
be  found,  that  there  are  many  cases  of  damage  contem- 
plated, to  which  the  observations  of  the  Court  of  Queen's 
Bench  apply  with  great  force.     I  do  not,  however,  mean 
to  say  more  in  the  present  case  than  this, — ^that,  upon 
the  authority  of  the  case  cited,  I  think  the  acts  done  by 
the  Company  at  the  time  the  bill  was  filed  were  not 
unlawful;  and,  assuming  that,  there  was  no  ground  for 
the  interference  of  this  Court 

It  was  said,  however,  that  the  proviso  in  the  lease 
altered  the  case.     I  cannot  accede  to  that  argument. 

Assuming  that  the  distinction  is  well  founded,  be- 
tween an  entry  by  the  Company  upon  the  lands  of  a 
stranger,  and  damage  to  the  property  of  a  stranger,  con- 
sequential upon  the  lawftd  acts  of  the  Company  upon 
their  own  land, — assuming  this,  the  Plaintiff's  argu- 
ment must  be,  that  the  Company  is  to  be  considered  and 
treated,  for  the  present  purpose,  as  entering  de  novo  up- 
on the  Plaintiff's  land.  I  cannot  apprehend  the  ground 
of  such  an  argument  The  object  of  the  provision  is 
plain.  The  possession  and  ownership  of  the  land  pur- 
chased by  the  Company,  in  August,  1837,  might  possibly 
have  given  them  the  right  or  power  to  interfere  with 
the  mill-dam  and  water  for  other  purposes  than  those 
of  erecting,  repairing,  and  maintaining  the  bridge.  The 
agreement  might  also  have  interfered  with  the  Plain- 
tiff's use  and  occupation  of  the  mill-dam,  and  his  right 
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of  way  over  and  along  the  banks  of  the  reservoir;  and 
therefore,  the  proviso  that  the  agreement  should  not 
give  the  Company  any  right  to  stop  up  the  mill-dam 
or  impede  the  flowing  of  the  water,  other  than  for  the 
purposes  therein  mentioned,  and  that  the  Plaintiff 
should  have  the  right  of  way  over  the  then  existing 
banks  and  the  new  bank,  might  well  have  been  in- 
tended to  guard  against  such  consequence&  But  the 
right  which  the  Company  claims  to  widen  the  bridge 
is  not  in  any  respect  derived  from  the  agreement  of 
August,  1837:  it  is  derived  from  the  Act  of  Parliament, 
of  1847.  The  Railway  Clauses  Act  entitles  the  Plain- 
tiff to  compensation  for  damages  sustained  by  him,  by 
reason  of  the  exercise  of  the  Company's  powers;  but  in 
estimating  those  damages,  the  Company  must  be  con- 
sidered and  treated  as  owners  in  possession  of  the  land 
they  purchased  of  the  Plaintiff  in  1837.  There  is  no- 
thing in  the  proviso  inconsistent  with  that  The  Plain- 
tiff's argument,  if  carried  out,  would  require  the  Com- 
pany to  pay  a  second  time  for  the  land  purchased  in 
August,  1837. 
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JDY  an  indenture  of  settlement,  dated  the  8th  of  April,     mh  Jan. 
1826,  made  previous  to  the  marriage  of  the  Plaintiff        i860, 

and  Mary  his  wife,  the  testator,   William  Way,  the  February. 

father  of  Mary,  the  wife,  entered  into  a  covenant,  in  A  &ther,  npon 

the  following  words:  "And  this  indenture  lastly  wit-  hu daughter/ 

nesseth,  that,   in  consideration  of  the  said  intended  SrhTh^dTiS 

marriage,  and  also  in  consideration  of  the  settlement  "ecuton,  &c, 

by  deed  or  will 

hereby  made  by  the  said  Frederick  Jones,  he  the  said  to  gire,  leare, 
William  Way,  for  himself,  his  heirs,  executors,  and  ad-  ^to  Ui^^c 
ministrators,  doth  hereby  covenant,  promise,  grant,  and  5^^*?^'  *^ 
agree,  with  and  to  the  said  Frederick  Jones,  his  execu-  equal  share  with 
tors,  administrators,  and  assigns,  that  he  the  said  WU-  drenofaiithe 
liam  Way  shall  and  will,  by  deed  or  writing,  or  by  his  2^J^^"^"" 
last  will  and  testament,  give,  leave,  and  bequeath  unto  which  ^should 
the  said  Mary  Way,  one  full  equal  eighth  part  or  share,  posBened.   The 
or  such  other  part  as  shall  be  an  equal  share,  with  all  uTtSe  lifetLe 
and  each  of  his  children  and  child,  of  all  estates,  monies,  ^^^f  ^^i^ 
real  and  personal  estate,  of  which  the  said  William  Way  having  made 

some  disposition 

shall  die  seised  or  possessed."  of  property  in 

fiiTour  of  a  son 
in  his  lifetime, 

WUliam  Way  had  eight  children  at  the  date  of  the  by  his  will  de- 
settlement.    Two  of  such  children  died  without  issue,  queathSi  his 
in  the  lifetime  of  Mary  the  wife  of  the  Plaintiff,  leaving  JJ^J^^J^^e 
her  one  of  the  six  surviving  children.  benefit  of  his 

widow  and  sur- 
viving daugh- 

In  December,  1837,  William  Way,  the  testator,  en-  ^tiwcL^tof 

Common  Fleas, 
and  by  this  Court  concurring  in  the  certificate, — ^that  the  husband  and  covenantee  had  not,  under 
the  circumstances,  any  good  cause  of  action  against  the  executor  of  the  fiither;  and  that,  if  the 
fiither  had  died  possessed  of  no  personal  estates,  ue  husband  could  not  have  recovered  any  substantial 
damages  in  such  action. 

In  a  suit  by  the  administratrix  of  a  deceased  child,  claiming,  under  a  covenant  by  the  fiither, 
an  equal  share  with  his  other  children  of  his  real  and  personal  estate,  against  his  devisees  and 
executors,  and,  fi>r  that  purpose,  preying  that  his  residuary  estate  might  be  ascertained, — ^the  suit 
not  being  framed  as  a  crediton'  vui, — the  residuaiy  legatees  under  the  will  of  the  fiither  are 
neceisaiy  parties. 


Statement, 
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1848.  tered  into  an  agreement  with  his  son  W.  W.  Way, 
whereby  the  stock  in  trade,  fixtures,  and  utensils  of 
the  business  of  maltsters,  theretofore  carried  on  in  the 
names  of  the  father  and  son,  were  delivered  up  to  the 
latter,  he  giving  his  note  of  hand  for  2000^.,  the  value 
of  the  same,  bearing  interest  at  5Z.  per  cent  during  the 
life  of  the  father;  and  it  was  agreed  that  the  executors 
of  the  father  were  not  to  claim  the  amount  of  the  note, 
but  the  same  was  to  be  accepted  by  the  son  as  a  gift 

Mary,  the  wife  of  the  Plaintiff,  died  in  February, 
1843. 

William  Way  died  in  July,  1846,  leaving  one  son  and 
four  daughters,  and  having  by  his  will,  dated  in  April, 
1843,  and  by  a  codicil,  dated  in  November,  1844,  de- 
vised and  bequeathed  his  real  and  personal  estate  to 
the  Defendants  Thorruis  How  and  Alfred  Mew,  upon 
trusts  for  sale  of  such  parts  thereof  as  did  not  consist  of 
monies,  and  for  the  application  of  the  same  for  the 
benefit  of  his  widow  and  daughters. 

The  Plaintiff,  alleging  that  Mary  his  late  wife  had 
devised  and  bequeathed  to  him  all  her  right,  title,  and 
interest  under  the  covenant,  and  that  he  had  obtained 
letters  of  administration  of  her  estate  with  the  will 
annexed,  filed  his  bill  against  the  executors  and  de- 
visees in  trust,  praying  an  account  of  the  real  and  peis 
sonal  estate  of  which  the  testator  was  seised  or  pos- 
sessed at  his  death,  and  of  the  reversionary  shares, 
settlements,  arid  post  obit  bonds  and  obligations  given 
by  the  testator  to  any  of  his  children  in  his  lifetime; 
that  the  share  and  interest  of  the  Plaintiff  under  the 
covenant  might  be  ascertained  and  conveyed,  paid  or 
transferred  to  him;  or,  if  the  same  had  been  converted, 
that  the  Defendants  might  be  decreed  to  pay  him  the 


CASES  IN  CHANCERY. 


269 


value  thereof;  and  that  an  account  might  be  taken  of 
the  real  and  personal  estate  of  the  testator,  and  the 
residue  thereof  ascertained,  and  the  same,  or  a  sufficient 
part  thereof,  secured  to  answer  the  claims  of  the  Plain- 
tiff under  the  covenant. 

The  Defendants  by  their  answer  admitted,  that  Wil- 
liam Way  did  not  by  any  deed  or  writing,  in  his  lifetime, 
perform  his  said  covenant,  and  that  he  had  not  given 
to  Mary,  the  deceased  wife  of  the  Plaintiff,  or  to  the 
Plaintiff,  any  part  or  share  of  or  in  his  {WiUiam  Way's) 
real  or  personal  estate.  The  Defendants  submitted,  that 
the  gift  and  bequest  covenanted  to  be  made,  were  only 
to  take  effect  in  the  event  of  Mary,  the  daughter,  being 
alive  at  the  time  of  the  decease  of  the  testator,  and 
that  Mary  was  entitled  to  no  more  than  a  life  estate 
or  interest  in  the  property  referred  to;  that,  even  if  the 
covenant  did  not  fail  of  effect  by  the  death  of  Mary 
in  the  lifetime  of  the  testator,  still  the  plaintiff  was  not 
interested  in  the  real  estate  of  the  testator,  inasmuch  as 
any  share  or  interest  of  Mary  therein,  upon  her  death, 
intestate  as  to  the  same,  became  vested  in  William  Way, 
the  testator,  her  heir-at-law  and  customary  heir,  and 
the  same  passed  to  the  Defendants  by  his  will,  upon 
the  trusts  thereof;  and,  with  regard  to  the  personal 
estate  of  the  testator,  the  Defendants  said  that  the  same 
was  insufficient  for  the  payment  of  his  debts. 

The  Defendants  also  submitted,  by  their  answer,  that 
the  four  daughters,  the  residuary  legatees  of  the  tes- 
tator, were  necessary  parties  to  the  suit.  Upon  this 
objection  the  cause  was  set  down,  under  the  39th  Order 
of  August,  1841. 


1848. 


Statement, 


Mr.  Haig,  for  the  bill,  argued,  that,  as  to  the  personal 
estate,  the  executors  were  the  only  necessary  parties 
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to  a  suit  for  the  recovery  of  monies  payable  thereout: 
Brown  ▼.  Dowthwaite  (a) ;  and,  with  regard  to  the  real 
estate,  the  Defendants  were  the  devisees  with  immediate 
power  of  sale :  Savory  v.  Barber  (b).  In  Cox  v.  Bar- 
nard  (c),  the  only  ground  for  holding  the  case  not  to  be 
within  the  30th  Order  of  August,  1841,  was,  that  the 
power  of  sale  did  not  come  into  operation  until  the  death 
of  the  tenant  for  life. 

[The  ViCE-CHANCELLoa. — In  that  case  my  attention 
could  not  have  been  called  to  the  fact  that  the  suit  was 
for  the  distribution  of  the  estate.] 

This  is  not  in  fact  a  suit  for  the  administration  of  the 
estate;  it  is  a  suit  for  the  specific  performance  of  the 
covenant,  to  which  the  account,  if  necessary,  is  only  in- 
cidental 

Mr.  Haldane,  for  the  Defendants,  contended,  that,  the 
suit  being  brought  to  recover  an  aliquot  share  of  the 
real  and  personal  estate  of  the  testator,  necessarily  in- 
volved the  administration  of  that  estate,  and  was  not 
a  suit  for  a  debt  or  damages:  WiUon  v.  Jones  (d),  Bark- 
ley  V.  Lord  Reay  (e).  The  case  of  Ward  v.  Baasett  (/), 
and  Miller  v.  Huddlestone  (g),  there  cited,  were  also  men- 
tioned. 


Where  the  guit 
invoWes  the 
administFation 
of  the  estate, 
and  dutribution 
of  the  residue, 
the  devisees  in 
trust  do  not, 
under  the  SOth 
Order  of  August, 


The  Vioe-Chancellor  said,  that  he  had  no  doubt  the 
residuary  legatees  under  the  will  were  necessary  parties. 
The  testator  had  covenanted  to  leave  or  give  to  the 
Plaintiff's  late  wife  an  equal  share  with  his  other  chil- 
dren of  all  the  real  and  personal  estate  of  which  he 

1841,  sufficiently  represent  the  persons  beneficially  interested  in  the  estate. 


(a)  1  Madd.  446. 

(b)  4  Hare,  125. 

(c)  6  Id.  253. 

(rf)  2  Y.  A  C.  C.  C.  244. 


(e)  2  Hare,  306. 
(/)  5  Id.  179. 
(^)  13  Sim.  467. 
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should  die  possessed.  The  Plaintiff  claiming  under  the 
covenant  might  have  brought  his  action  at  law  for  such 
rights  as  the  covenant  gave  him;  but  he  had  filed  his 
bill  for  an  account,  and  a  declaration  that  he  was  en- 
titled to  a  conveyance  and  assignment  of  an  aliquot  -M^w^*'- 
share  of  the  real  and  personal  estate  of  the  testator,  or 
of  the  value  thereof  if  converted  In  a  suit  framed  as 
this  is,  it  is  impossible  to  dispense  with  the  presence  of 
the  other  parties  interested  in  the  distribution  of  the 
residuary  estate. 


The  bUl  was  amended,  and  framed  as  a  creditors'  suit. 
The  amended  bill  prayed  a  declaration  that  the  Plaintiff 
was  entitled  to  stand  as  a  creditor  on  the  estate  of  the 
testator  under  the  covenant  for  the  amount  of  the  laig- 
est  share  of  his  said  children  in  his  real  and  personal 
estate;  and  that,  to  ascertain  what  was  due  to  the  Plain- 
tiff under  the  said  covenant,  an  account  might  be  taken 
of  the  shares  of  the  children  of  the  testator  in  the  real 
and  personal  estate  of  which  the  testator  died  seised  and 
possessed,  whether  derived  under  the  will,  or  by  means 
of  any  reversionary  settlements,  or  post  obit  or  other 
obligations  dependent  on  the  life  estate  or  other  inter- 
est of  the  testator,  or  payable  after  his  decease,  and 
whether  given  to  one  or  more  of  his  said  children;  and 
that  if  the  Defendants  should  not  admit  assets  to  pay 
what  was  due  to  the  Plaintiff  under  the  covenant,  the 
usual  accounts  might  be  taken  of  the  real  and  per- 
sonal estate  of  the  testator  come  to  their  hands,  and  of 
their  application  thereof;  and  that  the  same  might  be 
applied  to  answer  the  Plaintiff's  claim  and  interest  in  a 
course  of  administration. 


VOL.  vn.  T  H.  w. 
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184a  ^^*  T^oad  and  Mr.  Haigy  for  the  Plamtiff. 

First,  the  covenant  is  plainly  broken ;  the  testator  did 
not  do  that  which  he  had,  by  the  covenant,  bound  him- 
Ammmu.  ^^^  *^  ^^'  Secondly,  Mary  Way  could  not  have  reco- 
vered any  specific  property  under  the  covenant:  Eaton 
V.  Butter  (a),  Nayhr  v.  Welherell  (&).  It  sounds  in  da- 
mages only,  and  such  damages  the  husband  is  entitled 
to,  as  administrator:  FremouU  v.  Dedire  (c),  Wade  v. 
Paget  (d).  Thirdly,  the  provision  that  the  share  to  be 
given  to  Mary  shall  be  equal  to  that  of  "  each"'  of  his 
other  children,  entitles  her  to  be  placed  on  a  footing 
of  equality  with  the  most  favoured  child;  or,  if  this  be 
not  so,  she  was,  at  least,  entitled  to  the  value  of  one 
sixth  of  the  estate.  Lastly,  in  the  computation  of  the 
amount  of  the  estate,  property,  which  the  testator  parted 
with  in  his  lifetime,  reserving  to  himself  a  life  interest, 
must  be  treated  as  part  of  his  estate  at  his  death:  Tur- 
ner V.  Jenninga  (c),  Jones  v.  Martin  (/),  Logan  v.  Wien- 
hoit(g),  Fortescue  v.  H€nnah(h),  Tomkyne  v.  Ladhrokeii). 

The  Solidtor-OeTieral  and  Mr.  Haldanej  for  the  De- 
fendants 

The  suit  which  is  now  framed  as  a  creditors'  suit,  (not 
on  behalf  of  the  Plaintiff  and  all  other  creditors,  but 
for  his  own  debt)  is  in  substance  open  to  the  same  diffi- 
culties as  before;  for  it  is  clear  that  the  surviving 
daughters  of  the  testator  are  materially  interested  in 
protecting  their  shares  in  the  residuary  estate  from  be- 
ing applied  in  satisfaction  of  the  claim  made  on  behalf 
of  the  estate  of  their  deceased  sister.    The  suit  is  for  a 

(a)  Palmer,  662.  (/)  Note  to  BandaH  Y.Wiais,  5 

(b)  4  Sim.  114.  Veg.  266 ;  S.C.S  Anat.  882. 

(c)  1  P.  Wmfl.  428.  (^)  7  Bligh,  1. 

(d)  1  Bro.  C.  C.  363.  (A)  19  Ves.  67. 

(e)  2  Vem.  612.  (»)  2  Ves.  691. 
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l^al  demand,  and  therefore  cannot  be  established  with- 
out a  trial  at  law.  There  is  not,  however,  sufficient 
ground  for  directing  a  trial  at  law.  It  is  not  in  dispute 
that  the  personal  estate  was  insufficient  for  the  payment 
of  the  debts  of  the  testator,  and  this  would  be  the  case, 
even  if  the  alleged  advancement  to  the  son  was  brought 
into  the  account;  and  the  Plaintiff  has  no  beneficial  in- 
terest in  the  performance  of  the  covenant  The  testator, 
WiUiam  Way,  was  himself  the  heir-at-law  of  Mary 
Way,  and  her  real  estate  is  vested  in  the  Defendants, 
his  devisees. 
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The  Yiob-Chakcellob  directed  a  case  for  the  opinion 
of  theCourt  of  CommonPleas  on  the  following  questions : 

First,  whether  Frederick  Jones  has,  under  the  circum- 
stances, any  good  cause  of  action  against  the  executors 
of  WiUiam  Way;  and,  if  so,  secondly,  whether,  if  William 
Way  had  died  possessed  of  no  personal  estate,  and  seised 
only  of  the  copyhold  estate  above  mentioned,  Frederick 
Jones  could  have  recovered  any  substantial  damages  in 
such  action. 


The  certificate  of  the  Court  of  Common  Pleas  was — 

First,  that  Frederick  Jones  has  not  any  good  cause  of 
action.  Secondly,  that,  in  the  event  supposed,  Frederick 
Jones  could  not  have  recovered  any  substantial  damages 
in  such  action. 

On  the  equity  reserved, 

Mr.  Wood  and  Mr.  Haig,  for  the  Plaintiff,  said,  that 
the  Court  of  law  had  proceeded  upon  Laughters  case  (a), 


1848. 


Argument, 


(a)  5  Rep.  21. 
t2 
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How. 
Argument 
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and  that  great  stress  had  been  laid  in  the  argument  up- 
on the  fact  that  the  words  of  the  covenant  were  "  give, 
leave,  arid  bequeath/^  and  not  "  or;"  that  Laughter's 
case  was  decided  on  the  ground  that  the  condition  had 
become  impossible;  and  that,  in  the  subsequent  case  of 
Studhdme  y.  Mandell  (a),  the  rule  laid  down  in  Laugh- 
ter's case  was  said  to  be  incorrectly  reported.  Under 
such  circumstances,  and  as  the  Court  of  Common  Pleas 
had  given  no  reasons  for  their  certificate,  the  Plaintiff 
asked  that  a  case  might  be  sent  for  the  opinion  of  an- 
other Court  of  law. 


The  SoUcitor-Oeneral  and  Mr.  Haidane,  for  the  De- 
fendants. 


Vicb-Chancbllor  : — 

Judgmmu.  In  this  cause  I  directed  a  case  for  the  opinion  of  the 
Court  of  Common  Pleas,  upon  the  construction  of  a  cove- 
nant which  had  become  the  subject  of  litigation  between 
the  parties  By  this  covenant  (I  will  assume  this  con- 
struction, as  being  most  favourable  to  the  covenantee) 
the  covenantor  bound  himself,  by  some  act  inter  vivos, 
or  by  will,  to  leave  his  daughter,  the  wife  of  the  cove- 
nantee, a  certain  provision.  No  act  inter  vivos  was  done 
by  the  covenantor,  nor  did  his  will  contain  any  provi- 
sion for  her.  The  lady  died  in  the  lifetime  of  the  cove- 
nantor. The  circumstance  that  the  covenantor  had 
made  no  provision  for  the  lady  by  his  will  was,  I  under- 
stand, considered  immaterial,  upon  the  ground  that  any 
provision  by  will  would  have  lapsed,  by  the  death  of 
the  lady  in  the  lifetime  of  the  covenantor. 

The  case  has  been  argued  before  three  of  the  judges, 
(a)  1  Ld.  Ra.7m.  279. 
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who  have  certified  that  there  had  been  no  breach  of  i848. 
covenant  by  the  covenantor  entitling  the  covenantee  to 
recover  damages  against  his  estate.  The  question  be- 
fore me  is,  whether  I  should  confirm  that  certificate,  or 
send  a  case  for  the  opinion  of  another  Court  The  prac-  •Ms^w'^'' 
tice  of  this  Court  in  such  cases,  I  understand  to  be,  to 
adopt  the  certificate,  unless  the  Court  itself  is  dissatis- 
fied with  the  conclusion  involved  in  the  certificate.  In 
this  case  I  am  not  assisted  by  knowing  the  reasons  of 
the  judges  of  the  Court  of  Common  Pleas;  but  I  under- 
stand from  counsel  that  they  considered  the  case  by 
analogy  to  the  reasoning  of  the  Court  in  Laughter's 
case  (a).  The  covenantor  in  this  case  has  reserved  to 
himself  the  privilege  of  not  making  the  stipulated  pro- 
vision during  his  life,  and  the  provision  by  will,  it  is 
said,  has  failed,  not  by  his  act  or  omission,  but  by  the 
default  of  the  legatee  in  his  lifetime. 

There  cannot,  I  think,  be  any  doubt  that  the  inten- 
tion of  the  parties  is  disappointed  by  this  decision; 
where  a  parent,  on  the  marriage  of  a  child,  covenants 
to  make  for  that  child  a  provision,  by  deed  or  will,  it 
cannot  be  doubted  that  the  provision  is  intended  to  be 
absolute,  and  that  the  mode  of  making  it  alone  is  in- 
tended to  be  left  to  the  discretion  of  the  covenantor. 
And  a  doubt  crossed  my  mind  of  this  nature: — If  the 
will  of  the  covenantor  had  contained  a  provision  in  fa- 
vour of  the  lady,  and  she  had  left  issue  living  at  her 
death,  the  new  Will  Act  would  have  prevented  a  lapse; 
and  a  doubt  occurred  to  me  whether  the  covenantor 
might  not  have  made  a  will  so  as  to  have  preserved  to 
the  lady  the  benefit  of  the  covenant,  notwithstanding 
her  death  in  his  lifetime — whether,  in  fact,  he  might  not, 
by  will,  have  done  for  her  (dying  without  issue)  that 
which  the  Will  Act  would  have  done  for  her  if  she  had 

(d)5R«p.  21. 
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1848.        left  issue  liTing  at  her  death.    I  do  not  know  whether 
this  point  was  suggested  in  argument  before  the  Court 
of  Common  Pleas;  but  I  do  not  feel  such  confidence  in 
the  point  as  to  make  it  proper  to  send  the  case  a  second 
**^'**'*^     time  to  law.    I  shall  confirm  the  certificate. 

Bill  dismissed,  with  costsi 


\^Uy.  WHITE  t;.  PEARCK 

ThetoUdtor  xV.T  the  hearing  of  a  foreclosure  suit,  a  decree  was 

in  ft  forednnire  made  for  payment  by  the  Defendant  to  the  Plaintiff  of 

dwwTiJ^^e*  *^®  principal,  interest,  and  costs,  within  six  months 

before  the  Ma»-  after  the  Master's  report;  and  by  consent,  in  default  of 

by  consent,  pro-  such  payment,  that  the  mortgaged  estate  should  be  sold 

tT^Jfue-""*  ^^  ^^  approbation  of  the  Master,  and  the  purchaae- 

SSl^  ^*  P^  money  paid  into  court    The  Master  reported  the  amount 

conditions,  and  of  the  debt  and  interest  to  be  243Z.  10a  4d,  and  the  costs 

SedsyoHaie,  H?^  1^^-  H^    Default  was  made,  and  the  particulars 

Sff  Mi^uTne^  *"^^  conditions  of  sale  were  carried  in  and  approved  by 

fendant,  (byhii  the  Master,  and  the  sale  appointed  and  advertised  to 

solicitor),  haT-  ^'^ 

ing  notice  of  the  take  placc  on  the  2nd  of  June,  1849.    The  solicitor  of 

PiaintiTs  mU-  ^1^^  Plaintiff  having  reason  to  suppose  that  an  intention 

wrtirfthS^suit,  ^  compromise  the  suit  was  entertained  by  the  Plaintiff 

wmpromised  and  Defendant,  gave  notice  to  the  Defendant,  and  also 

terms  of  paying  to  his  Solicitors,  of  his  claim  (as  solicitor  of  the  Plaintiff 

f^rti^s^in  ^  *^«  ca^se)  for  the  costs  of  the  suit.    The  Plaintiff 

d^M^^o^*  and  the  solicitors  of  the  Defendant,  acting  on  the  behalf 

part  of  which  of  the  latter,  afterwards  agreed  to  settle  the  mortgage 

sun  was  inune*  jijii^.^                                                                    "« 

diateiypaid  to  debt  and  the  suit  for  a  sum  of  3002.,  to  be  paid  by  the 

U^^e^iJti.  l>«fendant  to  the  Plaintiff;  2001  of  which  was  then 

p^  !?•  V  P*^^'  ^d  1001  retained  in  the  hands  of  the  Defendant's 

Plamtiflrs  sob-  ,.   . 

dtor,  the  Court  solicitors,  and  the  sale  was  countermanded. 

ordered  the  costs 
of  the  Plaintiff's 
soUdtor  in  the  snit  to  be  taxed,  and  paid  by  the  PUdntiff  and  DdSsndant,  or  one  of  them. 
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The  solicitor  of  the  Plaintiff,  by  petition  prayed  that  1849. 
the  Plaintiff  or  the  Defendant  might  be  ordered  to  pay 
the  petitioner  his  costs  out  of  any  monies  paid,  or  to  be 
paid,  to  the  Plaintiff  in  respect  of  the  debt,  or  debt  and 
costs,  the  subject  of  the  suit ;  and  if  it  should  appear 
that  the  Defendant's  solicitors  had  received  from  or  on 
behalf  of  the  Defendant,  any  monies  in  respect  of  the 
amount  of  the  debt  and  costs,  for  the  purpose  of  settling 
the  Plaintiff's  claim,  that  the  Defendant's  solicitors 
might  be  ordered  to  pay  the  petitioners  their  costs 
thereout,  so  far  as  such  monies  should  extend. 


The  SdicUor-Qeneral  and  Mr.  Hare,  for  the  petition,     Ar^wmmu. 
cited  Ex  parte  Brya/nt  (a),  Wdah  v.  Hole  (6),  and  Read 
V.  Dvpper  (c). 

Mr.  J.  H.  Palmer y  for  the  Defendant  and  his  solicitors, 
opposed  the  petition,  and  contended,  that  having  com* 
promised  the  suit,  as  they  were  entitled  to  do,  without 
any  collusion  with  the  Plaintiff,  or  without  any  pur- 
pose of  defrauding  the  petitioner,  they  were  under  no 
liability  to  the  latter.  In  an  Anonymous  case  (d),  Lord 
Hardwicke,  on  a  similar  claim  by  a  clerk  in  court,  said, 
that  the  lien  ^'does  not  extend  to  that  degree  as  to  pre- 
vent the  client  fairly  and  honestly  from  making  an  end 
with  his  adversary;''  and  he  gave  effect  to  the  lien  in 
that  case,  solely  on  the  ground  that  the  release  was 
voluntary,  without  anything  being  paid. 

J  The  Plaintiff  did  not  appear. 


(a)  1  Madd.  49.  ((?)  6  T.  B.  361. 

{h)  Dougl.  838.  (i)  2  Tm.  S5. 
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1849«  ViOB-ChaHOELLOB: — 

The  petitioner  has  undoubtedly  a  lien  for  his  costB 
upon  whatever  has  been  received  or  paid  for  compro- 
mbing  the  suit  The  Court  does  not,  however,  allow 
^'^'^^^'^^^  the  lien  to  stand  in  the  way  of  an  amicable  arrange- 
ment. There  is  nothing  improper  in  the  compro- 
mise; but,  if  the  Defendant,  not  being  under  any  pres- 
sure, except  that  which  was  the  consequence  of  the 
decree,  pays  the  debt  of  the  Plaintiff,  with  notice  of 
his  solicitor  s  lien,  the  question  then  is,  whether  the 
payment  is  or  not  made  by  the  Defendant  in  his  own 
wrong.  In  Wdsh  v.  Hole^  Lord  Mamfidd  puts  the  case 
of  the  assignment  of  a  chose  in  action,  which,  in  legal 
strictness,  is  not  effectual,  but  still  he  says,  as  against 
the  right  of  the  assignee,  the  debtor,  after  notice,  could 
not  in  equity  discharge  himself  by  a  payment  to  the 
principal  The  present  is  certsinly  not  a  weaker  case. 
The  Defendant  was  asked  to  pay  the  money  to  the 
petitioner,  and  notice  was  given  to  him  of  the  petition- 
er's lien  for  the  costs  of  the  suit  The  estate  would 
have  been  sold,  and  the  money  paid  into  court,  if  it 
had  not  been  for  this  agreement  between  the  Plaintiff 
and  Defendant  The  agreement  come  to  appears  to  be 
a  very  proper  one,  and  I  have  no  doubt  that  it  was 
made  hon&  fide;  but  I  think  the  Defendant,  in  the  ciiv 
cumstances  of  the  case,  has  paid  the  money  in  his  own 
wrong,  and  that  the  petitioner  has  a  right  to  proceed 
either  against  the  Plaintiff  or  Defendant 


The  petitioner  did  not  press  for  the  order  against 
the  Defendant's  solicitors,  and  the  order  referred  it  to 
the  Master  to  tax  the  costs  of  the  Plaintiff,  not  already 
taxed,  and  the  costs  of  the  petitioners  of  the  petition, 
(the  first-mentioned  costs  to  be  taxed  as  between  solici- 
tor and  client)  and  directed  the  Plaintiff  and  Defendant, 
or  one  of  them,  to  pay  the  petitioner  the  amount  of 
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such  costs  when  taxed,  and  also  the  1177.  15a  lid,  the  i849. 
costs  of  the  Plaintiff  already  taxed,  (not  exceeding  in 
the  whole  the  sum  of  300^,  paid,  or  agreed  to  be  paid 
to  the  Plaintiff  hj  the  Defendant  or  his  solicitors,  in 
respect  of  the  matter  in  this  suit)  within  fourteen  days  **^*'**"'' 
from  the  service  of  the  order  as  to  the  costs  taxed,  and 
within  the  same  time  from  service  of  the  certificate  of 
taxation  as  to  the  costs  then  directed  to  be  taxed. 


GREEN  V.  BRIGGS.  i4thJuly. 

JL  HE  Taxing  Master  having  disallowed  the  Plaintiff  cer-  The  costs  of 
tain  fees  of  counsel  in  this  cause,  (reported  at  the  hearing  ™'^gj^*'^ 
and  on  further  directions  in  a  former  volume  (a) ),  the  allowed  in  tax- 

•  .      ,       ~  .  .        A  •  !•  T  ation  between 

question  was  raised  upon  petition  for  a  review  of  the  cer-  party  and  party, 

tificate,whether  thePlaintiff  was  entitled,on  the  taxation  C^^e  third' 

of  his  costs  under  the  decree,  as  against  theDefendants,  to  ^j'^  ^ 

be  allowed  the  costs  of  three  counsel,  either  on  the  ground  counsel  by 

of  the  peculiar  difficulty  and  importance  of  the  case  and  pleadings  had 

the  bulk  of  the  pleadings  and  evidence,  or  of  the  fact,  hadbeen^ed 

that  the  counsel  who  originally  settled  the  pleadings  ^*^  *^  ^• 

was  called  within  the  bar  before  the  cause  was  at  issue :  betwe^nh^ 

Carter  v.  Barnard  (b),  WasteU  v.  Ledie(p\  AUomey-  ^^^^^^ 

General  v.  Mwnro  (d),  and  the  other  cases  cited.  to  allow  the 

conmoQ  retain* 


not  the  practice 
llowthe 
non  retain* 
fee  toooun- 


T 


Before  the 

The  Vigb-Chancellob  held,  that  on  neither  ground  May,  1845,  the 
was  the  Plaintiff  entitled  to  be  allowed  the  fees  of  more  ^^S^^e^ 

than  two  counsel.  Master  by  coun- 

sel was  not 
allowed  be- 
tween partyand 

(a)  Ante,  Vol.  6,  pp.  395,632.  (d)  1  Mac.  &  Q.  213;  «S'.  C,  party,  ezorot  on 

(b)  16  Sim.  157.  1  HaU  <b  T.  457.  refiBrewes  for 
(<?)  14  Sim.  84.  "*" 
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V. 

Bums. 
Jmdgwmt 


Upon  other  objections  to  the  certificate,  the  Taxing 
Masters  were  requested  to  certify  their  practice  (a). 

The  petition  was  refused  with  costs. 


(a)  The  questioiu  and  certificate  were  as  follows: — 

**  To  the  Right  ffonourable  the  Vice-Chanoellor  WiaaAX. 

^  Tour  Honour  haying  desired  answers  from  the  Taxing  Masters 
of  the  Court,  on  the  following  question*— 

*'  First,  Whether,  on  the  taxation  of  costs  hetween  party  and 
party,  the  practice  on  taxation  is  to  exclude  the  common 
retaining  fee  of  one  guinea  to  coimsel,  unless  otherwise  or- 
dered by  the  Court: 

'*  Second,  Whether,  on  the  taxation  of  costs  between  party  and 
party,  the  practice  on  taxation,  before  the  ISOth  Order  of 
May,  1846,  was  to  exclude  the  fees  to  counsel  for  attending 
before  the  Masters  of  the  Court : 

"  We,  the  undersigned,  beg  respectfully  to  certify— 

''  First,  That  it  is  the  practice,  on  taxation  of  costs  between 
party  and  party,  to  exclude  the  expense  of  retaining  coun- 
sel, the  ISOth  Order  of  May,  1845,  not  authorising  any  alter- 
ation in  the  ancient  practice  of  the  Court  in  that  respect 

**  Secondly,  That,  before  the  Order  of  May,  1845,  the  expense  of 
attending  the  Master's  office  by  counsel  was  never  allowed 
in  costs  between  party  and  party,  except  in  cases  of  refer- 
ence for  scandal  in  pleadings. 

''  Taxing  Master's  Office, 

"  12th  July,  1849.  «  RoBT.  W.  Foujbtt, 

^  RlCHABD  MiLIS, 

"  H.  R.  Baihib, 

"  Philip  Mabtinkau, 

"  JOHH  WAIKXWBiaHT, 

«  JosxPH  Pabkss." 
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1850. 

HUNTER  V.  DANIEL.  ^nthFeb. 

IVAR.  ELM8LET  moved,  on  behalf  of  six  surviving  The  snmvori 
Defendants,  that  the  Taxing  Master  might,  notwith-  fendanti, 
standing  the  death  of  the  Defendant  if.  P.  Daniely  be  J^^^ 
directed  to  proceed  with  the  taxation  of  the  costs,  and  dimuMedwith 
issue  his  certificate,  pursuant  to  the  decree.  ed,  and  paid  by 

the  Plaintiff, 
an  entitled  to 

At  the  hearing  of  the  cause  (a)  the  bill  was  ordered  pro«ed  with 

° .  ^  ^  the  taxation  of 

to  be  dismissed,  with  costs,  to  be  taxed  &a,  such  costs,  their  oosti^  not- 
when  taxed,  to  be  paid  by  the  Plaintiff  John  Himter  to  J^  deatho?one 
the  Defendants  (naming  them).  Before  the  taxation  ^J^"^^^^ 
was  completed,  Jf.  P.  Daniel,  one  of  the  Defendants  »yiyopofthe 

iuit,  and  al- 

to  whom  costs  were  so  ordered  to  be  paid,  died;  and  an  though  the  rar- 
objection  to  proceed  with  the  taxation  was  taken  hj  the  J^SJ^Jnd  the 
Plaintiff,  and  yielded  to  hj  the  Taxing  Master.  ^^ud* 

carried  in  a  joint 
_  ^    .  ,.       .         .  •Ill       bill  of  costs  for 

In  support  of  the  application  it  was  said,  that  the  taxation, 
right  to  the  costs  under  the  decree  must  be  either  joint  statmeni. 
or  several, — ^if joint,  it  survived;  if  several,  the  surviving 
Defendants  were  entitled  to  proceed  with  the  taxation. 
The  case  was  wholly  different  from  that  of  Robertson  v. 
Southgate{b),  where  the  application  was  made  by  the  per- 
sonal representative  of  the  deceased  Defendant.  Mere- 
djfthY.  Hughes  (c)  was  analogous  to  the  present  case; 
there  it  was  held,  that  the  death  of  one  of  several  par- 
ties ordered  to  pay  costs  did  not  exonerate  the  others 
from  the  obligation.  It  was  now  an  established  principle, 
that  the  same  rule  was  applicable  with  regard  to  revivor, 
whether  the  abatement  was  caused  hj  the  death  of  the 
party  to  receive,  or  the  party  to  pay  costs,  and  the  case 


(a)  Reported  on  the  demurrer,      nuBsed,  on  the  ground  of  laches. 
4  Hare,  4S0.    The  cause  was  af-         (b)  7  Hare,  109. 
terwards  heard,  and  the  bill  dis-         (e)  3  T.  ^  J.  188. 
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cited  was  therefore  an  authority  upon  the  point.    Ex 
parte  Bishop  (a)  was  to  the  same  effect 


Argummt.         Mr.  SofUhgotej  for  the  Plaintiff,  opposed  the  motion. 

First,  there  is  no  precedent  of  such  an  application, 
although  the  circumstance  of  the  death  of  one  Defend- 
ant before  taxation  must  have  happened  in  a  multitude 
of  cases.  The  cases  cited  in  2  Dan.  Ch.  Pr.  1325,  are, 
where  one  of  the  persons  to  pay  had  died.  The  death 
of  a  person  to  receive  is  different.  An  order  to  pay  two 
persons  is  not  satisfied  by  a  payment  to  one.  Secondly, 
in  this  case  the  deceased  Defendant  was  not  jointly  in- 
terested in  the  subject  of  the  suit  with  the  other  De- 
fendanta  The  contract  was  for  the  sale  of  their  several 
interests  for  several  sums.  Thirdly,  the  application  is 
unnecessary  and  oppressive  in  this  case,  as  the  cause 
was  in  the  Lord  ChanceUora  paper  for  rehearing,  and 
struck  out  on  the  ground  of  the  abatement  by  the  death 
of  this  Defendant,  and  the  suit  will  be  revived  by  the 
Plaintiff,  immediately  that  an  administrator  can  be 
made  a  party,  and  the  Taxing  Master  will  then  proceed 
as  of  course.  Fourthly,  the  bill  of  costs  carried  in  for 
taxation  is  the  bill  of  the  seven,  and  the  notice  of  motion 
is  on  behalf  of  the  six  survivors,  that  the  Master  may 
proceed  with  the  taxation  of  that  bill,  which  cannot  be 
their  right  The  representative  of  the  deceased  will  not 
be  bound  by  a  taxation  in  his  absenca 


J^tdgmtnt  The  Vicb-Chancellor  said,  the  fact  that  the  Defend- 
ants  had  separate  interests  in  the  subject  in  question  in 
the  cause  was  not  material  on  the  present  point.   He  was 


{a)  8  Ym.  333. 
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rather  surprised  at  the  difficulty  felt  by  the  Master  in  this 
case.  The  order  was  to  tax  the  costs  of  the  seven  Defend- 
ants. If  the  costs  of  two  or  three  Defendants,  who  were 
executors  or  trustees,  were  ordered  to  be  taxed,  and  one 
of  them  died,  there  could  be  no  doubt  that  the  taxa- 
tion would  proceed  notwithstanding.  It  certainly  might 
deserve  consideration  what  the  effect  of  the  taxation 
of  the  costs  of  the  seven  Defendants  might  be,  if  the 
Plaintiff,  in  order  to  proceed  with  the  appeal,  should 
procure  administration  ad  litem  to  the  estate  of  the  de- 
ceased Defendant.  If  the  Defendants  were  content  with 
an  order  that  the  Master  should  proceed  with  the  taxa- 
tion of  the  costs  of  the  surviving  Defendants,  pursuant 
to  the  decree,  there  would  be  no  difficulty  in  making  it 
to  that  extent 


1850. 


Mr.  Elmtdey  said  the  order  suggested  by  the  Court 
was  sufficient,  and  it  was  made  accordingly. 


Judgm/eM, 


DEERE  V,  ROBINSON. 


1849. 
0tA  June. 

T6ih  July. 
HE  first  petition  was  by  two  of  the  Defendants  in  the  The  solicitor  of 

cause,  who  were  the  solicitors  of  Laura  Elizabeth  HaU^  Sie  awu^Mid 

who  Ib  himaelf 
ft  Defendant  in  the  fame  canM,  and  appean  by  a  second  solicitor,  cannot  be  allowed  more  than 
one  bill  of  costSy  if  it  appears  that  the  second  solicitor  has,  either  before  or  after  his  retainer,  agreed 
to  allow  his  dient,  the  first  solicitor,  a  portion  of  the  profits  of  his  costs  in  tiie  caose. 

If,  in  the  jadgment  of  the  Taxing  Master,  there  be  ground  to  suspect  that  an  airsngement  has 
been  made  between  solicitors  in  the  cause,  by  which  a  portion  of  the  profits  of  the  bill  of  cotts  of 
one  if  to  be  paid  to  another,  it  is  in  the  discretion  of  the  Taxing  Master  to  require  affidavits  fimn 
the  solicitors  as  oTidenoe  of  the  fiuts,  and,  if  such  an  arrangement  should  appear,  the  bills  of  coats 
ooght  to  be  taxed  as  incase  of  agency. 

A.,  B.,  and  C.  were  Defendants  in  the  cause,  against  whom  the  bill  was  dismissed,  with  ooata. 
B.  and  C.  acted  as  the  solicitors  of  A.,  and  appointed  D.  to  act  as  their  own  solicitor  in  the  same 
cause.  After  the  retainer,  an  agreement  was  entered  into  between  B.  and  D.,  whereby  D.  agreed 
to  allow  B.  and  C.  a  portion  of  we  profits  of  his  bill  of  costs : — HtM,  that  the  agreement  oonsti- 
tuted  D.,  in  substance,  an  agent  for  B.  and  C,  and  that  the  separate  bills  of  cotts  of  B.,  and  of  0. 
and  D.,  were  properly  taxed  as  a  joint  bill,  and  that  all  such  costs  as  would  not  haye  been  allowed 
in  a  case  of  agency,  were  properly  disallowed. 


SkaiemetU, 
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1849.  another  Defendant;  and  the  second  petition  was  by 
Lawra  Elizabeth  Hall — ^praying  that  the  Taxing  Master 
might  be  ordered  to  review  his  taxation  of  their  se- 
veral bills  of  costs.  The  interests  of  the  Defendants 
were  considered  to  be  distinct;  and  the  two  petitioners 
in  the  first  petition  had  appeared,  and  defended  the  suit 
on  the  behalf  of  Laura  Elizabeth  HaU,  and  instructed 
another  solicitorto  appear  forthemselves.  The  subject  in 
dispute  was  settled  by  the  principal  parties  to  the  cause, 
and  an  order  was  made  to  dismiss  the  bill  against  Laura 
Elizabeth  Hail  and  the  two  petitioners,  with  costs,  to 
be  taxed  and  paid  to  the  said  Defendants  out  of  the  re- 
siduary estate  of  the  testator  in  the  cause  Under  this 
order,  the  two  petitioners  carried  in  the  bill  of  costs  of 
Laura  Elizabeth  HaU,  and  the  other  solicitor  carried  in 
the  bill  of  costs  of  the  two  petitioners.  Upon  the  ob- 
jection of  the  solicitor  representing  the  residuary  estate, 
the  Taxing  Master  required  the  two  petitioners  and  their 
said  solicitor  in  the  cause  to  state,  upon  affidavit,  whe- 
ther any  agency  existed  between  them  as  to  the  costs  of 
the  suit;  and,  upon  their  revising  to  make  such  an  affi- 
davit, the  Taxing  Master  declined  to  certify  the  costs 
either  of  Laura  Elizabeth  HaU  or  of  the  other  two  pe- 
titioners. The  two  petitioners  then  applied  to  the  Court 
for  an  order  that  the  Taidng  Master  might  complete 
the  taxation  of  the  costs;  and  a  similar  application  was 
made  by  Laura  Elizabeth  HaU.  Both  petitions  were 
ordered  to  stand  over;  and  it  was  ordered,  that  the  Tax- 
ing Master  should  make  such  certificate  as  he  should 
think  fit,  under  the  original  order  directing  the  taxa- 
tion of  the  Defendant's  costs,  without  prejudice  to  the 
right  of  either  party  to  adduce  such  evidence,  if  any, 
before  the  Taxing  Master,  as  he  might  have  done  under 
such  original  order. 

Upon  the  matter  coming  again  before  the  Master,  affi- 
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davits  w^re  made  by  the  solicitor  who  appeared  for  the  1849. 
two  petitioners ;  hj  which  it  appeared,  that,  afler  his  re- 
tainer by  them,  an  arrangement  was  come  to  between 
the  petitioners  and  their  said  solicitor,  whereby  he  con- 
sented to  pay  or  allow  them  a  portion  of  the  profits  of 
his  bill  of  costs  in  the  cause,  when  the  same  should  be 
taxed  and  paid. 

Upon  this  evidence  the  Taxing  Master  made  one  cer^ 
tificate,  in  which,  referring  to  the  affidavits,  he  stated, 
that  he  had  taxed  the  costs  oiLawra  Elizabeth  Hall  and 
the  two  petitioners  at  3242.  8«.  lid  This  was  the  cer- 
tificate of  which  the  two  petitioners  complained. 


Mr.  Wood  and  Mr.  Leachy  for  the  first;  and  Argwnau. 

Mr.  Bacon  and  Mr.  Birdy  for  the  second  petition. 

The  Solicitor-Oeneral  and  Mr.  A.  Smithy  for  the  re- 
spondents. 


Viob-Chancbllob  : — 

I  assume  in  this  case  that  the  interests  of  the  peti-  Judgment. 
tioners  were  so  distinct,  as  to  justify  them  in  having  a 
separate  solicitor.  This  has  not  been  controverted  It 
appears,  that  separate  bills  of  costs  were  carried  in  for 
taxation, — one  by  the  solicitor  who  appeared  for  the 
two  petitioners  in  the  first  petition,  and  the  other  by 
those  two  petitioners  for  Laura  Elizaheih  HaJL  The 
solicitor  for  the  parties  interested  in  the  estate  of  the 
testator  in  the  cause  suggested,  that  the  first  bill  of  costs 
ought  not  to  be  allowed  in  full,  unless  the  three  solici- 
tors would  satisfy  the  Master  by  affidavit,  that  the  soli- 
citor who  carried  in  the  first  bill  of  costs  was  not,  in 
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1349,  fact,  the  agent  of  the  other  two,  or  that  no  agency  ex- 
isted between  them  as  to  the  costs  of  the  suit  The 
Master,  influenced,  as  it  is  said,  by  the  circumstance 
that  he  found  precisely  the  same  observations  annexed 
Judgment.  ^  ^j^^  briefs  furnished  to  the  counsel  for  Laura  Eliza- 
beth  Hatty  and  to  the  counsel  for  the  other  two  peti- 
tioners, her  solicitors  yielded  to  the  suggestion.  Upon 
the  matter  coming  before  me  on  the  former  petitions,  I 
directed  the  Taxing  Master  to  proceed  under  the  order 
for  taxation,  and  make  such  certificate  as  he  should 
think  fit  The  only  observation  I  trusted  myself  to 
make  upon  that  occasion  was,  that  the  two  petitioners 
and  their  solicitor  must  obviously  have  it  in  their 
power  to  set  the  matter  at  rest,  if  they  thought  proper 
so  to  do. 


The  Master,  in  making  his  certificate,  has  considered 
and  treated  the  solicitor  of  the  two  petitioners,  who  were 
the  solicitors  of  Laura  Elizabeth  Holly  as  their  agent, 
and  has  allowed  to  the  two  petitioners  such  costs  only 
as  would  have  been  allowed  to  them,  if  such  agency 
had  been  admitted  or  proved.  Of  this  the  two  peti- 
tioners and  Laura  Elizabeth  Hall  complain, — ^the  for- 
mer, because  the  Master  has  not  allowed  their  full  costs, 
as  if  the  solicitor  who  appeared  for  them  had  been  ac- 
tually their  solicitor,  and  not  their  agent, — ^the  latter, 
because  the  Master  has  blended  the  two  bills  of  costs 
into  one,  instead  of  taxing  her  costs  separately. 


With  respect  to  the  complaint  of  Laura  Elizabeth 
HaU,  the  result  of  the  inquiries  I  have  made  is,  that 
the  certificate  is  right,  provided  the  Master  is  right  in 
treating  the  solicitor  who  appeared  for  the  other  two 
petitioners  as  their  agent,  and  not  their  solicitor.  This 
is  a  rule  of  practice,  and  not  to  be  doubted.  One  so- 
licitor is  never  allowed  to  bring  in  more  than  one  bill 
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And  upon  the  complaint  of  the  two  petitioners,  the        1649. 
solicitors  of  Lwwra  Elizabeth  HaU^  I  think  the  Master 
is  also  right 

If  it  were  necessary  for  the  petitioners  to  adduce  ••*««^- 
any  evidence  in  support  of  their  claim  before  the  Mas- 
ter, it  was  certainly  necessary  that  the  evidence  should 
have  gone  further  than  the  two  affidavits  which  were 
laid  before  the  Master.  One  of  the  affidavits  states, 
that  it  was  after  the  retainer  of  the  third  solicitor  that 
an  arrangement  was  come  to  between  him  and  one  of 
the  two  petitioners,  whereby  he  consented  to  pay  or  al- 
low to  them  a  portion  of  the  profits  of  his  bill  of  costs 
in  the  causes;  and  it  was  said,  that  if  his  retainer  was 
in  the  first  instance  a  bond  fide  retainer,  a  voluntary 
agreement  on  his  part,  for  giving  up  a  portion  of  his 
profits  to  the  petitioners,  could  not  be  objected  to.  I 
am  not  prepared  to  deny,  as  an  abstract  proposition, 
that  such  an  arrangement  might  be  valid;  but  let  it  be 
supposed  that  the  arrangement  in  the  present  case  was 
come  to  before  any  work  had  been  done  by  that  solici- 
tor under  his  retainer,  and  that  the  proportion  of  pro- 
fits, which  the  petitioners  were  to  receive,  was  that 
which  they  would  have  received  if  a  case  of  agency 
had  been  admitted,  could  it  be  said  that  the  Master, 
upon  such  facts,  was  wrong  in  the  conclusion  he  has 
come  to?  I  confess,  I  think  not  If,  by  thus  altering 
the  form  of  the  transaction  between  a  solicitor  and  his 
agent,  the  rule  of  the  Court  applicable  to  cases  of  agency 
could  be  evaded,  it  is  obvious  that  the  rule  would  be- 
come a  nullity.  Who  can  doubt  that,  if  the  solicitor 
who  represented  the  petitioners  had  not  come  to  the 
arrangement  supposed,  that  his  retainer  would  not  have 
been  withdrawn,  and  the  business  transferred  to  some 
other  solicitor?  In  making  these  observations,  however, 
I  do  not  impeach  the  truth  of  the  statement    I  have 

VOL.  vii.  u  BU  w. 


288  OASES  IN  CHAKOERT. 

I84d.  no  doubt  thftt  the  affidavit  representfl  tlie  facts  as  the 
petitioners'  eolicitor  understands  them.  I  think  that 
his  mistake  has  been  in  supposing  that  the  Court  would 
deal  with  those  facts  as  he  understood  them. 


The  only  question  then  is^  whether  the  Master  was 
right  in  requiring  the  affidavits^  and  whether,  having 
had  the  affidavits  heion  him,  I  ought  now  to  deal  with 
the  case  as  if  the  affidavits  had  not  been  filed.  Ithink 
the  Master  was  justified  in  requiring  the  affidavits.  A 
discretion  must  in  l^ese  cases  be  allowed  to  the  Taxing 
Master,  and  if  I  di£Fered  with  the  Master  upon  that  pointy 
I  think  the  affidavits  having  been  filed  justify  the  con- 
clusion to  which  the  Master  has  come. 


1800. 

^idFd.  BINNS  V.  PARR 

It  if  not  the  X  HE  Solicxtor-Oenerol  and  Mr.  Speed  moved  for  the 
SSpi^ait of  payment  into  Court  of  a  sum  of  money  admitted  by 
Srartuwm        *^®  answer  of  the  Defendant  to  be  in  his  hands. 


•fterthe  dacne  — — ^— - 

befo?the*°  Mr.  Wood  and  Mr.  Ooodetfe^  for  the  Defendant,  ob- 
SSfSectiomT  J®^^*^  *^*  *^^  motion  was  irregular,  inasmuch  as  the 
founded  meraiy  decree  in  the  cause  had  been  Made.   In  Satdi  v. (a), 

on  ^mjfi^m^ 

in  the  uifwer.  Lord  Eldon  said,  that,  according  to  the  old  practice,  the 
irffmmcnf.  application  was  not  made  for  payment  into  Court  be- 
tween the  original  decree  and  the  hearing  for  further 
directions,  but  that  it  had  since  been  settled  that  the  ap- 
plication might  be  made  upon  the  examination  before 
the  Master.  The  Plaintifi^,  in  this  case,  might  have 
moved  upon  the  answer  of  the  Defendant  at  the  hear- 
ing of  the  cause,  or  he  might  hereafter  move  upon  the 

(a)  19  Ves.  117. 


OASES  IK  CHANCERY. 


289 


examination  of  the  Defendant,  when  that  should  be  put 
in  before  the  Master;  but  the  decree  was  always  con- 
sidered as  determining  everything  against  the  Defend- 
ant of  an  antecedent  nature,  not  made  a  subject  of  di- 
rection or  not  reserved  by  the  decree,  and,  therefore, 
the  Plaintiff  was  precluded  in  this  stage  of  the  cause 
£rom  moving  upon  the  answer.  It  was,  in  substance, 
an  attempt  to  vary  the  decree. 

The  SoUcitor-Oeneral,  in  reply. 

The  case  cited  rather  shewed  that  the  motion  might 
be  properly  made,  for  the  examination  was  there  treated 
as  a  proceeding  supplemental  to  the  answer^  resorted 
to  as  a  means  of  procuring  further  admissions,  and^ 
if  the  practice  admitted  the  supplemental  examination 
as  a  ground  for  the  motion,  it  would  be  unreasonable 
to  exclude  the  answer,  which  was  the  original  examin- 
ation. Lord  Eldon  said,  it  had  been  long  settled  that 
the  application  might  be  made  between  the  hearing 
and  further  directions,  and  he  did  not  lijoolt  the  power 
to  do  so  by  reference  to  the  sort  of  evidenee  by  which 
the  motion  was  to  be  supported,  so  that,  if  the  ad- 
mission was  made  in  one  form,  it  might  be  received, 
and,  if  in  another  form,  rejected.  There  was  no  prin- 
ciple in  such  a  restriction  of  the  rule.  In  this  caae, 
moreover,  the  Defendant  had  applied  to  the  Master 
to  extend  the  time  for  putting  in  his  examination,  oil 
the  ground  of  illness. 


1850. 


AfffwngitL 


The  Yicb-Chancellor  said,  he  saw  no  reason  in  prin- 
ciple why  the  motion  might  not  be  made  after  the  hear^ 
ing:  The  Court  did  not  order  the  payment  of  money 
into  Court,  upon  admissions  in  the  answer  without  mo^ 
tion,  for,  until  the  accounts  were  taken,  it  gave  the 
Defendant  the  opportunity  of  discharging  himself  by 

u2 
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1860.  affidayit,  if  the  facts  enabled  him  to  do  so.  It  was  not 
open  to  the  objection  which  was  suggested,  that  the  or- 
der would  vary  the  decree.  The  payment  of  the  money 
into  Court,  upon  admissions  in  the  answer,  was  not  the 

**^"*** '  subject  of  the  decree,  for  whenever  it  took  place,  it  must 
be  the  subject  of  an  interlocutory  application.  He  was 
not  aware  of  any  authority  in  practice  against  the  ap- 
plication. 


The  case  of  Bum  v.  Bovfes  (a)  was  afterwards  m^i- 
tioned. 


The  Vicb-Chancellor  said,  he  should,  on  a  point  of 
practice,  follow  the  case  cited,  and  refused  the  motion, 

(a)  M.  R.,  2l8t  July,  1837,  6  Law  Journ.,  (N.  S.),  Chanc,  275. 


^t^"^'!"  FORSYTH  t^.  ELLICR 

Wi  March,  ^ 
The  eridenoe  A.  MOTION  was  made  On  the  part  of  the  Plaintiffs, 
takende leiM  ^^^.t  the  evidence  of  Charles  Tait,  taken  de  bene  esse  he- 
em  before  a  f^p^  Commissioners  in  Canada,  on  the  23rd  of  November, 

cft&se  u  at  ufne^ 

uidnotpab-  1842,  pursuant  to  an  order  of  this  Court,  dated  the 
hetfinff,  may  9th  of  May,  1842,  might  be  published,  and  might  be 
^^he  hear-    ^®*^  before  the  Master,  to  whom  the  cause  was  referred. 

ing,  for  the  pur- 

Qied  on  a^^ei-  The  Order  was  made  upon  affidavits  by  the  Plaintiffs 
ATlE^iT  *^**  Charles  Tatty  of  Montreal,  was  a  material  witness 
the  witneM        on  their  behalf,  and  that  they  could  not  safely  proceed 

cumot  w^n  De 

to  a  hearing  without  his  evidence,  and  that  he  was  the 
only  witness  to  some  of  the  facts  and  circumstances  con- 
nected with  the  matters  in  question  in  the  cause,  and 
which,  they  were  advised,  were  necessary  to  be  proved 
therein ;  and  upon  an  affidavit  of  the  Plaintiffs'  solici- 
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tor,  that  the  suit  was  instituted  to  recover  the  Plaintifis'  1550. 
share  of  the  property  and  effects  of  the  late  partnership 
of  Sir  Alexander  M'Kenzie  dk  Co.y  of  Canada,  and  that 
he  had  been  informed  and  believed  that  the  entries  in 
the  books  of  the  partnership  touching  the  transactions 
mentioned  or  referred  to  in  the  pleadings,  or  many  of 
them,  were  made  by  Charles  Taity  and  various  accounts 
touching  such  transactions,  (which  accounts  were  also 
mentioned  or  referred  to  in  the  pleadings,)  were  made 
out  by  him;  and  the  deponent  had  been  informed  and 
believed  that  Charles  Tait  was  the  only  witness  who 
could  prove  the  correctness  of  the  said  entries,  and  the 
books  and  accounts  so  made  out  by  hint 

The  replication  in  the  cause  was  filed  on  the  16th  of 
April,  1844,  and  witnesses  were  examined  in  July  fol- 
lowing. The  affidavit  of  the  Plaintiffs'  solicitor  stated, 
that,  when  the  causes  were  at  issue,  he  was  advised  that 
it  was  not  necessary  or  proper  then  to  enter  into  evi- 
dence relating  to  contested  items  of  account  between 
the  Plaintiffs  and  Defendants,  and  that  evidence  as  to 
items  of  account  should  not  be  entered  into  unless  such 
evidence  shoidd  be  required  in  taking  the  accounts  be- 
fore the  Master.  The  decree  in  the  cause  was  made  on 
the  11th  of  July,  1845,  and  certain  accounts  were  there- 
by directed  to  be  taken.  The  affidavit  stated,  that  evi- 
dence of  the  contested  items  of  account  was  now  required 
to  be  used  before  the  Master,  and  that  the  deponent  be- 
lieved that  Charles  Tait  was  and  had  been  for  some 
years  of  unsound  mind,  and  that  he  was  the  only  per- 
son who  was  (but  for  that  circumstance)  able  to  give 
such  evidence. 

The  other  evidence  of  the  state  of  the  witness  was  an 
affidavit  of  a  surgeon,  made  in  December,  1846,  stating 
that  he  had  had  an  interview  with  Charles  Tait  in  De- 
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18IK).  cember,  1846,  in  the  district  of  Montreal^  where  he  re- 
sidedy  and  that  his  memory  and  judgment  were  so  much 
impaired  as  to  disqualify  and  render  him  incompetent 
to  give  legal  eyidence  in  any  court  of  justice,  and  that 
such  state  and  condition  of  Charles  Tait  had  been  for 
some  tune  past  a  matter  of  general  rumour. 


Arfftmetu.         Mr.  RaundM  Pahner  and  Mr.  2>»dtMi«0f»,  for  the 
motion. 

In  Smith  ▼.  AUh/us  (a)  it  was  held,  that  eyidence  not 
read  at  the  hearing  might  be  read  before  the  Master. 
The  eyidence  in  this  case,  being  on  the  items  of  the  ac- 
count, could  not  be  used  at  the  hearing,  if  it  had  been 
published:  Zofur  y.  Hv/nter(b).  The  rule  of  the  Court, 
from  the  necessity  of  the  case  permits  the  publication 
of  depositions  taken  de  bens  eeae^  when  the  witness  can* 
not  from  any  cause  be  examined  in  the  oidinary  way: 
Oann  y.  Wordeworth  (c).  The  fact  of  publishing  the 
examination  de  bene  esse  before  the  hearing,  when  it 
could  not  haye  been  used,  would  haye  preyented  the 
examination  of  the  witness  in  chief  on  the  questions 
brfore  the  Master,  if  he  had  afterwards  recoyered  and 
become  capable  of  giying  eyidence. 

The  8olicitor^^ener(d  and  Mr.  BreU  oi^>OBed  the  mo- 
tion: first,  as  contrary  to  the  practice  of  the  Court;  and 
secondly,  aa  unsupported  by  the  necessary  eyidence  of 
the  impossibility  of  now  examining  the  witness,  although 
he  might  haye  been  incapable  of  giying  his  testimony  in 
1846. 


(a)  11  Yes.  564.  t.  Tomlin,  1  Hare,  241,  n. 

(S)  1  RiiM.  100.   Sm  7\mlin         (e)  S  Vm.  3M. 
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Vicb-Chancblloe:—  vi!^ 


This  Wi^  a  motion  bj  tke  Plaintiff,  that  the  depositions 
of  a  witness  who  was  examined  cfe  bene  esse  before  de- 
cree might  b^  published.  The  bill  was  for  an  account,  ^'^vmok- 
and  the  decree  directs  certain  accounts  to  be  taken. 
The  witness  was  not  examined  before  decree  in  the 
usual  way,  nor  does  it  appear  whether  he  was  in  a 
state  of  mind  to  be  examined  before  publication  in  the 
cause.  It  appears  that  the  Plaintiff  was  advised,  that, 
as  the  evidence  of  this  witne^  related  only  to  the  items 
of  the  account,  and  not  to  the  right  of  the  Plaintiff  to 
such  account,  or  the  principle  upon  which  it  was  to  be 
directed,  it  was  not  necessary  or  prop^  that  the  wit- 
ness should  be  exp^mined  i^  the  ordinary  manner  befoie 
decree,  and  accordingly  he  was  not  examined  before  de- 
cree. The  parties  have  proceeded  in  tb^  Master's  office 
under  the  decree,  and  the  Plaintiff  now  requires  evi- 
dence as  to  item£|  in  the  apcounts  of  which  the  witness 
has  knowledge,  an^  in  this  state  of  things  the  present 
application  is  ^lade. 

Two  pbjections  have  been  takep  to  ^be  motion.  First, 
that  it  is  against  practice  that  the  depositions  of  a  wit- 
ness exaifuned  de  heneese^  before  decree  should  be  pub- 
lished after  decree,  ai^d  th^^t  ^e  Plaintiff  ought  to  have 
examined  the  witness  before  the  heading,  or  have  caused 
the  depositions  to  be  published  before  the  hearing. 
Secondly,  ^at  ^he  evi4ence  does  not  show  that  the 
witness  }s  not  npi^  ^  ^  ^^^  ^^  ^  examined  in  the 
u^^al  way. 

Upon  thesecpnd  poiQ|;,  I  agr^  Fith  the  Defendants; 
but  the  c^e  ^  qn^  in  wl^ich  it  W9^^  c|e«|rly  be  proper 
tq  allow  t^e  Pl^ntiff  f p  sujf^y  the  disfect  in  his  evi- 
dence if  it  Cf^  be  doi^e.     I  h^ve  thoHght  it  light. 
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however,  to  express  my  opinion  on  the  first  point  also, 
because,  (the  witness  being  in  Canada^  the  Plaintiff 
ought  not  to  be  put  to  the  trouble  and  expense  of  ob- 
taining further  evidence,  if  the  practice  of  the  Court 
be  as  the  argument  for  the  Defendants  supposea  I  think 
the  practice  of  the  Court  cannot  be  such  as  that  argu- 
ment supposes;  but  I  give  this  opinion  upon  general 
reasoning,  as  I  cannot  find  that  the  point  has  ever  been 
discussed  before. 


I  cannot  doubt  that  a  witness  might  be  examined  de 
bene  esse  after  decree,  in  aid  of  inquiries  referred  to  the 
Master,  if  from  age,  illness,  or  other  cause,  there  was 
danger  of  his  evidence  being  lost  before  he  could  be 
examined  as  a  witness  in  the  usual  way.  The  objec- 
tion, therefore,  raised  by  the  Defendants  is  one  of  strict 
practice,  and  nothing  else. 


First,  suppose  the  question  not  to  be  affected  by  the  af- 
fidavit upon  which  the  order  to  examine  the  witness  was 
obtained.  Upon  that  supposition  I  cannot  see  why  the 
evidence  should  not  be  read  for  any  of  the  purposes  of  the 
cause,  if,  at  the  time  when  it  is  proper  to  go  into  evidence 
for  any  of  such  purposes,  the  evidence  of  the  witness 
cannot  be  obtained  under  the  usual  sanctiona  It  is 
certain  that  the  Plaintiff  was  rightly  advised  as  to  the 
practice  of  the  Court  in  not  giving  evidence  as  to  the 
items  of  an  account  before  the  hearing.  But  I  cannot 
think  it  possible  that  the  practice  of  the  Court  should 
not  provide  a  party  with  the  means  of  preserving  evi- 
dence as  to  the  items  of  the  account,  which  it  is  the 
object  of  the  suit  to  obtain.  Without  such  evidence  it 
is  manifest  that  the  Plaintiff  may  not  be  able  safely  or 
usefully  to  proceed  to  the  hearing  of  the  cause.  The 
only  plausible  answer  to  this  appears  to  me  to  be  that 
which  I  suggested  when  the  case  was  opened,  namely. 


Judgment. 
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that  the  witness  might  have  been  examined  before  de-  i860, 
cree,  and  his  evidence  read  after  decree,  although  not  en- 
tered in  the  decree.  But  I  cannot,  however,  think  that 
the  practice  of  theCourt  can  require  thatawitness  shoidd 
be  examined  until  the  parties  know  what  the  points  at 
issue  between  them  are.  Indeed,  until  the  time  arrives 
when  it  is  necessary  that  the  witness  should  be  ex- 
amined, it  coidd  scarcely  be  proper  to  publish  deposi- 
tions taken  de  bene  esse,  for  there  is  no  constat  until 
that  time  arrives  that  the  witness  may  not  be  in  a  state 
to  be  examined  in  the  usual  way. 

With  respect  to  the  affidavit: — in  terms  it  appears  to 
point  at  the  hearing  of  the  cause.  But  I  do  not  think 
that  can  affect  the  present  question.  For  the  affidavit 
is  true,  whether  the  evidence  of  the  witness  was  wanted 
for  the  purpose  of  establishing  the  Plaintiff's  right  to  a 
decree,  or  the  principle  of  the  decree,  or  the  items  in- 
cluded in  the  account  directed  by  it. 

If  I  am  wrong  upon  the  point  of  practice,  I  am  wrong 
also  in  permitting  the  Plaintiff  to  adduce  further  evi- 
dence in  support  of  his  motion;  and  the  motion  ought 
to  be  refused  If  the  Defendants  will  appeal  from  my 
order  in  not  dismissing  the  motion,  I  will  order  it  to 
stand  over,  with  liberty  to  the  Plaintiff  to  give  further 
evidence  in  support  of  it  If  the  Defendants  will  not 
appeal,  I  will  give  the  Plaintiff  the  option  of  taking 
the  above  order  or  having  his  motion  dismissed.  In 
which  case  he  may  obtain  the  opinion  of  the  Lord  Cha/n- 
cdlor  before  he  incurs  the  trouble  and  expense  of  send- 
ing to  Ca/nada, 
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1849. 

*A  sS^'  DOBSON  V.  LAND. 

Afnreh  "M  M" 

Upon  the  mo-  iVLOTION  to  Suppress  depositions  taken  on  behalf  of 

^!dant  to  rap-  the  Plaintiffs,  under  a  commission  issued  after  decree. 

ScmiiiMPOTted  Affidavits  in  support  of  the  motion,  by  two  of  the  per- 

bvthe  affidaTit  sons  who  had  been  examined  as  witnesses  on  behalf  of 

of  a  witMM^ 

that  the  eri-  the  Plaintiffs,  alleged  that  there  were  certain  passages 

ihe^beforv  attributed  to  them  in  the  depositions  which  did  not 

theoomiiiifl-  correspond  with  what  they  respectively  said;  and  one 

truly  repretentr  of  the  wituesscs  also  Stated,  that,  on  her  saying  to  the 

titi^  andl^  commissioner,  in  answer  to  a  question  put  to  her,  *'  that 

SCTrAemean-  ^^^  ^^  ^^  know,**  he  Said  that  the  fact  had  been  sworn 


Mofatechni-  ^  \yj  other  wituesses,  naming  one  in  particular.    She 

wed  in  the  in-  also  Stated  that  she  thought  the  words  "  owners  of  the 

^TSoQiirefiia-  equity  of  redemption,^  used  in  the  intern^tories,  meant 

5^*S^P^^  "  mortgageea"    It  was  argued  that  the  Court  would, 

imt  |jm  the  from  the  facts  stated  upon  the  affidavits,  infer  partiality 

pflrtice  liberty 

to  ie«Eainiiie  ou  the  part  of  the  commissicmer,  and  suppress  the  whole 

and  crofls-  !••»      j  •*.• 

txmine  the  ^f  the  depositions, 
witness  vitd 

J^^^^JJ^        The  Fla^itiffs  objected  that  the  commissioner  whose 

commiHion  be-  conduct  was  impeached  ought  to  b^  serv^  with  the 

ing  iiraed  after  •  /•  •  i  11  1 

decree)  upon  uoticc  of  motiou  as  the  person  who  o^ght  to  pay  the 

Jirts^Sf  de-  ^^^^®ts,  if  the  allegations  were  ^tahUshed.    The  objection 

SIIo**T'tS*  (if  any)  was  pbviate^  by  the  Pefendants  waiving  any 

Plaintiff  liberty  daim  to  costs  they  might  havc  agaipst  the  ^ommis^iq^er. 

in  the  same 


r  to  ex- 
amine, and  the 
Defendant  to 


thecommia-  Tk^  Sol^ciiqr-Qe^er(a  9^dUT.B(sU^ 

doner  and  hit      aQt»,  iu  SUpppxt  o{  the  motioU. 
clerk. 

Argument.         Mr.  Kenyon  Parker  and  Mr.  Shee^  contr^. 

The  cases  cited  were  Cooke  v.  Wilson  (a),  and  Lord 

(a)  4Madd.380. 
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Mo8tynY.J^^encer(a)f  on  the  sinaU  degree  of  suspicion  or 
irregularity,  which  was  a  sufficient  ground  to  suppress 
depositions,  or  deprive  any  party  of  an  advantage  gained 
by  the  misconduct  of  the  commissioner :  Cooth  v.  JcuJe- 
son  (&).  On  the  effect  of  the  mistake  of  a  witness^  Richr 
ardson  v.  Fisher  (c);  and  ou  the  question  of  the  course 
which  should  be  taken,  without  suppressing  the  depo- 
sitions^ to  give  the  Defendants  the  benefit  of  their  objec- 
tion, CampbdL  v.  Scougal  ((2),  and  Earl  NeUon  v.  Lord 
Bridport  (e).  As  authorities  for  wholly  refusing  the  mo- 
tion. Wood  y.  Freemofa  (/)»  and  Whiteiock  v.  Bqker  (^), 
were  relied  upon. 
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ArgwnmL 


Upon  the  affidavits  filed  on  both  sides,  and  the  affi- 
davit of  the  commissioner  and  clerk,  the 


Yiob-Chancellor  held,  that  he  could  not  infer  any- 
thing unfavourable  to  the  impartiality  of  the  commis- 
sioner, and  proceeded  as  follows: — 


JudgmeiU. 


If  I  am  to  order  the  re-examination,  it  will  be  mate- 
rial to  know  whether  the  present  depositions  are  as  they 
were  given  at  the  time  of  the  examination.  The  affida- 
vit of  the  commissioner  asserts  that  they  are,  and  the 
circumstances  which  he  states  are  confirmed  by  his  clerk, 
and  are  not  denied.  If  there  be  a  re-examination,  it 
may  be  right  to  consider  whether  the  Plaintiffs  are  not 
entitled  to  the  benefit  of  the  fact  (if  it  be  a  fact)  that 
both  of  the  witnesses  did  depose  what  the  depositions 
represent,  or  whether  the  Plaintiffs  are  not  entitled  to 


(a)  6  Beay.  136. 
(5)  6  Yes.  31. 
(c)  1  Bing.  145. 
{d)  19  Yes.  652. 


{e)  7  Bear.  196. 
(/)  4  Hare,  552. 
(S)  13  Yes.  511. 
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1840.        shew  that  the  witnesses  did  on  the  former  occasion  give 
different  evidence  from  what  they  now  give. 


If  the  parties  will  consent  that  these  affidavits  shall 
**^^"**'*^'  go  before  the  Master  as  evidence,  it  will  obviate  any  diffi- 
culty;  if  this  be  not  consented  to,  I  must  give  the  parties 
liberty  to  examine  and  cross-examine  vivd  voce  before 
the  Master  the  two  witnesses  upon  the  disputed  parts 
of  the  depositions.  I  do  not  think  I  can  avoid,  at  the 
same  time,  giving  the  Plaintiffs  leave  to  examine  the 
commissioner  and  his  clerk,  without  prejudice  to  the 
right  of  cross-examination. 


The  parties  did  not  consent  to  the  reception  of  the 
interrogatories  as  evidence,  and  the  order  was  made  for 
examination  and  cross-examination  of  the  witnesses  as 
above,  the  Plaintiffs  not  asking  for  leave  to  examine  the 
commissioner  or  clerk. 

Costs  reserved. 
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1849. 
GRIFFITH  V.  RICKETTa  it^'i^' 

&  22na  Nov. 
GRIFFITH  V.  LUNELL  4<A,  bth,  m, 

A  7th,  Bthy  9th, 

SUIT  by  the  devisee  of  the  heil^at-law  of  Edmund  loth,  nth,  A 

Oriffithy  claiming  the  equity  of  redemption  of  an  estate  ' 

mortgaged  by  Edmvmd  OriffUh  to  Ridiard  RidceUs,  in  the  equity  of 

the  year  1800.    The  Defendants  in  possession  insisted  naiMiate^to 

that  they  were  purchasers  without  notice  of  any  sub-  SlTS'duB 

sisting  mortgage,  and  they  resisted  the  alleged  title  of  benrftofthe 

creoitoiv  of  toe 

the  Plaintiff  to  redeem.  author  of  the 

deed,  and  upon 
trait,  if  there 

Several  questions  arose,  and  were  argued  in  the  cause.  ^^  '^•"^ 
The  decision  ultimately  turned  upon  the  effect  of  a  deed  ^  •«ne  to 

hinij  his  execU' 

of  1810,  whereby  Edmund  Oriffithy  the  mortgagor,  con-  ton,  adminiip 
veyed  and  assigned  his  real  and  personal  estate  to  trus-  i!!^!!;,  to  and 
tees,  upon  trust  for  sale,  for  the  payment  of  his  debts,  ^l^vJJJw^ 
and  in  case  there  should  be  any  surplus  of  the  trust  uie  and  benefit: 
monies,  to  pay  the  same  to  the  said  Edmund  Oriffithy  convenion  of 
his  executors,  administrators  and  assigns,  to  and  for  ^"J^jlj^^ 
his  and  their  own  absolute  use  and  benefit.    The  ques-  "between  the 

^  real  and  por- 

tion was,  whether  the  deed  of  1810  operated  as  a  sonalrepresen- 

conversion,  so  that,  upon  the  death  of  the  mortgagor  author.^ 

intestate,  his  personal  representative  became  entitled     lfdd,t}ao, 

'^  ^  thattheulti- 

mate  nirplufl  of 
the  piooeedi  of  the  real  estate  being  reserred  to  the  author  of  the  deed,  and  the  deed  not  being  ra- 
yoked,  and  no  attempt  having  been  made  to  revoke  it,  it  was  not  material  as  between  the  real  and 
personal  representatives  of  the  author,  whether  the  deed  was  or  was  not  revocable. 

That  the  question  whether  the  surplus  proceeds  of  the  trust  property  belonged  to  the  real  or  per- 
sonal representative,  was  not  affected  by  the  state, — ^whether  of  realty  or  personalty, — in  which 
sudi  surplus  was  finmd,  although  the  state  of  the  property  might  aifect  the  diaracter  in  which  such 
surplus  would  go  to  the  one  or  the  other  of  such  representatives. 

If  the  author  of  a  deed  impresses  upon  his  real  estate  the  character  of  personalty,  that,  as  be- 
tween his  real  and  personal  representatives,  makes  it  personal  and  not  real  estate,  from  ihe  deli- 
lively  of  the  deed,  and  is  equivalent  to  a  gift  of  the  expectancy  of  his  heiiHit-law  to  his  personal 
estate. 

The  principle  is  the  same  in  the  case  of  a  deed  as  in  the  case  of  a  will;  but  in  the  former  case 
the  conversion  takes  place  in  the  lifetime  of  the  party  making  it, — ^in  the  latter,  not  until  his  death, — 
and  the  rights  of  the  real  and  personal  representatives,  in  each  case,  are  governed  by  the  simple 
effect  of  the  instrument 

The  onus  of  proving  the  reconvenion  is  on  the  Plaintiff,  who  claims  under  the  heiMit-law  of  the 
author  of  the  deed. 
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to  the  property  comprised  in  the  mortgage,  to  the  ex- 
clusion of  his  heir-at-law. 


'^^  The  SoUdtor-Oenerai  and  Mr.  Pirie,  for  the  Plaintiff. 


Mr.  Bethell,  Mr.  Walker,  Mr.  Kenjfon  Parker,  Mr. 
Wood,  Mr.  Bacon,  Mr.  Piggott,  Mr.  Bird,  Mr.  Oibome, 
Mr.  Chapma/a,  and  Mr.  Sdwyn,  for  the  several  Defend- 
ants. 

The  deed  of  1800,  by  which  the  mortgage  was  orig- 
inally constituted,  was  not  admitted  by  the  Defendants. 
A  Mr.  Hinton,  who  had  been  the  solicitor  of  parties 
deriving  their  title  from  Ricketts  the  mortgagee,  but  was 
notthe  solicitor  of  anyone  of  the  Defendants  in  the  cause, 
was  served  with  the  subpoena  duces  tecum,  in  the  form 
prescribed  by  the  Creneral  Orders  of  December,  1833, 
and  XXIV  of  the  8th  of  May,  1846  (a),  to  produce  the 
mortgage  deed  of  1800. 

At  the  hearing,  the  counsel  for  the  Plaintiff,  in  ten- 
dering his  evidence,  requested  that  Mr.  Hinton  might 
be  called  upon  his  subpoena. 

The  proposed  course  was  objected  to  by  the  counsel 
for  the  several  Defendants  as  novel,  and  contrary  to 
the  practice  of  the  Court. 

On  behalf  of  the  Plaintiff  the  cases  of  Dairis  v.  DcieQi), 
and  Summers  v.  Mosdey  (c),  were  cited,  as  shewing  that 
a  party  served  with  a  subpcvna  duces  tecum  might  be 


(a)  See  Beav.  Ord.  Oan.,  pp. 
62,  293,  339. 


{h)  4  G.  &  P.  335. 
(c)  2  Cr.  &  Mee.  477. 
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called  to  produce  the  document  without  being  sworn, 
and  made  a  witness  for  the  party  calling  him;  that  the 
claim  of  lien  bj  the  solicitor  or  party  in  possession  of 
the  document,  was  not  an  objection  to  its  production: 
Thompson  v.  Mosdey  (a);  or  if  it  were  iuch  an  objec- 
tion, it  enabled  the  Plaintiff  to  give  secondaiy  evidence 
of  the  deed:  Doe  d.  OUbert  v.  Robs  (5);  and  if  such 
secondary  evidence  could  not  be  otherwise  given,  the 
Court  would  in  such  a  case  give  the  Plaintiff  an  oppor- 
tunity of  exhibiting  interrogatories  before  the  examiner : 
Maber  v.  Hobbs  (c). 


1849. 


n9^pWM0flv* 


Vicb-Chanobllob  : — 

The  Plaintiff  in  this  case  claims  to  be  mortgagor 
of  lands,  which  are  in  the  possession  of  the  principal 
Defendant  in  the  cause;  which  lands  he  seeks  by  his 
bill  to  redeOTH. 

From  the  nature  of  the  defence  made  by  the  Defend- 
ants, it  has  been  deemed  necessary  by  the  Plaintiff  to 
prove  the  original  mortgage  deed,  dated  some  time  in 
the  year  1800.  And  in  order  to  do  this,  he  has  served 
a  gentleman  named  Himton  with  a  subpoena  duces 
iecwrn^  to  produce  at  the  hearing  of  the  cause  a  deed 
described  in  the  subpcena.  Of  Mr.  Hinton  the  Court 
knows  nothing.  He  has  not  been  examined  upon  in- 
terrogatories before  the  examiner,  to  prove  that  he  has 
in  his  possession  the  deed  described  in  the  subpoena ; 
nor  (if  the  deed  be  in  his  possession)  to  prove  bom 
whoih  he  got  it,  nor  in  what  character,  nor  anything 
eke  relating  to  himself  or  the  deed.    Of  the  deed  itself 


4ihDec. 

Judgment, 

Apenon  serv- 
ed with  B9ub- 
ptmaduces 
tecum,  under 
the  General 
Older  XXIV, 
of  May,  1846, 
to  produce  a 
document  at  the 
hearing  of  the 
came,  nia^,  at 
■uch  hearing,  be 
called  upon  hia 
inbpoena,  and 
aaked  whether 
he  prodnoea  the 
document,  and 
if  he  dedinea  to 
produce  it,  why- 
he  so  dedinea, 
or  other  like 
queationa  con- 
fined to  the 
mere  purpoae  of 
production. 


(a)  6  C.  A  P.  501.        (5)  7  M.  A  W.  102.       (c)  1  Y.  ifc  C.  586. 


302 


1849. 


0A8ES  IN  OHANCERT. 

I  know  nothing,  except  by  the  description  of  it  in  the 
subpoena. 

At  the  hearing  of  the  cause  on  a  former  day,  the 
counsel  for  the  Plaintiff  called  Mr.  Hinton  upon  the 
subpoena,  and  was  proceeding  to  ask  him  questions  (I 
do  not  say  to  examine  him  as  a  witness)  touching  the 
deed.  This  was  objected  to  on  the  part  of  the  Defend- 
ants, as  being  a  course  unknown  in  the  practice  of  this 
Court  And  as  I  had  not  myself,  and  also  ascertained 
that  the  Registrar  then  present  had  not,  any  recollec- 
tion of  a  like  question  having  arisen,  and  as  the  result 
of  the  cause  might  mainly  be  affected  by  my  decision, 
I  desired  the  cause  to  stand  over  to  give  me  an  oppor- 
tunity of  making  an  inquiry. 

I  will  now  state  the  conclusion  to  which  I  have  come, 
as  to  the  course  to  be  pursued, — a  conclusion  which 
the  parties  may  correct  by  appeal,  if  it  be  erroneoua 

I  have  not  been  able  to  find  any  one  who  recollects 
the  point  having  arisen  before.  Two  propositions  may, 
however,  I  think,  be  safely  stated — one  is,  that  the 
subpoena  lie&  The  form  of  it  is  given  at  the  end  of  the 
Orders  of  May,  1845.  The  second  proposition  is,  that 
the  Plaintiff  cannot,  by  means  of  the  subpoena^  obtain 
more  than  the  mere  production  of  some  paper  or  parch- 
ment by  the  witness.  The  witness  has  not  been  sworn, 
and  cannot,  according  to  the  practice  of  the  Courts  be 
sworn  or  examined  as  a  witness,  at  the  hearing  of  the 
cause ;  and  the  production  of  the  paper  or  parchment  by 
the  witness,  will  put  the  Plaintiff  in  no  other  position 
than  he  would  have  been  in  if  he  had  obtained  the  pos- 
session of  the  instrument  out  of  Court,  and  produced 
it  at  the  hearing,  except  that  it  comes  out  of  the  pos- 
session of  a  Mr.  Hinton,  of  whom  the  Court  knows 
nothing. 


CASBS  IK  GHANOBRY. 


303 


The  question,  then,  is  reduced  to  this :  whether  the 
Plaintiff,  for  the  mere  purpose  of  obtaining  the  pro- 
duction of  the  instrument,  has  not  a  right  to  ask  the 
witness  in  this  Court  the  same  questions  as  he  might 
have  asked  an  unsworn  witness  in  a  Court  of  law,  in 
precisely  the  same  circumstances. 

My  opinion  is,  that  the  Plaintiff's  counsel  has  a  right, 
first,  to  call  the  witness  upon  his  subpoena ;  secondly,  to 
ask  him  whether  he  produces  the  deed  described  in  the 
subpcena;  and  thirdly,  if  he  do  not  produce  it,  to  ask 
him  why  he  does  not  produce  it;  or  other  like  questions 
confined  to  the  mere  purpose  of  production.  Beyond 
this  I  am  not  called  upon  to  express  any  opinion  at  the 
present  moment 

K  the  witness,  admitting  the  possession  of  the  docu- 
ment, shall  refuse  to  produce  it,  the  Plaintiff's  counsel 
must  determine  whether  he  will  try  to  enforce  the 
production,  or  tender  secondary  evidence  of  the  deed, 
which,  according  to  a  late  case,  he  may  possibly  have  a 
right  to  do.  But  upon  this  point  I  at  present  give  no 
opinion. 


1849. 


Mr.  Hintont  appearing  in  obedience  to  the  subpoena, 
was  then  asked  by  the  Plaintiff's  counsel  whether  the 
deed  of  1800,  mentioned  in  the  subpoena,  was  in  his 
possession.  Mr.  Hinton  said  it  wa&  He  was  then  asked 
to  produce  it,  and  declined  to  do  so,  alleging  that  he 
had  a  lien  upon  the  deed,  as  against  the  estate  oiOaro- 
line  Hasina  Frost,  deceased. 


JudgmmU, 


The  Yice-Chancbllob  refused  to  make  an  order  that 
Mr.  Hinton  should  produce  the  deed,  observing,  that 

VOL.  VIL  X  H.  W. 
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such  an  order  would  not  be  made  as  against  a  mort- 
gagee>  and  the  case  of  a  lien  was  in  substance  the  same. 


Secondary  evidence  of  the  deed  of  1800  was  then 
tendered,  the  Court  reserving  the  question  of  its  admis- 
sibility, and  also  the  question  whether,  if  such  second- 
ary evidence  should  be  inadmissible,  the  Plaintiff  was 
entitled,  in  the  circumstances  of  the  case,  to  any  further 
opportunity  of  proving  the  deed.  These  questions  it  be- 
came unnecessary  to  determine,  the  Court  holding  that 
the  title  of  the  Plaintiff  was  displaced  by  the  subsequent 
deed  of  1810.  The  arguments  on  the  latter  point,  to- 
gether with  such  of  the  other  facts  as  were  adverted  to 
on  that  part  of  the  case,  appear  in  the  judgment 


Vice-Chancbllor  : — 

JudffmMi.  The  Plaintiff  in  this  case  claims  under  the  will  of 
Edmund  OriffUh  the  younger,  who  was  the  heir-at-law 
of  Edmund  OriffUh,  to  be  entitled  to  the  equity  of  re- 
demption of  freehold  lands  of  inheritance  comprised  in 
a  mortgage  alleged  to  have  been  made  of  the  same  lands 
by  Edmund  OriffUh  to  Richard  RickeUSy  in  the  month 
of  December,  1800.  The  Defendants  in  the  cause,  be- 
tween whom  and  the  Plaintiff  the  contest  in  the  cause 
has  arisen,  claim  under RickettSy  the  mortgagee;  amongst 
other  defences  they  have  insisted,  that  the  Plaintiff 
is  not  entitled  to  the  equity  of  redemption  of  the 
mortgage  in  question.  They  insist  that  the  equity  of 
redemption  was  so  dealt  with  by  Edmund  OriffUh^  that 
at  his  death  his  personal  representative,  and  not  his 
heir-at-law,  was  the  party  entitled  to  the  equity  of  re- 
demption. The  personal  representative  of  Edmund 
OriffUh  is  not  a  party  in  the  cause;  and  it  was  admitted 
by  the  Plaintiff's  counsel,  at  the  hearing  of  the  cause. 
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tiiat,  if  I  should  be  of  opinion  that  the  defence  above-  i849. 
mentioned  was  well  founded,  the  defect  in  the  constitu- 
tion of  the  suit  could  not  be  remedied  by  amending  the 
bill,  and  making  the  personal  representative  o{  Edmund 
OriffUh  a  co-plaintiff  in  the  cause.  But  it  was  suggested, 
that,  if  the  personal  representative  were  made  a  defen- 
dant, and  disclaimed,  that  would  enable  the  Court  to  •^**^ 
make  a  decree  in  the  Plaintiff's  favour,  whatever  the  ^l"!Sf^* 

'  of  the  bill,  by 

original  rights  might  have  been.  To  that  argument  I  adding  the  per- 
cannot  accede.  The  question  is,  whether  the  Plaintiff,  atiTeasaportx, 
at  the  time  of  filing  the  bill,  was  entitled  to  or  inter-  SJ^m  t£*^ 
ested  in  the  equity  of  redemption  which  he  claims;  if  ^^^■™^"f^?^ 
that  question  be  answered  in  the  negative,  the  disclaimer  tentatiTe  upon 
of  the  party  entitled  to  it  will  not  enable  the  plaintiff  notioitamthe 
to  sustain  his  suit  I  had  occasion  to  consider  this  JUJ^^*^^>«"^ 
point  very  early  in  my  judicial  life,  and  I  found  the 
authorities  very  clear  upon  it  (a). 

An  objection  fur  want  of  parties  was  founded  upon 
the  same  theory  as  to  the  state  of  the  property  at  the 
death  oiEdmwnd  Oriffith;  it  was  said,  that  at  all  events 
the  case  was  not  so  clear  that  I  could  properly  decide  it 
against  the  personal  representative  of  Edmwnd  OrijffUh, 
in  his  absence  from  the  record;  and  a  like  objection  for 
want  of  parties  was  said  to  arise  in  respect  of  the  trustees 
and  creditors  of  Edmund  OriffUhy  interested  under  a 
deed  of  trust,  upon  the  construction  and  effect  of  which 
the  defence  above  mentioned  depends. 

I  proceed,  in  the  first  instance,  to  consider  this  ground 
of  defence. 

The  mortgage,  as  already  observed,  was  made  in  the 
month  of  December,  1800.    In  1805  or  1810,  (but  I 

(a)  See  Mounmy  y.  ^KmAam,      the  Lord  Chanodlor  in  Heatk  y. 
1  Hare,  15,  and  Major  y.  Aub-      Chadioieky  2  Ph.  662. 
Icmdy  3  Hare,  77,  approved  by 
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think  I  must  say  in  1805,)  the  mortgagee  entered  into 
possession,  and  the  possession  has  eyer  since  been  and 
now  is  in  the  mortgagee  or  persons  claiming  under  him. 
The  mortgagor  has  been  out  of  possession  ever  since 
possession  was  taken  by  the  mortgagee. 

In  1810  Edmund  Griffith  executed  a  deed,  by  which 
the  equity  of  redemption,  and  other  property  real  and 
personal,  was  transferred  to  trustees,  upon  trust  to  pay 
the  debts  of  Edmund  Oriffitk  This  deed  was  of  two 
parts,  and  made  between  Edmwid  Oriffiith  of  the  first 
part,  and  the  trustees  Harford  and  Winpewny  of  the  se- 
cond part.  The  deed  recited,  that  a  sum  of  668^  had  been 
advanced  by  Isaac  Cooke  to  Edmu/nd  Oriffithy  and  that 
Edmund  Oriffith  was  indebted  to  several  other  persons, 
and  that  he  had  agreed  to  convey  and  assign  all  his  real 
and  personal  estate  unto  and  to  the  use  o{  Harford  and 
Winpenny,  their  heirs,  executors,  administrators,  and  as^ 
signs,  (subject,  nevertheless,  to  such  mortgages  or  other 
charges  and  incumbrances  as  afiected  the  same,)  in  trust 
for  the  benefit  of  all  his  creditors;  and  it  was  witnessed, 
that,  in  pursuance  and  part  performance  of  such  agree- 
ment, and  in  order  to  raise  a  fund  for  the  payment  of 
his  debts,  the  said  Edmwnd  Oriffith  released  and  con- 
firmed all  his  real  estates,  with  the  appurtenances,  (sub- 
ject as  aforesaid,)  unto  and  to  the  use  of  Harford  and 
Winpenny,  their  heirs  and  assigns,  in  trust  nevertheless, 
with  all  convenient  speed  to  sell  and  dispose  of  the 
same,  either  by  public  auction  or  private  contract,  with 
power  to  give  receipts  for  the  purchase-money,  and  to 
stand  possessed  of,  and  interested  in,  the  monies  which 
should  arise  from  such  sale  or  sales,  and  also  of  the 
rents,  issues,  profits,  produce,  and  proceeds  thereof;  in 
the  meantime,  in  trust,  in  the  first  place,  to  pay  the 
said  sum  of  5632.  to  Isaac  Cooke,  and  then  to  retain 
and  reimburse  themselves  their  costs  and  expenses  in 
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the  execution  of  the  said  trasts.  And  upon  further 
trusty  by  and  out  of  the  trust  monies  to  pay  and  dis- 
charge all  other  the  debts  due  from  Ed/mwnd  OriffUh 
to  any  other  persons,  so  far  as  the  trust  monies  would 
extend ;  and,  in  case  there  should  be  any  surplus  of  the 
trust  monies,  in  trust  to  pay  the  same  unto  Edmtmd 
OriffUh,  his  executors,  administrators,  and  assigns,  to 
and  for  his  and  their  own  absolute  use  and  benefit 
EdnMvnd  OriffUh  thereby  covenanted  not  to  revoke 
the  powers  given  to  the  trustees,  nor  interfere  in  any 
way  to  prevent  the  trusts  from  being  carried  into  effect, 
— ^that  he  would  aid  in  the  execution  of  the  trusts,  and,  if 
necessary,  join  and  concur  in  the  sales  of  the  estate  and 
property;  and  the  deed  contained  a  covenant  for  fur- 
ther assurance.  Upon  the  effect  to  be  given  to  this 
deed,  and  certain  acts  of  the  parties,  the  validity  of  the 
defence  I  am  now  considering  dependa 


307 


1849. 


JudgmmU, 


One  question  much  argued  at  the  bar  was,  whether 
the  deed  was  revocable  by  the  mere  act  of  Edmumd  Orif- 
JUL  That  it  was  not  absolutely  revocable  by  the  mere 
act  of  Edmwnd  OriffUk  is  too  clear  for  argument 
Clearly  it  was  not  revocable  as  against  Cooke,  nor  against 
Harford,  if  it  be  true,  as  the  evidence  states,  that  he 
was  a  creditor  of  Edmund  OriffUh  for  13002.;  nor 
could  the  deed  be  revocable  against  the  creditors  of  Edr 
mtmd  OriffUh,  if  any,  between  whom  and  the  trustees 
such  communications  had  taken  place  as  would  give 
them  an  interest  under  the  deed  (a).  The  question  of  re* 
vocation  must  at  least  be  confined  to  the  surplus  pro- 
ceeds of  the  estate  comprised  in  the  deeds,. which  would 
remain  after  satisfying  the  claims  of  Gooke,  Harford,  and 
such  other  creditors,  if  any,  as  had  acquired  an  interest 
under  the  deed.     If  it  were  necessary,  as  I  think  it  is 


A  CODJtJBSiCld 

for  the  benefit 
of  crediton  held 
not  to  be  rero- 
cable  by  the  «a- 
thor,  as  apinit 
any  ciediton 
with  whom  tach 
oomnniniGationa 
had  taken  place, 
as  would  gire 
them  an  intereat 
under  the  deed, 
but,  at  the  ut- 
moat,  tobera- 
Tocable  only  aa 
to  the  surplua 
prooeeda  of  the 
estate,  after  ■»• 
tisfyinganch 
creditors;  and, 
whether  the 
deed  was  leTO- 
cable  at  the  op- 
tion of  the  au- 
thor, aa  to  such 
surplus, — 


(a)  See  Aeton  y.  Woodgate,  2  My.  h  K.  452. 
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not,  to  decide  whether  the  deed  was  revocable  at  the 
mere  option  of  Edmtmd  Oriffith  as  to  the  surplus  pro- 
ceeds just  mentioned,  I  am  not,  as  at  present  advised, 
prepared  to  decide  in  the  affirmative.  A  voluntary  con- 
veyance of  property  upon  trust  to  pay  creditors  not  par- 
ties to  the  transaction  has  been  very  reasonably  held  to 
create  a  trust  for  the  author  of  the  deed,  and  not  for  his 
creditors.  The  transaction  is  assimilated  to  the  case  of 
a  debtor  putting  money  into  the  hands  of  his  own  agent 
to  pay  his  debts,  in  which  simple  case  it  is  clear  that 
the  debtor  may  countermand  the  authority,  unless  the 
agent  has  acted  upon  it,  so  as  to  give  the  creditors  an 
interest  in  the  money  in  his  hands:  BiU  v.  Curetcn  (a), 
Wilding  v.  Richards  (6).  On  the  other  hand,  it  is  equally 
clear  that  a  voluntary  conveyance  of  property  to  trus- 
tees upon  trust  for  a  third  party,  may  create  an  indefea- 
sible trust  in  favour  of  that  party:  EUiaan  v.  Ellison  (c). 
Ex  parte  Pye  and  Ex  parte  Dubost(d)f  Puhertoji  v.  Pnl- 
vertoft  (e).  The  difference  in  principle  between  the  two 
classes  of  cases  is  marked  and  obvious;  but  to  decide 
to  which  of  the  two  classes  a  given  trust  deed  be- 
longs is  often  a  task  of  difficulty;  it  depends  upon  the 
intention  of  the  author  of  the  deed,  to  be  collected  from 
the  deed  itself,  and  such  surrounding  circumstances  as 
may  be  admissible  in  aid  of  the  interpretation  of  the 
deed.  The  present  case  is  not  one  of  simple  conveyance 
to  trustees  upon  trust  to  pay  the  debts  of  Edmund 
Gfriffiih,  The  deed  contains  a  covenant  on  the  part  of 
Edmumd  Orijfith  not  to  revoke  the  deed,  and  also  a  cove- 
nant on  his  part  to  do  all  acts  necessary  on  his  part  to 
effectuate  the  purposes  for  which  the  deed  was  made. 


It  was  said,  in  argument  for  the  Plaintiff,  that  as  the 


(a)  2  My.  <b  K.  503. 

(b)  1  CoU.  666- 
(e)  6Ve8.666. 


(d)  18  Yes.  140. 

(e)  18  Yea.  84. 


OASES  IN  CHANCERY. 


309 


deed  without  the  covenants  by  Edmimd  Oriffiih  would 
make  the  trustees,  trustees  or  agents  torEdmu/nd  Qrif- 
fiSky  the  coTenants  in  question  were  in  substance  cove- 
nants by  Ildmimd  OriffUh  with  himself,  and,  therefore, 
binding  upon  himself  only  so  far  as  he  might  think  fit 
It  cannot,  I  think,  have  been  expected  by  the  counsel, 
who  urged  this  argument,  that  it  would  prevail  with  me. 
The  covenants  in  question  are  part  of  the  deed,  and 
the  character  of  the  deed  must  be  determined  from  a 
view  of  all  its  provisions,  including  those  covenants, 
whereas  the  argument  fixes  the  character  of  the  deed 
without  reference  to  the  covenants,  which  are  as  im- 
portant as  any  other  parts  of  the  deed  in  fixing  its 
character.  To  show  this,  it  is  only  necessary  to  put  hy- 
pothetically  the  case  which  actually  existed.  Edmimd 
OriffUh  was  in  prison  for  debt;  and  in  order  to  release 
him,  it  was  necessary  to  raise  money.  Money  was  ac- 
cordingly raised  for  the  purpose;  and  it  was  to  provide 
for  the  repayment  of  the  money  so  raised,  as  well  as  to 
pay  the  other  debts  of  Edmund  OrijffUh,  that  the  deed 
of  1810  was  made.  It  is  not  too  much  to  assume  in 
such  a  case,  that  Cooke  and  the  trustees  should  require 
a  deed  irrevocable  by  Edmund  Orffidthy  for  the  purpose 
of  securing  the  payment  of  Edmu/nd  OriffUh' s  debts; 
but,  as  I  have  already  observed,  I  think  it  immaterial 
for  the  purposes  of  this  suit,  whether  the  deed  was  re- 
vocable by  Edmund  OrijffUh  or  not.  It  appears  to  me 
sufficient,  for  the  purposes  of  the  Plaintiff  in  this  suit, 
that  the  ultimate  surplus  of  the  property  comprised  in 
the  deed  was  reserved  to  Edmund  OriffUh.  The  value 
of  this  ultimate  surplus  might  be  materially  affected  by 
the  revocable  or  irrevocable  character  of  the  deed;  but 
the  only  question  with  which  the  Plaintiff  in  this  cause 
has  to  do  is  not  the  value  of  the  equity  of  redemption 
which  he  claims,  but  who  are  the  persons  entitled  to 
that  equity  of  redemption.    If  Edmund  Oriffiih  did 
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nothing  to  revoke  the  deed,  the  cfise  will  be  the  sam^ 
whether  it  was  revocable  or  not  If  he  attempted  to 
revoke  the  deed,  the  same  being  irrevocable,  I  should 
apply  that  attempt  to  the  ultimate  surplus,  after  paying 
all  his  debts,  precisely  in  the  same  manner  as  I  should 
apply  it  to  the  surplus  remaining  after  paying  Cwjlce's 
debts  and  any  other  debts  whidi  the  trustees  had  be- 
come bound  to  pay.  In  other  words,  for  the  mere  pur- 
pose of  determining  the  questions  of  conversion  and  re- 
conversion, the  same  reasoning  wiU  apply  to  so  much 
of  the  property  comprised  in  the  deed,  whether  that 
were  the  ultimate  surplus  after  paying  all  his  debts, 
or  any  larger  part  of  the  property. 


Two  questions  then  present  themselves  for  considera- 
tion :  first,  what  is  the  effect  of  the  deed  as  between  the 
real  and  personal,  representatives  of  Edmund  QriffiHil 
and,  secondly,  is  the  effect  of  the  deed  altered  by  any 
thing  which  has  since  taken  place? 

In  considering  the  former  of  these  questions,  I  shall 
assume  that  the  latter  is  to  be  answered  in  the  negative, 
and  shall  also  suppose  Edmwnd  Oriffith  to  have  died 
not  later  than  the  year  1820,  that  being  (as  I  under- 
stand) a  period  down  to  which  the  trustees  under  the 
deed  of  1810  certainly  continued  to  act  in  execution  of 
the  trusts. 

The  question  to  be  answered,  it  must  always  be  re- 
membered, is  not,  whether  the  surplus  proceeds  of  the 
trust  estates  are  real  or  personal  estate,  but  to  which  of 
the  testator's  representatives  those  proceeds,  whether 
real  or  personal  estate,  belong. 


If  the  question  arose  under  the  will  of  Edmtmd  Orif- 
fith^ and  not  under  his  deed,  I  should  perhaps  have  little 
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difficulty  in  answering  the  question;  I  should  follow  my 
own  decision  in  Fiich  v.  Weber  (a),  which  was  founded 
upon  the  authority  of  a  case  before  Lord  ThurlowQi). 
The  will  speaks  from  the  death  of  the  testator^  and 
whatever  is  deemed  real  estate  at  the  time  of  his  death 
primd  facie  belongs  to  his  heir.  A  contemporaneous 
declaration  that  his  real  estate  shall  be  turned  into  per- 
sonalty may  alter  the  character  of  the  property  which 
the  heir-at-law  takes,  but  unless  it  be  given  away  from 
the  heir^  there  is  no  reason  why  he  should  not  take  it^ 
although  the  trusts  of  the  will  may  oblige  him  to  take  it 
as  personal  estate  and  not  as  real  estate. 
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If  the  question  in  this  cause  had  arisen  under  the  will 
of  Edmund  OriffUh  the  question  would  be»  whether  the 
limitation  of  the  surplus  to  the  executors  of  Edmund 
OriffUh  (who  could  not  take  beneficially)  was  a  gift  of 
the  surplus  to  the  next  of  kin,  and  the  decision  between 
the  two  classes  of  representatives  would  be  governed  by 
the  answer  to  that  question. 

But  a  deed  differs  from  a  will  in  this  material  respect 
The  will  speaks  from  the  death,  the  deed  from  delivery. 
If,  then,  the  author  of  the  deed  impresses  upon  his  real 
estate  the  character  of  personalty,  that,  as  between  his 
real  and  personal  representatives,  makes  it  personal  and 
not  real  estate  from  the  delivery  of  the  deed,  and  conse- 
quently at  the  time  of  his  death.  The  deed  thus  alter- 
ing the  actual  character  of  the  property,  is,  so  to  speak, 
equivalent  to  a  gift  of  the  expectancy  of  the  heir-at-law 
to  the  personal  estate  of  the  author  of  the  deed.  The 
principle  is  the  same  in  the  case  of  a  deed  as  in  the 
case  of  a  will;  but  the  application  is  different,  by  reason 
that  the  deed  converts  the  property  in  the  lifetime  of 


(a)  e  Hare,  145.        (b)  Bolnnsanr,  Ta^,  2  Bro.  0.  G.  589. 
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the  author  of  the  deed,  whereas,  in  the  case  of  a  will 
the  conversion  does  not  take  place  until  the  death  of 
the  testator,  and  there  is  no  principle  on  which  the  Court, 
as  between  the  real  and  personal  representatives,  (be- 
tween whom  there  is  confessedly  no  equity,)  should  not 
be  governed  by  the  simple  effect  of  the  deed  in  deciding 
to  which  of  the  two  claimants  the  surplus  belonga  It 
was  in  this  view  of  the  case  that  I  observed  during  the 
argument,  that  the  status  in  which  the  property  was 
found  could  not,  as  it  appeared  to  me,  affect  the  ques- 
tion to  whom  it  belongs.  In  this  view  of  the  question 
I  find  myself  confirmed  by  the  language  of  Sir  W.  Oranty 
in  Thornton  v.  Hawley  (a).  In  that  case  the  question 
was,  whether  money,  the  subject  of  a  marriage  settle- 
ment, was  absolutely  required  to  be  laid  out  in  land,  or 
conditionally  only.  Sir  W,  Grant  decided,  that  the  re- 
quisition was  absolute,  and  said,  "There  is  no  weight 
in  the  circumstance  that  the  property  is  found  in  the 
shape  of  money  or  land,  for  the  character  is  to  be  found 
in  the  deed ;  and  in  Whddale  v.  Partridge  the  Lord 
Chancellor  lays  down,  in  which  I  perfectly  concur,  that 
it  is  a  circumstance  that  goes  no  way,  except  when  the 
fund  gets  into  the  possession  of  a  party  who  would  have 
it  in  either  way  "(6).  Then,  after  observing  that  the 
money  in  that  case  never  came  into  the  hands  of  anj 
one  who  could  determine  whether  it  should  be  money  or 
land,  he  adds,  "We  must  go  back  to  the  deed,  upon 
which  the  true  construction  is,  that  it  must  be  consider- 
ed land  "(c). 


There  can  be  no  doubt  as  to  the  mere  construction 
of  the  deed  in  the  present  case;  the  deed  gives  the  sur- 
plus to  Ildmtmd  Oriffith,  his  executors,  administrators, 
and  assigns.    I  need  not  inquire  how  the  case  would 


(a)  10  Yes.  129. 


(b)  Id.  138. 


(e)  Id.  139. 
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be  if  Edrntrnd  Griffith  had  received  the  money,  and 
dealt  with  it  as  his  own  estate.  The  first  question  is, 
how  the  case  would  be  if  the  trustees  had  sold  the  land  in 
the  lifetime  of  Edmimd  OriffUh,  and  had  the  money  in 
their  handa  In  that  case  it  would,  I  apprehend,  clearly 
belong  to  the  personal  representative  of  Edmund  Orif- 
fik.  The  words  of  the  deed  require  this,  and  the  case 
of  Van  V.  Barnett  (a),  as  explained  by  the  Plaintiff's 
counsel (&),  supports  the  conclusion;  some  of  the  obser- 
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(a)  19  Ves.  102. 

{h)  Theargumentof  thePlam- 
tiff's  ooussel  in  the  principal 
case,  was  to  shew  that  the  bill 
of  Van  was  filed,  not  to  revoke 
the  deed  of  trust,  but  in  fact  to 
have  the  trust  for  sale  carried 
out  under  the  direction  of  the 
Court.  It  appeared  from  the 
statements  of  the  bill,  that  the 
Defendant  BameU  had  sold  con- 
siderable portions  of  the  estate, 
and  received  the  purchase- 
monies,  and  had  in  1785  con- 
tracted with  Brown  for  the  sale 
of  the  whole  of  the  residue. 
The  reporter  has  been  favoured 
by  Mr.  Pirie  with  the  following 
note  of  the  substance  of  the 
prayer  in  Vanr,  Barnett,  extract- 
ed from  B.  Lib.  1787,  fo.  713  :— 

''  That  the  Defendant  BameU 
may  be  decreed  to  pay  to  the 
Plaintiff  what  is  due  to  him  on 
account  of  the  annuity  of  300^., 
reserved  by  deed  of  trust  for 
the  Plaintiff's  support,  and  may 
account  with  the  Plaintiff  for 
all  sums  of  money  received  by 
him  for  the  Plaintiff^s  use  since 
1781,  and  deliver  accounts  kc. 
And  that  the  annuity  of  300^., 
granted  to  Barnett,  may  be  held 


to  have  ceased  from  the  time 
Defendant  received  enough  to 
redeem  the  same ;  and  that  the 
stated  account  of  1784  may  be 
again  entered  into ;  and  that  it 
may  be  referred  to  the  Master 
to  see  whether  anything,  and 
whaty  is  due  to  the  Defendant 
Barnett  on  the  balance  of  such 
account.  And  that  the  Defend- 
ant, on  payment  thereof,  may 
reconvey  the  Plaintiff's  estate 
as  the  Plaintiff  shall  direct ;  and 
that  the  Defendant  Barnett  may 
be  enjoined  from  proceeding 
with  a  sale  of  the  estates,  or 
management  thereof,  or  in  any- 
thing anywise  relating  thereto, 
or  to  the  said  trust.  And  that 
a  receiver  may  be  appointed, 
and  the  rents  and  profits  applied 
according  to  the  true  intent  and 
meaning  of  the  said  deed  of 
trust ;  and  that  the  agreement 
of  the  10th  March,  1785,  be- 
tween Barnett  and  Brown,  for 
the  sale  of  the  Plaintiff's  estates, 
may  be  no  longer  binding  on  the 
Plaintiff;  and  that  the  Plaintiff 
may  be  at  liberty  to  re-sell  the 
said  estates,  freed  from  the  con- 
tract with  Brown,^^ 
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vations  of  Lord  Thmlaw,  in  the  case  of  Robinson  v.  Tatf- 
lor  (a),  above  referred  to,  throw  light  upon  thia  subject 

The  question,  however,  remains  as  to  the  surplus  pro- 
perty sold  after  the  death  of  Edmwnd  Oriffith,  or  not 
required  to  be  sold  to  pay  his  debts;  the  answer  to  this 
question  must  be  found  in  the  deed.  I  can  understand 
the  argument  which  alters  the  nature  of  the  property, 
according  as  it  is  actually  sold  or  not  sold;  but  I  cannot 
understand  the  reasoning  which,  in  the  case  of  a  deed, 
would  give  the  surplus  to  a  different  person,  according 
only  to  the  time  when  the  trustees  may  happen  to  ex- 
ecute the  trust  for  sale.  In  the  absence  of  authority, 
therefore,  I  should  conclude  that  the  personal  repre- 
sentative of  Edmwnd  Griffith,  and  not  his  heir,  is  the 
party  entitled  to  the  surplus  of  the  property  comprised 
in  the  deed  of  1810. 


With  respect  to  authority,  the  late  case  of  Biggs  v. 
Andrews  (b)  is  a  direct  authority  in  point  It  is  true, 
indeed,  that  the  language  of  the  deed  in  that  case  does 
in  a  popular  sense  express  more  clearly  than  the  lan- 
guage in  the  present  case,  the  intention  of  the  author 
of  the  deed,  that  the  surplus  property  should  become 
personal  estate;  but  the  limitation  of  the  surplus  to 
Edmimd  Oriffith,  his  executors,  administrators,  and  as- 
signs, expresses  in  technical  language  all  that  is  ex- 
pressed in  popular  language  in  the  case  of  Biggs  v. 
Andrews;  and  I  am  not  at  liberty  to  suppose  that  Ed- 
mwnd OriffUhy  using  technical  language,  did  not  under- 
stand its  effect 

The  case  of  Van  v.  Bamett  appears  to  me  to  be  an 
authority  in  support  of  the  same  proposition.    In  that 


(a)  2  Bro.  C.  C.  689. 


(b)  6  Sim.  424. 
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oasCy  Van  conveyed  his  property  to  trustees,  upon  trust 
to  sell,  and  pay  his  debts,  and  to  pay  the  ultimate  sur- 
plus to  Van,  his  executors,  administrators,  and  assigns 
It  appears,  by  searching  the  R^istrar's  book,  that  Van 
filed  his  bill,  complaining  of  the  conduct  of  his  trustees. 
He  did  not,  however,  seek  to  revoke  the  deed,  but 
prayed,  in  effect,  that  the  trusts  of  it  might  be  executed 
by  the  Court  In  the  suit,  as  I  understand  it,  real  es- 
tate was  sold  in  the  lifetime  of  Van,  and  the  proceeds 
came  to  be  administered  by  the  Court  according  to  the 
trusts  of  the  deed.  'Van  died,  and  the  question  arose 
between  his  real  and  personal  representative,  as  to  the 
surplus  proceeds  not  required  to  pay  Van's  debts.  Lord 
Eldon  decided  in  favour  of  the  personal  representative, 
but  gave  no  opinion  as  to  the  real  property,  if  any,  re- 
maining unsold.  Whether  there  were  any  such,  does 
not,  I  think,  appear.  That  case  decides,  that  the  trusts 
of  the  deed  deprived  the  heir-at-law  of  his  expectaucy, 
so  far,  at  least,  as  related  to  real  estate  converted  before 
the  death  of  Van.  But  if  it  be  once  admitted  that  that 
is  the  effect  of  the  deed  as  to  part  of  the  property,  I  can- 
not follow  the  reasoning  which  would  ascribe  any  other 
effect  to  the  deed  in  its  application  to  other  parts  of  the 
property.  The  sale  or  non-sale  of  the  trust  property 
may  affect  the  character  in  which  any  surplus  may  go 
to  the  party  to  whom  the  deed  gives  it,  but  cannot  de- 
termine, or  assist  in  determining,  the  person  to  whom 
it  is  given.  Such  an  intention  cannot  be  ascribed  to 
Edmwnd  OriffUh  without  express  words,  or  the  clearest 
implication,  of  which  I  find  none  in  the  present  case. 
I  think,  therefore,  both  upon  principle  and  authority, 
the  personal  representative  of  Edmund  Griffith,  and  not 
his  heir-at-law,  is  the  party  entitled  to  the  surplus  of 
the  property  comprised  in  the  deed  of  1810. 


1849. 


Many  dicta  may  be  found  in  apparent  conflict  with 
what  I  have  decided;  but  the  dicta  will,  I  believe,  be 
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reconciled  with  the  present  decision,  by  adverting  ta 
this — ^that  those  dicta  are  applied  to  wills,  and  not  to 
deeds,  or  to  deeds  in  which  there  has  been  no  dispon- 
tion  of  the  ultimate  surplus,  or  none  inconsistent  with 
the  claim  of  the  heir. 


Jitdffmau.         I  Y^YQ  referred  to  the  Treatise  on  Conversion^  by  Leigh 
a/nd  DaizeUf  but  do  not  find  any  thing  in  it  which  con- 


flicts with  the  above  conclusion, 
that  which  I  have  noticed  above. 


The  distinction  is 


The  remaining  question  then  is,  "  Is  the  effect  of  the 
deed  altered  by  any  thing  which  has  since  taken  place? " 
This  must  be  answered  by  inquiring  whether  JEdmimd 
Oriffith  did  any  thing  in  his  lifetime  indicating  an  in- 
tention to  alter  the  state  of  the  property,  as  it  was  fixed 
by  the  deed  of  1810.  Two  points  were  relied  upon  in 
argument  by  the  Plaintiff's  counsel — ^First,  the  length 
of  time  that  had  elapsed  since  anything  was  done  by 
the  trustee;  and  secondly,  the  suit  oiEdmwnd  Oriffith 
in  1827  (a).  With  respect  to  the  former  point,  it  is  not 
the  mere  lapse  of  time,  but  the  acts  of  parties  during 
that  time,  that  must  be  looked  at.  The  evidence  shows 
that  the  debts  of  Edmund  Oriffith^  provided  for  by  the 
deed,  have  not  been  satisfied.  If,  indeed,  I  am  to  give 
full  effect  to  what  the  witnesses  say,  Cooke's  debt,  which 
is  specified  in  the  deed,  and  a  debt  of  13002.  owing  to 
Harford^  one  of  the  trustees,  and  the  debts  of  any  other 
creditors  between  whom  and  the  trustees  communica- 
tions may  have  been  made,  are  still  unpaid;  and  the 
trustees  only  ceased  to  act  in  paying  the  debts,  when 
they  were  unable  to  realise  assets  for  the  purpose.  In 
the  meantime,  the  property  which  is  the  subject  of  this 
suit  has  been  since  1805  in  the  possession  of  mortga- 


(a)  See  Oriffith  y.  Ricbetts,  3  Hare,  476,  where  the  substance  of 
the  bill  18  stated. 
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gees,  and  Edmund  QriffUk  has  neither  enjoyed  it  nor 
asserted  a  title  to  it  adverse  to  the  trustees,  unless  the 
suit  of  1827  be  an  act  of  that  description.  I  may  ob- 
serve, however,  that  in  strictness  it  is  not  necessary 
that  I  should  insist  upon  this  evidence,  for  the  onus  is 
on  the  PlaintifGs  to  prove  the  reconversion,  and  it  is 
sufficient  that  they  have  not  so  done. 
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With  respect  to  the  suit  of  1827,  the  trustees  were 
not  parties  to  it.  The  suit  does  not  seek  to  displace 
them,  and  the  attempt  of  Edmund  OriffUh  to  redeem 
the  property  in  that  suit  is  not  only  consistent  with  the 
deed  of  1810,  but  in  strictness  must  be  intended  as  the 
act  o{  Edmund  OriffUk  in  furtherance  of  his  covenants 
in  the  deed  of  1810.  The  circumstance  that  that  suit 
was  not  prosecuted  with  effect  may  well  be  taken  to 
explain  why  the  trustees  have  been  hitherto  unable 
completely  to  carry  out  the  trusts  of  the  deed.  So  long 
as  Cooke's  debt  or  any  part  of  it,  or  the  debt  of  Harford 
or  of  any  other  creditor  between  whom  and  the  trustees 
communications  may  have  been  made, — so  long  as  any 
of  such  debts  remain  unpaid,  I  cannot  assume  that  the 
trust  deed  has  been  abandoned  by  the  parties  interested 
m  it 
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Fi^bruary 
20^  h  21^. 

May  22nd. 
Br  a  settlement 
of  truBt  fiinds 
for  the  benefit 
of  a  hnsband 
and  wife  for 


DOUGLAS  V.  WILLE& 

X  HE  suit  was  brought  to  execute  the  trusts  of  an 
indenture  of  settlement,  dated  the  20th  of  April,  1790, 
made  subsequent  to  the  marriage  of  Charles  Johnson 
th^  lives,  with  and  Mary  his  wife,  in  pursuance  of  an  agreement  en- 
chiidienofthe    tered  into  before  the  marriage,   whereby  a  sum  of 

marriage  equal- 
ly, it  was  pro- 
Tided,  that  if 
the  hnsband 
should,  during 
his  life,  adranoe 
or  pay  any  mo- 
nies for  or  on 
account  of  the 


10,0002.,  vested  in  trustees,  parties  to  the  deed,  was 
settled  upon  trust  for  Charles  Johnson  for  life,  remain- 
der upon  trust  to  pay  Mary  Johnson  an  annuity  of 
2002.  for  her  life,  and  subject  to  such  trusts,  for  all  and 
every  the  children  and  child  of  the  marriage,  equally, 
adTancement  or  to  be  assigned  and  transferred  to  them :  as  to  sons,  at 

preferment  in 

life  of  any  child  their  ages  of  twenty-ouc  years,  and  as  to  daughters  at 
w  te*<^^'  tha*  age  or  marriage. 

lands  or  tene- 
ments, monies^ 
goods,  or  chat- 
tels, diould  de- 
scend or  come 
by  or  from  him 
nnto  or  for  the 


The  deed  contained  a  clause  of 
survivorship  between  the  children  in  case  of  the  death 
of  a  daughter  under  twenty-one  or  marriage,  or  of  a 
son  under  twenty-one.  And  the  deed  contained  the  fol- 
lowing proviso:  "Provided  also,  that  if  the  said  Charles 
^^^dt^diSd^     *^^^^**^^  shall,  at  any  time  or  times  during  his  life, 

such  monies, 

goods,  and  chat- 


advance  or  pay  any  sum  or  sums  of  money  for  or  on 
account  of  the  advancement  or  preferment  in  life  of 
any  or  either  of  the  child  or  children  of  the  said  mar- 


tels,  and  the 
Talue  of  such 
lands  or  tene- 
ments, should 

be  accounted  as  part  or  in  full  of  the  portion  proyided  by  the  settlement,  unless  the  husband 
shoidd  by  writing  declare  the  contrary. 

ffM,  that  the  advances  and  payments  referred  to  in  the  first  part  of  the  proiision  should  be 
construed  advances  and  payments  made  inter  vivos,  perfected  in  the  lifetime  of  the  husband;  and 
that  the  lands,  tenements,  monies,  goods,  or  chattels,  in  the  second  part  of  the  danse,  should  be 
confined  to  matters  not  perfected,  or  not  having  effect  until  after  his  death. 

That  property  which,  during  the  coverture,  accrued  to  the  husband  and  wife,  in  right  of  the 
wife,  and  by  a  settlement,  to  which  the  husbuid  and  wife  were  parties,  was  settled  upon  them 
for  Uieir  lives,  with  remainder  to  their  children,  as  they  or  the  survivor  of  them  should  appoint, 
(but  which  was  not  otherwise  received  or  reduced  into  possession  by  the  husband,)  was  not  pro- 
perty to  be  accounted  for,  as  part  of  their  portion,  by  the  children  to  whom  tiie  husband  and  wife^ 
or  ^e  survivor  of  them,  afterwards  appointed  it. 

That  the  value  of  a  leasehold  house,  assigned  by  the  husband  in  his  lifetime  to  one  of  the  chil- 
dren of  the  marriage,  for  his  more  comfortable  maintenance  and  support,  did  not  afiect  the  share 
of  such  child  of  the  trust  fond. 

That  an  advance  by  the  husband  in  his  lifetime  to  one  of  his  daughters,  of  a  sum  of  money, 
for  the  purpose  of  apprenticing  her  son, — ^the  share  of  sudi  daughter  of  the  trust  fund  having  been 
settled  upon  herself  and  her  husband,  with  remainder  to  her  children,— did'  not  affect  the  share 
of  such  cUiughter  of  the  trust  fond. 
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riage,  or  in  case  any  lands  or  tenements,  monies,  goods,  1849. 
or  chattels,  shall  descend  or  come  hj  or  from  him  the 
said  Charles  Johnson,  unto  or  for  the  benefit  of  any  or 
either  of  the  said  child  or  children,  then  and  in  such 
case,  such  sum  and  sums  of  money,  goods,  and  chattels, 
and  the  value  of  such  lands  or  tenements,  shall  be  ac- 
counted as  part,  if  less  in  value  than  the  portion  or 
portions  last  hereinbefore  provided  or  intended  for  the 
same  child  or  children ;  but  if  as  much  or  more  in  value, 
then  in  AiU  of  the  same  portion,  unless  he  the  said 
Charlea  Johnson  shall,  by  writing  under  his  hand,  or 
by  his  last  will  and  testament  in  writing  as  aforesaid, 
declare  the  contrary/* 

Of  the  trust  fund,  80002.  was  paid  or  provided  by 
John  Johnson,  the  father  of  Charles,  and  20002.  by  WU- 
liam  WUles,  the  father  of  Mary;  and  it  was  provided, 
that  if  there  were  no  children  of  the  marriage,  or  all 
the  daughters  should  die  before  twenty-one  or  mar- 
riage, and  sons  before  twenty-one,  the  trustees  should 
stand  possessed  of  the  80002.  as  Charles  Johnson  should 
appoint;  and  if  no  appointment  by  Charles,  then  for 
John  Johnson,  his  executors,  &c.,  and  of  the  20002.  as 
Mary  should  appoint;  and  if  no  appointment,  for  WU- 
liam  WUles. 

Nine  children  of  the  marriage  attained  twenty-one 
years  of  age,  and  became  objects  of  the  power.  Three 
of  them,  Charlotte,  Lucy,  and  Felicia,  were  not  advanced 
or  preferred  in  any  manner  by  Charles  Johnson  in  his 
lifetime.  The  other  six  children,  Mary,  John,  Francis, 
Edward,  Harriet,  and  WiUiam,  derived  property  from 
or  through  Charles  Johnson,  in  his  lifetime,  in  several 
forms: — 

1.  By  a  deed  of  settlement  of  the  31st  of  August, 
1816,  to  which  Charles  Johnson  and  Mary  his  wife 
were  parties,  after  reciting  that  the  said  Charles  John- 

y2 
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son  and  Mary  his  wife  were  entitled  to  one-sixth  part 
of  the  residuary  estate  of  Archdeacon  Wittes,  just  then 
deceased,  and  that  they  had  determined  to  assign  the 
same  upon  trusts,  the  same  was  so  assigned  to  trustees, 
upon  trust  for  Charles  Johnson  for  life,  remainder  to 
Mary  his  wife  for  life,  remainder  to  the  children  of 
Charles  and  Mary,  bom  and  to  be  born,  as  Charles  and 
Maryy  and  the  survivors  of  them,  should,  in  manner 
therein  mentioned,  appoint;  and  in  default  of  such 
appointment,  to  their  children,  bom  and  to  be  born,  as 
therein  mentioned.  In  exercise  of  this  power,  Charles 
Johnson  and  Mary  his  wife,  by  a  deed  poll  of  the  29th 
of  January,  1821,  appointed  20002.  to  Charles,  20002.  to 
Edward,  and  10002.  to  Harriet,  subject  to  the  life  in- 
terest of  Charles  and  Mary  in  the  residuary  estate  of 
Archdeacon  Willes.  By  another  deed  poll  of  January, 
1826,  Charles  and  Mary  appointed  8322.  19«.  6d.  of  the 
same  fund  to  William,  subject  to  their  life  interest,  and 
by  a  subsequent  deed  poU  Charles  and  Mary  appointed 
4382.  18tf.  2(2.  to  WiUiam  the  same  son,  subject  to  their 
life  estate. 

The  Master  found  that  the  one-sixth  of  the  residue 
of  the  estate  of  Archdeacon  WiUes — the  property  settled 
by  the  indenture  of  the  31st  of  August,  1815— consisted 
of  the  sums  of  50002.  and  30002.  respectively,  secured  by 
mortgage,  making  together  the  sum  of  80002.,  and  of 
the  sum  of  12712.  17^.  8d  Consols,  and  which  said  re- 
spective sums  were  the  absolute  property  of  the  said 
Charles  Johnson  by  virtue  of  his  marital  right,  and  con- 
sequently the  portions  thereof  so  appointed  were  his 
absolute  property  in  such  right 

2.  By  an  indenture  of  the  10th  of  December,  1819, 
Charles  Johnson,  in  consideration  of  the  love  and  af- 
fection he  bore  to  his  son  John,  and  in  order  to  provide 
for  his  more  comfortable  maintenance  and  support,  as- 
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signed  to  him,  for  the  residue  of  ninety-nine  years,  com- 
mencing in  1788,  a  leasehold  house  in  High-street, 
Mary-le-bone.  John  obtained  the  benefit  of  this  assign- 
ment in  the  year  1829 ;  and  the  value  of  the  interest  so 
assigned  to  him  was  then  15872^ 

3.  By  an  indenture  of  the  21st  of  June,  1838,  Charles, 
in  consideration  of  his  love  and  affection  for  his  wife 
Mary,  and  for  his  son  FranciSy  assigned  to  FranciSy  his 
executors,  administrators,  and  assigns,  a  dwelling-house 
an4  close  of  meadow  land  in  the  county  of  Somerset, 
for  the  residue  of  a  term  of  1000  years,  upon  trust  for 
his  wife  Mary  for  life,  with  remainder  to  Francis  abso- 
lutely. The  value  of  this  house  and  acre  of  land  at  the 
death  of  Mary  was  390{. 

And,  4  The  Master  found  that  the  testator,  Charles 
Johnson,  previous  to  his  decease  agreed  with  his  said 
daughter,  the  Plaintiff  Mary  DouglaSy  to  advance  her 
a  sum  of  5251.,  in  order  to  enable  her  to  apprentice  one 
of  her  children  to  a  surgeon;  and  he,  previously  to  his 
decease,  advanced  her  the  sum  of  367^.  10^.,  and  after 
his  decease,  his  executor  advanced  her  the  remaining 
sum  of  1572.  10a,  making  together  the  entire  sum  of 
525/: 


1849. 


SuUtmeiU. 


Edward  died  in  the  lifetime  of  his  father.  Under 
the  will  of  Charles  Johnson,  and  the  sole  appointment 
of  Mary  his  wife,  who  survived  him,  Maryy  John, 
FranciSy  Harriety  and  WiUianiy  who  had  previously  re- 
ceived the  benefits  above  stated,  and  Charlotte,  Liwyt 
and  Felicia,  who  had  not  before  received  anything  in 
the  nature  of  advancement  or  preferment,  took  interests. 
Charles  Johnson,  by  his  will,  dated  in  November,  1834, 
gave  all  his  real  estate  to  trustees,  upon  trust  to  sell 
and  to  add  the  net  proceeds  to  his  personal  estate ;  and 
he  gave  those  proceeds  and  his  personal  estate  to  trus- 
tees, upon  trust  for  his  wife,  for  life,  and  after  her  death 
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1849.  ^^^  ^  ®^^^  children  then  living:  the  shares  of  his 
daughters  to  be  for  their  separate  use,  during  their  then 
present  coverture,  and  in  case  they  should  survive  their 
husbands,  to  them  absolutely;  but  as  to  the  shares  of 
^***'*"'*^-  such  of  them  as  should  die  in  the  lifetime  of  their  hus- 
bands, upon  trust  for  their  children,  as  therein  men- 
tioned The  Master  found  that  a  sum  of  1 7562.  3&  9(2. 
had  been  divided  in  respect  of  the  residuary  estate  of 
Charles  Johnson^  being  2192. 10&  5^d  for  each  of  the 
eight  shares;  and  that  a  sum  of  23U  13&  9d  was  then 
divisible,  yielding  282.  19a  2d  for  each  eighth  share.  By 
a  deed  poll  of  the  18th  of  August,  1843,  Mary  Douglas, 
in  exercise  of  the  power  given  to  her  by  the  indenture 
of  the  31st  of  August,  1815,  appointed  a  sum  of  30002L, 
and  all  other  unappointed  monies,  subject  to  the  trusts  of 
the  said  indenture  of  August,  1815,  in  ten  equal  shares; 
as  to  one  of  such  shares  in  trust  for  her  eldest  son  John, 
his  executors,  administrators,  and  assigns  absolutely, 
and  as  to  one  other  of  such  shares,  in  trust  for  her  se- 
cond son  Francis,  his  executors,  administrators,  and  as- 
signs absolutely,  in  addition  to  the  sums  then  already 
appointed  to  him ;  as  to  two  other  of  such  shares,  in  trust 
for  her  younger  son  William,  his  executors,  administra- 
tors, and  assigns  absolutely,  in  addition  to  the  sums 
then  already  appointed  to  him;  as  to  one  other  of  such 
shares,  in  trust  for  her  daughter,  the  said  Plaintiff  JIfary 
Douglas,  her  executors,  administrators,  and  assigns,  for 
her  own  sole  and  separate  use  and  benefit;  as  to  one 
other  of  such  shares,  in  trust  for  her  daughter  Charlotte, 
the  wife  of  C  C  Eyre,  her  executors,  administrators, 
and  assigns,  for  her  and  their  own  use  and  benefit;  and 
as  to  one  other  of  such  shares,  in  trust  for  her  daughter 
Harriet,  her  executors,  administrators,  and  assigns,  to 
and  for  her  own  sole  use  and  benefit  and  disposal,  in 
addition  to  the  sum  then  already  appointed  to  her;  as 
to  one  other  of  such  shares,  in  trust  for  her  daughter 
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Feiicia^  her  executors,  administrators,  and  assigns  ab-  i849. 
solntely,  and  to  be  paid  into  her  own  hands  for  her  own 
use,  without  being  subject  or  in  any  manner  liable  to 
the  trusts  of  her  marriage  settlement  or  any  other  trust 
whatsoever;  and  as  to  the  remaining  two  of  such  ten 
shares,  in  trust  for  her  youngest  daughter  Zuoy,  her 
executors,  administrators,  and  assigns,  for  her  own  sole 
and  separate  use  and  benefit^  without  being  liable  or 
subject  to  the  trusts  of  her  marriage  settlement  The 
Master  found  that  these  ten  shares  consisted  of  3002L 
eacL 

Charles  Johnson  did  not,  by  any  writing  under  his 
hand,  or  by  his  will,  declare  that  any  such  sum  or  sums 
of  money,  goods,  and  chattels,  or  the  value  of  any  lands 
or  tenements,  should  not  be  accounted  as  part  of  the 
portion  or  portions  provided  by  the  indenture  of  April, 
1790. 

It  appeared  also  by  the  report,  that  one  of  the  child- 
ren had  aliened  his  share  of  the  property  comprised  in 
the  settlement  of  April,  1790;  that  the  shares  of  several 
others  had  been  settled  upon  their  respective  marriages, 
for  the  benefit  of  the  respective  settlors  and  their  issue; 
among  others,  the  share  of  the  Plaintiff  JIfary  was,  by 
articles  dated  in  May,  1815,  made  upon  her  marriage 
with  RuJuird  Dovglas,  so  settled,  that  the  same,  in  the 
events  which  had  happened,  belonged  to  the  Plaintiff 
Mary  DougUtSy  for  her  separate  use  for  life,  and  after 
her  death,  as  to  one  moiety  of  the  annual  produce 
thereof,  to  the  assignees  in  bankruptcy  of  her  husband 
during  his  life,  and  subject  thereto  to  the  children  of 
the  marriage,  (three  of  whom  were  living  and  were  De- 
fendants,) as  the  Plaintiff  Mary,  in  manner  therein 
mentioned,  should  appoint;  and  in  default  of  appoint- 
ment, unto  and  amongst  all  the  children  of  the  mar- 
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riage,  or  such  of  them  as  being  a  son  should  attain 
twenty-one,  or,  being  a  daughter,  should  attain  that 
age  or  marry,  share  and  share  alike;  and  if  no  children, 
then  as  the  Plaintiff  if  ary  should,  in  manner  therein 
mentioned,  appoint;  and  in  default  of  such  appoint- 
ment, then  to  the  Plaintiff  if  ary  absolutely. 

The  cause  was  heard  on  further  directions 


Arffwmeni.  The  SolicUor-Oeneroly  Sir  F.  SimpkinsoUy  Mr.  TempUy 
Mr.  Sivandon,  Mr.  Teed,  Mr.  Cooper,  Mr.  K.  Parker,  Mr. 
Walker,  Mr.  Wood,  Mr.  B.  Palmer,  Mr.  PiggoU,  Mr. 
SHnton,  Mr.  Messiter,  Mr.  Chichester,  Mr.  ToUer,  Mr. 
FoUett,  Mr.  Orenside,  Mr.  Oiffard,  Mr.  8.  James,  and 
Mr.  W.  P.  Murray,  appeared  for  the  different  parties. 

The  questions  argued  were  as  to  the  effect  of  the 
benefits  which  the  six  children  had  respectively  re- 
ceiyed  from  or  by  means  of  their  father,  upon  their  re- 
spective shares,  under  the  settlement  of  April,  1790; 
and  whether,  if  those  benefits,  or  any  of  them,  were  to 
be  treated  as  conferred  by  way  of  advancement  towards 
or  in  satisfaction  of  the  portions  or  portion,  the  result 
was  to  increase  the  settlement  fund  for  the  benefit  of 
the  unadvanced  children,  the  objects  of  that  fund,  or 
to  constitute  the  father  the  purchaser  of  the  portions  of 
the  children  so  advanced  or  benefited. 

The  following  authorities  were  referred  to  in  the  ar- 
gument:— Weyland  v.  Weyland(a),  Watson  v.  Sari  of 
Lincoln  (b),  Noel  v.  Lord  Waisingham  (c),  Dukeo/Bridg- 
fvater  y,Egerton{d),  Boberts  Y,DixaU(e),  Bray  y.Bree{f), 


(a)  2  Atk.  632. 
(h)  Amb.  325. 
(c)  2  S.  <k  S.  99. 


(d)  2  Ves.  121. 

{e)  2  Eq.  Ca.  Ab.  668,  pi.  19. 

(/)  2 0. 4b F. 453;  SBligh, N.S.568. 
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Trimmer  y.  BayM  (a),  Bobinson  y.  WhiUey  (6),  B^  y. 
Coleman  (c),  Kirk  y.  Eddowea  (d),  FoOces  y.  Wedem  (e), 
Pitt  Y.  Jackaauy  8.  C.  nom.  Smith  y.  Lard  Oamdford(/\ 
Broumlow  y.  Earl  o/Meath  (g). 


1849. 


Argnmeni, 


Vice-Chancblloe  : — 

For  the  purpose  of  deciding  the  effect  to  be  giYen  to 
the  acts  referred  to  in  the  Master's  report,  upon  the 
interests  of  the  children  of  Charles  Johnson  and  Mary 
his  wife,  under  the  settlement  of  April,  1790,  it  will  be 
couYenient,  in  the  first  place,  to  put  a  construction  upon 
the  clause  in  the  settlement,  with  reference  to  which 
the  inquiries  were  directed. 


It  would  be  difficult  to  put  any  construction  upon 
that  clause  which  should  not  be  open  to  Yerbal  criticism, 
or  be  attended  with  some  anomalous  results,  unless 
Charles  Johnson  took  the  precaution  fully  to  explain 
the  Yiews  with  which  his  acts  were  done.  But  I  belieYe 
the  true  construction  of  the  settlement  requires  that 
the  first  member  of  the  clause  should  be  read  as  appli- 
cable to  acts  or  matters  inter  vivos,  perfected  in  the 
lifetime  of  Charles,  and  the  second  member  of  the  clause 
be  confined  to  matters  not  perfected  or  not  haYing  effect 
until  the  death  of  Charles:  this  ascribes  to  the  parties 
a  probable  intention,  at  the  time  of  making  the  settle- 
ment That  Charles  would,  during  his  life,  adYance  or 
pay  money  for  or  on  account  of  the  children  of  the  mar- 
riage, for  the  mere  purpose  of  support  and  maintenance. 


(a)  7  Ve8.  608. 
{b)  9  Ves.  677. 
(e)  6  Madd.  22. 
(<0  3  Hare,  609. 
(e)  9  Vea.  466. 


(/)  2  Bro.  C.  C.  61 ;  2  Ves. 
jim.  698;  and  obseirations,  2 
Sugd.  Pow.  210,  7th  edit. 

(^)  2  D.  &  Walsh,  674. 
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and  not  of  advancement  or  preferment,  was  certain.  It 
was  therefore  provided  that  those  advances  or  pajrments 
only  which  were  made  by  Charles  during  his  life,  for  or 
on  account  of  the  advancement  or  preferment  in  life  of 
any  of  the  children  of  the  marriage,  should  be  accounted 
as  part  or  in  full  of  their  portions,  under  the  settlement 
of  April,  1790.  But  with  respect  to  property  of  any 
kind  coming  to  the  children  after  his  death,  by  devise, 
descent,  intestacy,  or  otherwise,  it  was  reasonable  to 
consider  and  treat  such  property  as,  in  whole  or  in  part 
of,  the  provision  intended  by  Charles  for  the  child  to 
whom  it  might  be  given,  that  is,  for  the  same  purpose 
as  the  settlement, — leaving  it  to  him,  if  his  intention 
were  otherwise,  to  make  that  apparent  by  contempora- 
neous explanation.  Applying  this  principle  of  con- 
struction to  the  facts  found  by  the  Master,  I  must  hold 
that  the  assignment  of  the  leasehold  to  John  by  the 
indenture  of  the  10th  of  December,  1819,  is  not  to  be 
accounted  for  by  him  in  part  or  in  full  of  his  share  of 
the  property  comprised  in  the  settlement  of  April,  1790. 
It  is  not  so  within  the  words  of  the  clause;  and  the 
only  question  is,  whether  it  can  be  held  a  satisfaction 
of  a  right  under  the  settlement  of  April,  1790,  by  any 
general  rule  of  law  irrespective  of  the  settlement;  for 
this  no  argument  or  authority  was  offered.  It  is  not 
a  benefit  or  provision  ejusdem  generis.  John  will,  there- 
fore, take  his  share  of  the  settled  property,  unaffected 
by  the  assignment  of  the  leasehold  premises. 


The  like  observations  apply  to  the  leasehold  property 
assigned  to  Francis  by  the  indenture  of  the  21st  of 
June,  1838. 


With  respect  to  the  500  guineas  agreed  by  Charles 
Johnson  to  be  advanced  to  th^  Plaintiff  if ary  Douglas^ 
in  order  to  enable  her  to  apprentice  one  of  her  children 
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to  a  sturgeon,  as  found  by  the  Master,  there  are  strong 
grounds  for  contending  that  that  was  money  advanced 
or  paid  to  Mary  Douglas  on  account  of  her  share  of  the 
property  comprised  in  the  settlement  of  April,  1790,  if 
not  (in  terms)  for  her  advancement  and  preferment; 
and  if  Mary  DouglaSy  at  the  time  of  that  agreement,  and 
the  subsequent  advances  in  pursuance  of  it,  had  re- 
mained absolute  owner  of  her  share  of  the  property  com- 
prised in  the  settlement  of  1790,  it  would,  perhaps,  have 
been  right  to  have  accounted  that  500  guineas  as  part  of 
her  share  of  the  settled  property.  But,  before  the  agree- 
ment in  pursuance  of  which  the  500  guineas  was  advanc- 
ed, Mary  Douglas  had  parted  with  her  interest  in  her 
share  of  the  settled  property;  and  I  cannot^  as  against  the 
parties  claiming  under  her,  hold  that  any  payment  made 
to  her  is  a  satisfaction  of  their  derivative  claims  under 
her,  to  the  property  comprised  in  the  settlement  of  April, 
1790.  I  give  no  opinion  as  to  her  liabilities  to  the  es- 
tate of  Charles  in  any  other  proceeding.  All  that  I  am 
required,  or  at  liberty  to  do  in  this  suit  is,  to  deter- 
mine to  whom,  and  in  what  proportions,  the  property 
comprised  in  the  settlement  of  1790  now  belongs. 


827 


1849. 


With  respect  to  the  property  constituting  one-sixth 
part  of  the  residuary  estate  of  Archdeacon  WiUes,  and 
comprised  in  the  settlement  of  the  31st  of  August,  1815, 
that  property  does  not  appear  to  me  to  be  within  the 
scope  of  the  clause  in  the  settlement  of  April,  1790,  so 
as  to  affect  the  rights  of  the  parties  under  that  settle- 
ment The  finding  of  the  Master  in  respect  of  that  pro- 
perty I  am  bound  to  regard  as  a  conclusion  of  law  found- 
ed upon  premises  apparent  in  his  report,  and  not  the 
finding  of  a  dry  matter  of  fact  The  property  would 
have  been  the  absolute  property  of  Charles,  if  he  had 
called  it  in,  in  which  case  it  would  have  been  part  of 
his  general  estate,  and  subject  to  the  clause  in  the  set- 
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tlement  of  April,  1790;  but  unless  and  until  he  did  so, 
it  was  not  part  of  his  estate,  and  would  have  survived 
to  his  wife,  if  he  had  died  without  reducing  it  into  pos- 
session. In  that  stat«  of  the  property,  an  arrangement, 
to  which  OharleB  was  a  party,  appears  to  have  been  come 
to,  in  pursuance  of  which  the  settlement  of  August,  1815, 
was  executed,  by  which  the  one-sixth  of  Archdeacon 
WiUeas  estate  was  intercepted.  The  property  comprised 
in  that  settlement,  therefore,  never  constituted  part  of 
the  general  estate  of  Charles;  and,  without  any  infor- 
mation, except  that  which  is  furnished  by  the  settlement 
of  August,  1815,  I  think  I  must  deal  with  the  property 
comprised  in  it  as  if  it  had  been  put  into  the  state  in 
which  I  find  it  by  the  will  of  Archdeacon  WiUes,  or  any 
indifierent  person.  Charles,  who  might  have  made  it 
all  his  own,  waived  that  right;  and  I  do  not  see  how  the 
circumstance,  that  his  consent  was  necessary  to  the  ar- 
rangement, would  justify  me  now  in  considering  the  pro- 
perty comprised  in  it  as  part  of  his  estate,  or  as  falling 
imder  the  description  of  monies,  goods,  or  chattels,  de- 
scending or  coming  by  or  from  him,  within  the  terms  of 
the  settlement  of  April,  1 790;  unless  it  would  have  been 
so,  if  placed  in  that  position  by  the  will  of  Archdeacon 
WiUes,  or  any  other  person. 


Payments  or 
advanoef  to 
children  out  of 
an  estate,  other 
than  that  from 
which  they  de- 
iiTe  portions, 
are  not  to  be 
taken  as  made 
in  or  towards 
satisfiiction  of 
such  portions. 


If  the  question  were,  whether,  independently  of  the 
clause  in  the  settlement  of  April,  1790,  the  appointments 
made  in  pursuance  of  the  powers  given  to  Charles  and 
Jfary  jointly,  and  to  the  survivor  of  them,  under  the  set- 
tlementof  August,  1815,  were  to  be  deemed  satisfactions 
of  portions  given  under  the  settlement  of  April,  1 790,  the 
proper  answer  would,  in  my  view  of  the  case,  be  in  the 
negative,  upon  the  ground  that  the  provisions  in  the  two 
cases  were  not  derived  from  the  same  estate:  Roberts  v. 
DixaU  (a),  Walpole  v.  Lord  Conway  (6),  and  Sir  W,  Davies' 


(a)  2  Bq.  Ca.  Ab.  668,  pi.  19.      (6)  Barnard.  Ch.  R.  156,  167 
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ocue,  6  Yin.  Abr,  292,  pL  38 ;  and  I  cannot  think,  that,  in 
the  settlement  executed  upon  the  marriage  of  the  father 
in  April,  1790,  anything  more  was  intended;  certainly 
nothing  more  is  necessarily  expressed  than  to  make  pro- 
vision for  advances  to  come  out  of  his  own  estate.  It 
may  be  said,  perhaps,  that  this  construction  makes  the 
clause  say  no  more  than  the  law  would  have  said  with- 
out it  But  so  it  is,  as  tothefirst  member jof  the  clause,  at 
all  event&  I  cannot  say  the  point  is  free  from  doubt; 
but  the  conclusion  I  have  come  to  appears  to  me  to  be 
right  My  conclusion  is,  that  neither  the  joint  appoint- 
ments of  the  husband  and  wife  in  January,  1821,  nor 
the  separate  appointment  of  Mary  in  August,  1843,  un- 
der the  powers  reserved  by  the  settlement  of  August, 
1815,  have  disturbed  the  rights  of  the  parties  under  the 
settlement  of  April,  1790. 


1849. 


Judgmeni, 


The  only  remaining  question  relates  to  the  property 
given  by  the  will  of  CharieSj — and  here  I  am  placed  in 
considerable  difficulty.  The  Master  has  found  the  will 
of  Charles,  but  has  not  answered  the  inquiry  which 
would  have  informed  me  what  amount  of  property  came 
under  his  will  to  his  eight  surviving  children;  and  I  am 
not,  therefore,  in  a  condition  to  deal  with  this  part  of 
the  case,  unless  I  were  prepared  to  hold  that  the  pro- 
perty which  came  under  the  will  of  Charles  is  not  with- 
in the  scope  of  the  settlement  of  April,  1790,  or  that  I 
may  safely  disregard  the  case  of  FoUces  v.  Western  (a) ; 
but  to  neither  of  these  conclusions,  in  the  abstract,  am 
I  prepared  to  come.  The  clause  in  the  settlement  of 
April,  1790,  contemplates  in  terms  Charles  making  a 
will;  and  I  cannot  narrow  the  word  "  come''  in  the  set- 
tlement of  April,  1790,  so  as  to  exclude  from  its  opera- 
tion property  given  by  his  will;  but,  in  the  application 


(a)  9  Vee.  456, 
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of  the  clause  to  the  facts  found  by  the  Master,  it  appears 
to  me  that  questions  admitting  of  argument  maj  possi- 
bly arise.  With  respect  to  the  case  o{  Folkes  y.  Western, 
I  certainly  doubt  whether,  if  it  were  res  integra,  the  case 
would  be  decided  at  the  present  day  as  it  was  decided 
by  Sir  William  Grant  in  1804,  when  the  case  otPiU  r. 
Jadcson  was  not  referred  to  (a) ;  but  it  is  now  forty-five 
years  since  that  case  was  decided,  and  many  titles  may 
now  depend  upon  it;  and  if  the  present  case  were  ex- 
actly similar  to  Folkes  v.  Western,  I  should  feel  bound  to 
regard  it  as  a  case  which  ought  not  to  be  disturbed,  un- 
less by  higher  authority  than  mine.  The  present  case 
is  obviously  less  favourable  than  was  the  case  otFolhes  v. 
Western  to  the  conclusion  that  Charles  making  an  ad- 
vancement to  any  of  the  children,  thereby  became  a 
purchaser  of  such  child's  share,  under  the  settlement  of 
April,  1 790.  I  make  these  remarks,  however,  only  that 
the  parties  interested  may  not  prosecute  needless  inqui- 
ries before  the  Master  as  to  the  estate  of  Charles. 


The  reference  was  not  required  by  any  of  the  parties, 
and  the  decree  declared  that  the  nine  children  who  sur- 
vived Charles,  or  those  claiming  under  them,  were  en- 
titled to  one-ninth  each  of  the  trust  fund  comprised  in 
the  settlement  of  April,  1790. 


(a)  2  Bro.  G.  0.  61. 
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DIXON  V.  PYNER.  March  7th, 

Sihy  <k  nth. 

HE  decree  directed  the  sale  of  certain  estates  which  Under  a  decne, 

had  been  Tested  in  the  Defendants,  the  trustees,  by  trust  ^^jTrfiL^- 

deeds  made  in  1839.    Under  these  deeds  the  Plaintiff  ^  ^^  ^^^^ 

was  entitled  to  a  portion  of  the  proceeds  of  the  sale,  and  the  nJe  ahaU  be 

the  Defendant  Dixon  to  another  portion.    The  decree  Matter  iinot^ 

for  sale  gave  the^Plaintiff,  and  the  Defendants  benefici-  ^X?!  rf 

ally  interested,  liberty  to  bid;  but  such  liberty,  as  to  ^y«  ^  ^ 

PlaintiiK  but 

the  Plaintiff,  was  stated  at  the  bar  to  have  been  added  may,  in  hla  dit- 
to the  decree  by  inadvertence,  the  Plaintiff  not  requir-  consider!  it 
ing,  and  offering  to  waive  it.  toX^l^te** 

give  the  conduct 

In  carrying  out  the  decree  in  the  Master's  office  the  other  partiea. 

Master  gave  the  Defendants,  the  trustees,  the  conduct  (^vndB  on 

,  which  the  con* 

of  the  sale,  on  the  ground  that,  in  his  opinion,  they  were  duct  of  a  uie, 

in  a  situation  to  conduct  it  more  beneficially  than  the  ^^of  the  ^ 

Plaintiff,  but  without  having  that  part  of  the  decree  Co»rt,  may  pio- 

"              *  perly  be  giTon 

which  gave  the  Plaintiff  liberty  to  bid  brought  to  his  to  partiee  other 

.  than  the  Plain- 

attention.    The  Plaintiff  objected  to  the  course  taken  as. 
by  the  Master  as  to  the  sale,  and  moved  that  the  con- 
duct of  the  sale  might  be  given  to  himself. 


Mr.  Lloyd  and  Mr.  ShMearSy  in  support  of  the  mo-  Argument. 
tion^  said,  that  it  was  the  common  practice,  where  it 
was  not  otherwise  directed  by  the  decree,  that  sales  be- 
fore the  Master  should  be  conducted  by  the  Plaintiff  in 
the  cause;  and  that  there  was  no  sufficient  reason 
shewn  in  this  case  for  departing  from  the  rule. 

Mr.  Wood  and  Mr.  Elmdey^  for  the  Defendant  Dixon, 
and  Mr.  Hetherington,  for  incumbrancers,  opposed  the 
application. 
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1850.  Independently  of  the  objection  that  the  Plaintiff  had 

liberty  to  bid,  the  sale  would  be  more  beneficially  con- 
ducted by  the  trustees,  whose  solicitor  had  prepared  ab- 
stracts of  the  various  parcels  in  the  course  of  the  at- 
Argmneiu.  tempts  which  had  already  been  made  to  sell  the  proper- 
ty, and  the  expense  would  be  greatly  increased  if  the 
sale  were  now  placed  in  other  hands. 

The  Sdicitor-Oeneral  and  Mr.  Eidop  Clarke,  for  the 
trustee& 

The  General  Orders  L  and  LI.  of  April,  1828,  and 
DaJby  v.  PuUen  (a)  were  referred  to. 


Vicb-Chancblloe  : — 
Jiadgmeni.  It  was  in  this  case  argued,  that  the  Master  had  no 
power  to  take  the  conduct  of  the  sale  from  the  Plain- 
tiff, in  the  absence  of  any  direction  by  the  Court  on  the 
subject,  or,  at  least,  unless  the  Plaintiff  had  been  shewn 
to  be  more  or  less  in  default,  which,  it  was  said,  was 
not  the  case.  I  should  have  thought  that  the  Plaintiff 
had  waived  his  right  to  conduct  the  sale,  by  obtaining 
liberty  to  bid  under  the  decree,  and  that  in  this  case  the 
trustees,  and  not  parties  having  liberty  to  bid,  should 
have  the  conduct  of  the  sale.  Although  that  point  was 
not  made  before  the  Master,  the  Master  has,  in  this  case, 
given  the  conduct  of  the  sale  to  the  trustees.  The  sale 
of  an  estate  is  distinguishable  from  the  common  case 
entitling  a  Plaintiff  to  the  carriage  of  a  decree  which 
he  has  himself  obtained.  The  question  is,  whether,  the 
Plaintiff  not  being  in  default,  the  Master  had  a  discre- 
tion to  give  the  conduct  of  the  sale  to  any  other  party. 
Upon  this  point  I  have  communicated  with  several  of 


(a)  1  Ru88.  it  My.  296. 
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the  Masters,  who  are  all  clearly  of  opinion  that  they 
have  such  a  discretion.  They  inform  me,  that,  on  being 
applied  to  for  the  purpose,  they  are  in  the  habit  of  giving 
the  conduct  of  sales,  directed  by  the  decrees  of  the  Court, 
to  parties  other  than  the  Plaintiff,  when  that  course  is 
shewn  to  be  beneficial  to  the  parties  interested  in  the 
property.  I  shall  not,  therefore,  alt^r  what  the  Master 
has  done  in  this  case,  on  the  ground  of  any  want  of  ju- 
risdiction to  adopt  the  course  which  has  been  taken. 


1800. 


JudgmenL 


I  have  no  doubt  that  the  Master  has  in  this  case  pro- 
ceeded upon  safe  grounds.  The  general  rule  of  the  Court, 
where  a  receiver  has  been  appointed  by  the  Master,  and 
there  is  no  question  of  property  to  be  decided,  but  mere- 
ly a  question  of  discretion,  is,  not  to  interfere  or  dis- 
turb the  Master's  appointment,  unless  it  can  be  shewn 
that  there  has  been  an  injurious  exercise  of  such  dis- 
cretion. A  like  rule  should  apply  to  a  case  like  the 
present  In  the  present  case  there  were  sufficient  rea- 
sons for  giving  the  trustees  the  conduct  of  the  sale.  It 
appears  that  ten  years  have  elapsed  since  the  trusts  for 
sale  were  created,  and  in  the  course  of  that  time  several 
attempts  have  been  made  to  sell  the  property.  Abstracts 
have  been  prepared  by  the  solicitors  of  the  trustees,  and 
from  the  nature  of  the  property  a  great  number  of  such 
abstracts  has  been  required  to  shew  the  state  of  the 
title.  The  trustees  or  their  solicitor,  having  prepared 
these  abstracts,  and  having  the  necessary  knowledge  of 
the  state  of  the  title,  are  in  a  condition,  without  further 
expense  and  delay,  to  lay  it  properly  before  the  Master. 
The  expense  and  delay  which  must  result  from  adopt- 
ing a  different  course  would  alone  be  a  sufficient  reason 
for  not  disturbing  the  decision  of  the  Master. 


VOL.  VII. 


H.  W. 
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March  \^hj  BROMLEY  v.  WRIGHT. 

16«A,  <b  VJth.   m 
Seal  and  per-      A  HE  questions  OTOse  upon  the  will  of  Thom/as  Brom- 

^^t^i   fey,  dated  the  10th  of  February,  1825.    The  testator 

npon  triMt  to      grAye  to  his  wife  Rose  Mary  500t,  to  be  paid  to  her  by 

pay  the  mcome     °  i7  y  r^  j 

to  the  testator's  his  trustees  within  two  months  after  his  death.  He 
and  within  or  '  gave  her  his  household  goods,  and  other  effects  par^ 
S>?of  teS^'  ticularised  in  the  will,  which  should  be  in  his  dwelUng- 
J^^^A*^*  house  at  Southampton  at  the  time  of  his  death;  and 
survivor  of  him-  also  such  partof  his  household  goods  and  furniture  and 
to  sell  and  con-'  Other  effects  in  the  parsonage  at  Bigkton,  as  she  might 
vert  the  same     ^j^j^  ^^  select  for  her  own  comfort  and  convenience. 

into  money,  and 

outofthe  income  And  he  gave  to  his  trustees  all  his  real  and  personal 

to  pay  annuities  .  i  •        •/.    i»      1.4. 

to  several  per-  estate,  upon  trust  to  pay  the  mcome  to  his  wife  for  ufe; 
of'pe^M  for"^  ^^^  from  and  immediately  after  the  decease  of  his  wife, 
the  said  term  of  ^pQ^  trust,  withiu  the  spacc  Or  at  the  expiration  often 

ten  years,  with        ^  '  ^    ^        ^  -^     ^ 

pecuniary  lega-    years  from  the  dcccasc  of  his  wife,  or  otherwise  from  his 

des  to  the  same  .  x     ^  !-•  •    •        i.-         -^ 

persons  and  own  decease,  m  the  event  of  his  surviving  his  wife,  as 
to^Sherpenoni^  the  trustecs  in  their  discretion  should  think  best,  to  sell 
at  the  expira-      g^^d  couvert  iuto  monev  all  such  part  of  his  real  and 

tionofthat  -^  *^ 

time,  and  an-      personal  estate  as  should  not  then  consist  of  ready  mo- 

nnitiM  to  other  «  •it*!  i«  1  i* 

ons  for  the    ncy  and  money  in  the  funds,  and  invest  the  proceeds  m 


n^tants*^Mid*  Government  or  real  securities  at  interest  And  he  de- 
specific  legacies   clared  his  will  to  be,  that  the  income  of  the  fund  arising 

toothers.    The  ® 

residue  was 

then  given  to  all  and  every  the  several  legatees  before  named,  (with  exceptions,)  rateably  and 
in  proportion  to  the  amount  of  their  respective  legacies.  The  wik  survived  the  testator: — Held, 
that  the  "  legatees  before  named"  should  be  construed  to  be  the  I^tees  taking  ben^ts  out  of  the 
fund  which  fell  in  at  the  wife's  death,  and  the  "legacies"  such  legacies  as  remained  to  be  satis- 
fied at  the  expiration  of  the  ten  years. 

That  annuitants  for  life,  not  having  other  l^ades,  were  legatees  of  shares  in  the  reiidae. 

That  the  specific  legatees,  including  one  taking  a  bequest  of  a  wateh,  chain,  and  seals,  were  en- 
titled to  share  in  the  residue  according  to  the  value  of  their  respective  legacies. 

That  annuitants,  who  survived  the  testator  and  died  before  the  expiration  of  the  ten  years, 
when  their  pecuniary  legacies  were  payable,  took  vested  interests  in  such  annuities  and  legacies. 

That  a  class  described  as  "  the  children"  of  B.,  but  not  otherwise  named,  came  within  the 
description  of  "  legatees  before  named." 

That  the  widow  of  the  testator  did  not  take  under  the  residuary  gift. 

That  the  annuities  which  ceased  at  the  expiration  of  the  ten  years,  were  not  legacies  in  respect 
of  which  the  annuitants  took  any  share  in  the  residue. 
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from  Buch  conversion,  and  the  rents,  issues,  and  profits  i849. 
of  his  real  and  personal  estate,  until  the  conversion, 
should  be  held  by  his  trustees  for  the  purpose  of  an- 
swering and  satisfying  the  several  annuities  and  legacies 
thereinafter  bequeathed  The  legacies  after  mentioned 
in  the  will  were,  amongst  others,  the  following: — 

1.  To  Mary  Bromley,  the  widow  of  his  brother  Robert^ 
an  annuity  or  yearly  sum  of  1002.,  for  the  term  of  ten 
years  from  the  decease  of  the  survivor  of  himself  and  his 
wife,  for  the  joint  use  of  herself  and  her  daughter  Agnes. 
And,  in  case  of  the  death  of  either  of  them  before  the  ex- 
piration of  the  ten  years,  then  to  the  sole  use  of  the  sur- 
vivor, her  executors,  administrators,  and  assigna  And 
at  the  expiration  of  the  term  of  ten  years  he  gave  to 
Mary,  if  then  living,  the  legacy  or  sum  of  20002.,  but, 
if  she  should  be  then  dead,  he  gave  the.  legacy  of  2000£ 
to  Agnee,  absolutely. 

2.  To  Louisa  Worthington  Bromley,  her  executors, 
administrators,  or  assigns,  an  annuity  of  502.,  for  the 
same  term  often  years;  and  at  the  expiration  of  that 
term,  he  gave  her  10002.,  absolutely. 

3.  To  his  sister  Elizabeth  Bromley  he  gave  an  annui- 
ty or  yearly  rent-charge  of  50i,  during  the  term  of  her 
natural  life. 

4.  To  his  brother  Henry  he  gave  an  annuity  of  50£, 
for  the  same  term  often  years;  and  at  the  expiration 
of  that  term  he  gave  him  a  legacy  of  10002.,  absolutely. 

5.  To  Margaret  and  Mary  Cowley  and  the  survivor 
of  them  he  gave  an  annuity  or  yearly  rent-charge  of 
502.,  for  the  same  term  of  ten  years,  if  they  or  either  of 
them  should  so  long  live;  and  at  the  expiration  of  the  ten 
years,  if  either  of  the  Cowleye  should  be  living,  the  trus- 
tees were  to  lay  out  5002L  in  the  purchase  of  an  annuity 
for  their  lives  and  the  life  of  the  survivor. 

6.  And  he  directed  his  trustees  for  the  time  being  to 

z2 
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1849.  ^  pay  an  annuity  or  yearly  sum  of  lOOi  to  the  person  or 
persons  having  the  care  and  protection  of  the  four  child- 
ren of  the  late  Major  Bromley ,  for  the  same  term  often 
years;  and  immediately  after  the  expiration  of  the  ten 
years  he  directed  the  trustees  to  pay  to  such  of  the  four 
children  as  should  then  be  living,  the  sum  of  20002L 
equally  between  them  on  their  attaining  twenty-one, 
with  maintenance  in  the  meantime. 

7.  To  Stretch  Cowley  Bromley  he  gave  his  gold  watch, 
seals,  and  chain,  with  an  annuity  of  200^.,  for  the  said 
term  of  ten  years,  and  a  legacy  of  30002.  at  the  end  of 
that  time. 

8.  To  his  old  servant  Mrs.  Kennel  an  annuity  of  lOL 
for  her  natural  life. 

9.  A  legacy  of  300Z.  to  John  Heath,  one  of  his  trus- 
tees, payable  at  the  expiration  of  the  above-mentioned 
term  of  ten  years. 

The  will  then  proceeded  as  follows: — "  And  as  to  all 
the  rest,  residue,  and  remainder  of  the  several  trust- 
monies  and  premises  which  shall  remain  in  the  hands 
of  my  said  trustees  or  the  survivors  or  survivor  of  them, 
under  the  devises  and  bequests  aforesaid,  after  duly 
satisfying  and  paying  the  several  annuities  and  legacies 
hereinbefore  bequeathed,  I  give,  devise,  and  bequeath 
the  same  and  every  part  thereof  unto  and  between  all 
and  every  the  several  legatees  hereinbefore  named,  (ex- 
cept Elizabeth  Ashley  Bailey  and  her  family,  Mrs.  Sly 
and  her  daughters,  and  Mr&  Kennel,)  and  that  the  same 
shall  be  divided  and  paid  by  my  said  trustees  or  the 
survivor  of  them  to  the  several  legatees,  rateably  and  in 
proportion  to  the  amount  of  the  respective  legacies  be- 
queathed to  them  in  and  by  this  my  wilL" 

Henry  Bromley  died  in  the  testator's  lifetime. 

The  testator  died  leaving  his  widow  surviving.    The 
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widow  afterwards  died;  Mary  and  Agnes  outlived  the 
testator,  and  both  died  before  the  expiration  of  the  ten 
years.  At  the  expiration  of  the  ten  years  two  only  out 
of  the  four  children  of  Major  Bromley  were  living. 


1649. 


On  further  directions  the  SoUcitor-Oeneral,  Mr.  Teed,     Arffvmeiu. 
Mr.  Temple,  Mr.  Wood,  Mr.  Blunt,  Mr.  Anderson,  Mr.  T 
Parker,  Mr.  FoUett,  Mr.  Leach,  Mr.  Dickinson,  and  Mr. 
Oiffard,  appeared  for  the  different  parties. 

The  authorities  cited  were, — on  the  claim  of  the  annui- 
tants to  participate  in  the  residue,  SMey  v.  Perry  (a), 
Nannock  v.  Horton(b),  and  Cornfield  v.  Wyndham(c) ;  on 
that  of  the  specific  legatee,  Nannock  v.  Horton  (d) ;  on 
the  claim  of  the  legatees  who  died  before  the  expiration 
of  the  ten  years,  Dawson  v.  Killet  (e)  and  Batsford  v. 
KebbeU  (/) ;  and  on  the  effect  of  the  conversion  or  di- 
rection to  sell  the  real  estate,  Jessopp  v.  Watson  (g), 
Wright  v.  Wright  (A),  Pearce  v.  Loman  {{),  Phillips  v. 
Phillips  (k),  Oreen  v.  Jackson  (I),  and  Ward  v.  Arch  (m). 


Vicb-Cha»cellob  : — 

The  points  which  it  is  necessary  to  consider  in  this 


case  are: 


1.  Of  what  does  the  residue  consist?  that  is,  does  it 
include  the  real  as  well  as  the  personal  estate,  and  have 
the  legacies  of  Mary  and  Agnes  fallen  into  it  or  not? 
2.  Who  are  the  residuary  legatees  under  the  will?    3.  By 


(a)  7  Vea.  522. 
{b)  Id.  391. 
(<?)  2  CoU.  184. 
{d)  Ubi  supra. 
(€)  1  Bro.  C.  C. 
(/)  3  Ves.  363. 


119. 


iff)  1  My.  <Sr  K.  606. 
(A)  16  Ves.  188. 
(t)  3  Ves.  135. 
(it)  1  My.  &  K.  649. 
(0  2  Russ.  &  My.  238. 
(m)  15  8im.  389. 
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reference  to  which  of  the  legacies  given  by  the  will, 
are  the  proportions  in  which  the  residue  is  to  be  divided 
amongst  the  residuary  legatees  to  be  ascertained,  there 
being  annuities  and  pecuniary  and  specific  legacies? 
4.  Is  any  part  of  the  residuary  estate  undisposed  of,  in 
the  events  which  have  happened?  and,  5.  To  whom 
does  the  residue  undisposed  of  (if  any)  belong? 


It  would  be  difficult,  if  not  impossible,  to  put  a  con- 
struction upon  the  entire  will,  for  which  a  complete 
justification  could  be  found  in  the  very  words  of  the 
testator.  The  case  is  one  in  which  the  construction 
of  the  will  must  be  aided  by  reason  and  probability. 
Words  admitting  (possibly)  of  two  constructions,  must 
be  read  in  that  sense  which  is  reasonable  and  probable, 
rather  than  in  that  which  is  unreasonable  and  impro- 
bable. But  I  believe  the  key  to  the  interpretation  of 
the  will  is  to  be  found  in  this  hypothesis: — That  the 
testator,  in  directing  his  residuary  estate  to  be  divided 
amongst  the  "  legatees  before  named,'"  refers  to  those 
legatees  only  to  whom  benefits  are  given  out  of  the 
fund  which  fell  in  at  his  wife's  death;  and  that,  by  the 
word  "  legacies''  he  means  such  benefits  under  his  will 
as  existed  and  remained  to  be  satisfied  at  or  after  the 
expiration  of  the  ten  yeara  This  construction,  if  not 
imperatively  called  for  by  the  words  of  the  will  (which 
perhaps  it  is),  is  strictly  consistent  with  them.  It  ascribes 
to  the  testator  a  reasonable  and  probable  intention;  it 
avoids  the  improbabilities  which  a  difi^erent  construc- 
tion must  ascribe  to  him;  and  it  is,  in  my  opinion,  the 
sound  construction  of  the  language  he  has  used  This 
construction  will  give  to  the  legatees,  to  whom  he  gives 
legacies  or  sums  of  money  at  the  end  of  the  ten  years, 
shares  of  the  residue  in  proportion  to  the  amount  of 
their  respective  legacies,  (properly  so  called,)  excluding 
their  annuities,  which  determined  at  the  end  of  ten 
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years,  when  those  legacies  became  payable.  It  will  en- 
title Mizabeth  Bromley  to  a  share  of  the  residue,  in  pro- 
portion to  the  value  of  her  life  annuity  at  the  expiration 
of  the  ten  years;  and  it  will  exclude  the  widow  of  the 
testator  firom  all  share  in  the  residue.  The  other  points 
in  the  case  will  have  to  be  decided  upon  different  con- 
siderations 

Upon  the  first  point  I  am  clearly  of  opinion,  that 
the  proceeds  of  the  real  estate  pass  by  the  residuary 
devise.  With  respect  to  the  legacies  of  Mary  and  Agnes 
Bromley,  who  survived  the  testator,  and  died  before  the 
expiration  of  the  ten  years,  I  think  (though  not  with- 
out hesitation)  that  their  legacies  were  vested,  and  not 
contingent  upon  their  outliving  the  term  of  ten  years. 
The  annuity  is  absolute  for  ten  years,  whether  they  live 
for  that  time  or  not,  and  the  gift  of  the  legacy  takes  effect 
when  that  annuity  ceases.  The  words  of  contingency  are 
obviously  introduced  with  a  view  to  provide  for  a  case 
between  Mary  and  Agnes,  and  not  between  them  and 
the  estate.  The  postponement  of  the  legjicy  is  for  the 
convenience  or  supposed  convenience  of  the  estate,  and 
is  not  personal  to  the  legatees,  and  the  gift  of  the  shares 
of  Mary  and  Agnes  of  the  residue  is  vested.  Ba^ford 
V.  KebbeU(a)  is  plainly  distinguishable;  there  the  gift 
of  the  dividends  was  determinable  if  the  legatee  died 
under  thirty-two:  here  the  annuity  continues  until  the 
legacy  is  payable;  and  it  is  a  circumstance  not  unde- 
serving of  attention,  that  the  annuity  is  the  exact 
amount  of  the  interest  of  the  legacy  at  51,  per  cent.  I 
think  that  their  legacies  are  given  by  way  of  substitution 
for  the  annuity,  and  have  not  fallen  into  the  residue. 

There  is  no  question  that  the  residue  will  be  increased 
by  the  lapse  of  Henry's  legacy,  as  he  died  in  the  life- 
time of  the  testator. 

(a)  3  Ves.  363. 
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Secondly,  one  set  of  legatees  sought  to  be  excluded 
are  the  children  of  Major  Brondey.  The  argument  was^ 
that  the  residue  was  given  to  the  legatees  ''  named'' 
in  the  will,  and  it  was  said  that  the  children  of  Major 
Brondey  were  described  and  not  named  To  that  argu- 
ment I  cannot  accede.  The  legatees  named  means  the 
persons  to  whom  the  legacies  are  given.  I  cannot  adopt 
a  distinction  so  refined  as  that 


The  next  case  is  that  of  the  annuitant  for  life,  Elizor 
beth  Bromley.  That  the  testator  intended  her  to  share 
in  the  residue  is  in  the  highest  degree  improbable. 
Throughout  his  will  he  speaks  both  of  legacies  and 
annuities.  The  legacies  he  calls  '^  legacies  or  sums  of 
money;"  the  annuities  he  calls  ''annuities  or  yearly 
sums.''  In  the  case  of  the  Cowleys,  he  substitutes  a 
legacy  of  5002.  for  their  annuities.  In  the  case  of 
Elizabeth,  he  makes  no  substitution,  but  leaves  her  in 
possession  of  an  annuity  for  life.  And  he  uses  the 
word  "  amount,"  by  which  to  measure  the  proportion 
of  the  residue  which  his  residuary  legatees  are  to  take, 
— a  term  not  applicable  to  an  annuity.  But  against 
this  I  must  set  the  established  proposition,  that,  in  a 
case  of  this  description,  annuities  are  legacies  imless 
the  context  of  the  will  shews  that  such  was  not  the 
intention  of  the  testator:  Nannoch  v.  Horton(a),  and 
Sibley  V.  Perry  (6).  But  the  exception  in  the  residuary 
clause  of  Mrs.  Kennel  from  the  legatees  enforces  by  the 
very  words  of  the  testator  the  suflSciency  of  the  word 
"legacy"  to  include  the  annuity.  By  excepting  an 
annuity  for  life  from  the  legatees,  to  whom  he  gives  the 
residue,  he  declared  that  an  annuity  for  life  is  in  his 
vocabulary  a  legatee  of  a  share  of  the  residue ;  and  I  can- 
not think  that  the  word  "  amount,"  though  in  strictness 


(a)  7  Ves.  391. 


(b)  Id.  522. 
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inapplicable  to  annuities,  is  of  such  unbending  force  as 
to  justify  me  in  excluding  from  a  share  of  the  residue  an 
annuitant  who  would  otherwise  be  entitled  to  share  in 
it:  Nannock  y.  Harton  (a).  This  annuity,  it  will  be  ob- 
served, is  a  life  annuity,  and  existed  at  and  after  the 
expiration  of  the  term  of  ten  years,  and  had  to  be  satis- 
fied out  of  the  estate  from  the  expiration  of  the  term 
to  the  death  oi  Elizabeth. 


1849. 


J^OgmmL 


The  specific  legacy  which  is  given  to  Stretch  Cowley 
Bromley  in  the  residuary  clause  must  be  governed  by 
the  same  consideration. 

The  next  question  is,  whether  the  wife  is  to  share  in 
the  residue.  That  such  was  the  intention  of  the  tes- 
tator cannot  be  imagined.  His  estate  is  not  to  be  con- 
verted for  the  purpose  of  division  as  residue,  until,  pos- 
sibly, ten  years  after  his  wife's  death.  In  making  the 
disposition  of  the  residue  he  contemplates  the  event  of 
her  dying  before  himself,  but  makes  no  disposition  of 
any  share  of  residue  supposed  to  be  given  to  her.  In 
the  event  of  her  surviving  him,  he  gives  her  a  life  in- 
terest in  the  whole  of  the  property,  which  at  her  death 
constitutes  or  (more  correctly)  includes  that  which  is 
directed  to  be  divided  as  residue.  These  observations 
I  admit  are  not  absolutely  conclusive.  If  the  widow 
survived  the  testator,  she  was  no  doubt  capable  of  taking 
an  interest  in  the  residue,  though  not  payable  until  ten 
years  after  she  was  dead,  and  the  circumstance  that  she 
took  a  life  interest  in  the  residue  is  not  absolutely  suf- 
ficient to  exclude  her  from  taking  a  share  of  the  fund 
in  which  she  is  tenant  for  life.  But  the  improbability 
that  such  can  have  been  the  intention,  and  the  circum- 
stance that  her  legacy  of  5002L  was  plainly  given  as  in- 


(a)  Ubi  Bupnu 
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come  to  meet  the  exigencies  of  the  first  months  of  widow- 
hood, raises  a  question  whether,  according  to  a  sound 
construction  of  the  will,  the  legacies  referred  to  in  the 
residuary  clause  as  measures  of  shares  of  residue,  are 
not  those  legacies  only  which  the  testator  gives  after 
his  wife's  death.  I  put  this  as  a  question  of  construc- 
tion— Can  a  testator  who  uses  such  language,  in  such 
circumstances,  be  understood  to  include  his  wife  (the 
tenant  for  life)  as  a  residuary  legatee?  I  think  not 
But  I  think  further,  that  the  legatees  named  in  the  re- 
siduary clause  are  plainly  exclusive  of  the  wife.  ''  The 
legatees  hereinbefore  named  *'  are  the  same  as  those  to 
whom,  in  the  preceding  line,  he  refers  as  persons  to 
whom  "the  several"'  annuities  and  legacies  therein- 
before bequeathed  were  given.  But  these  are  the  same 
whose  annuities  and  legacies  were  to  be  paid  out  of  a 
particular  fund;  and  that  particular  fund  was  the  fund 
with  which  the  testator  deals  after  his  wife's  death,  and 
that  fund  was  exclusive  of  his  wife's  legacy. 


The  case  of  Louisa  WorOdngUm  Bromley  raises  the 
third  question.  She  is  one  of  a  comparatively  numer- 
ous class,  to  whom  annuities  are  given  for  the  term  of 
ten  years,  and,  at  the  expiration  of  that  time,  a  gross 
sum  of  money,  i  ei,  a  legacy,  properly  so  called,  is  sub- 
stituted for  it.  The  legacy  follows  the  annuity.  They 
have  no  concurrent  existence.  And  it  is  observable, 
that,  in  the  greater  number  of  cases,  (not  in  all)  the  an- 
nuity is  the  exact  amount  of  the  interest  at  SL  per  cent 
of  the  sum  which  is  substituted  at  the  expiration  of  the 
ten  yeara  The  postponement  of  the  division  of  the  re- 
sidue for  a  term  of  ten  years  is  for  the  convenience  or 
supposed  convenience  of  the  estate,  and  when  the 
division  takes  place  the  annuity  ceasea  Can  it>  in 
such  case,  be  understood,  without  the  most  direct 
words,  that  a  testator  who,  for  the  convenience  of  his 
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estate,  postpones  the  division  of  his  residuary  estate,  and 
gives  an  annuity  during  the  postponement,  and,  the  pe- 
riod of  division  arrived,  substitutes  a  legacy  for  the  an* 
nuity,  refers  to  anything  but  the  substituted  legacy, 
where  he  uses  the  words  of  this  will?  Can  it  be  that 
his  words  refer  to  an  interest  past  and  determined, 
where  he  actually  provides  a  substitute  for  it,  to  which 
the  words  of  the  will  naturally  apply?  Apply  this 
question  to  the  case  of  the  widow,  and  suppose  her  le* 
gacy  of  500/.  to  entitle  her  to  a  share  of  the  residue, 
^-can  it  be  supposed  that  the  testator  intended  that, 
in  computing  her  share  of  the  residue,  the  value  of 
her  life  interest  in  the  residuary  estate  (which,  by  the 
supposition,  had  determined  for  ten  years)  should  be 
taken  into  account?  Yet  to  this  length  the  argu- 
ment must  go.  I  confess,  I  have  so  much  difficulty  in 
believing  that  the  testator  who  does,  in  a  sense,  con- 
tinue the  annuities  by  giving  the  value  of  them  in  a 
substitution  of  a  gross  sum,  could  have  contemplated  a 
retrospective  valuation  of  the  expired  annuities  as  the 
measure  of  the  interest  of  his  legatees  in  his  residuary 
estate, — ^and  the  opposite  construction  ascribes  to  him  so 
natural  and  probable  an  intention, — that  I  cannot  hesi- 
tate to  say  that  such,  in  my  judgment,  is  the  soimd  con- 
struction of  the  word  "  legacy  "  in  the  residuary  clause. 
If  it  were  not  for  Elizabeth  Bromley's  legacy,  this  point 
in  the  case  could  scarcely  admit  of  an  argument  The 
difference,  however,  between  her  case  and  that  of  Louisa 
WorthingUm  Bromley  is  this, — that  in  Elizabeth's  case 
(the  Court  being  forced  to  treat  the  annuity  as  a  legacy) 
there  is  nothing  but  the  annuity  to  refer  to  by  which 
the  words  of  the  will  can  be  satisfied,  and  her  legacy 
has  continued  after  the  ten  years.  In  the  case'of  Zoutsa 
WorihingUm  Bromley  a  legacy  properly  so  called  has 
been  substituted  for  it,  and  the  annuity  has  ceased.  I 
think,  by  excluding  the  annuity,  I  am  construing  the 
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1849.  words  of  the  will  in  their  natural  and  proper  sense, 
although,  possibly,  they  may  admit  of  a  different  con- 
struction. 

Jndgmeiu.  The  fourth  question  applies  only  to  Henry  Bromley's 
legacy.  Henry  was  a  legatee  of  residue  in  proportion 
to  the  amount  of  his  legacy,  which  lapsed  by  his  death 
in  the  lifetime  of  the  testator.  The  question  is,  in 
what  way  is  his  contemplated  share  in  the  residue  to 
be  dealt  with?  The  argument  on  one  side  was,  that  his 
share  of  the  residue  is  undisposed  of,  according  to  the 
common  rule  in  the  case  of  a  tenancy  in  common  of 
residue.  The  argument  on  the  other  side  was,  that  the 
legatees  to  whom  the  residue  was  given  were  those  who 
survived  the  testator.  No  case  was  cited  (a).  I  think 
the  former  is  the  sounder  argument,  and  that  the  share 
is  undisposed  of  The  will  speaks  from  the  death  of 
the  testator;  and  if  the  testator  chooses  to  give  the 
share  of  his  residue  to  a  dead  man,  that  share  is  undis- 
posed of  If  the  gift  had  been  to  A.j  B,,  and  (7.  equally, 
and  A.  had  died  in  the  lifetime  of  the  testator,  there 
would  be  no  question.  Why  should  the  decision  in  this 
respect  be  altered,  because,  in  order  to  favour  one  party 
more  than  another,  he  gives  them  legacies  of  different 
amounts,  and  directs  the  residue  to  be  divided  amongst 
them  in  proportion  to  those  legacies? 


Upon  the  fifth  point  I  must  adhere  to  what  I  said  in 
Fitch  V.  Wd)er  (6).  It  is  no  new  opinion  which  I  then 
expressed,  and  the  parties  appear  to  have  been  satisfied 
with  the  decision. 


Decree.  ^^^  Court  doth  declare,  that,  Elizahetk  Brondey  having  died 
within  the  period  of  ten  years  from  the  decease  of  Ron  Mary  Brum- 


(a)  See  HwnhU  t.  Skare^  supra,  p.  247.  {h)  6  Haie,  145. 
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ley,  the  widow  of  the  testator,  the  said  Elixabdh  Bromtey,  or  those 
in  her  right,  is  not  and  are  not  entitled  to  any  share  of  the  said 
testator's  real  and  personal  estate,  by  reason  of  the  annuity  of  (M. 
giyen  to  her  by  the  will  of  the  said  testator.  And  this  Court  doth 
declare,  that  the  said  Rmb  Mary  Brondey,  the  widow  of  the  said  tes- 
tator, or  those  in  her  right,  is  not  and  are  not  entitled  to  share  in 
the  said  testator's  residuary  real  and  personal  estate,  by  reason  of 
the  legacy  of  5(Xy.,  or  any  of  the  other  proyisiona  made  for  the  said 
Rom  Mary  BroTnley  by  the  said  will.  And  this  Court  doth  declare, 
that,  according  to  the  true  construction  of  the  said  will  of  the  said 
testator,  the  parties  to  whom  or  for  whose  benefit  pecuniary  or 
specific  legacies  are  given  at  the  expiration  of  ten  years  from  the 
decease  of  his  widow,  the  said  Roie  Mary  Bromley ,  upon  the  expir- 
ation of  such  ten  years,  became  and  are  entitled  to  the  residuary 
real  and  personal  estate  of  the  said  testator,  disposed  of  by  his  will,  in 
proportion  to  the  amount  of  their  respectiye  pecuniary  legacies  veA 
the  yalue  of  the  specific  legacies ;  and  that  the  persons  who  are  en- 
titled to  such  residuary  real  and  personal  estate  are  the  persons 
following,  that  is  to  say,  [administrator  of  Agnes  Bromley^  by  rea- 
son of  the  pecuniary  legacy  of  2000^.;  Louiea  WorthingUm  Bromley, 
in  her  own  right,  by  reason  of  the  pecuniary  legacy  of  1000^.;  the 
Defendants  Margaret  and  Maria  Couiey,  and  the  suryiyor  of  them, 
by  reason  of  the  sum  of  500^.  directed  to  be  laid  out  in  the  purchase 
of  an  annuity  to  them  and  the  suryivor;  the  respectiye  trustees 
of  settlements  made  by  the  two  suryiying  children  of  Major  Brom- 
ley, by  reason  of  their  respectiye  moieties  of  the  pecuniary  legacy 
of  SOCX)^.  giyen  to  the  children  of  Major  Bromley;  and  the  Plain- 
tiff Mary  Ann  Bromley  as  the  administratrix  of  the  said  Henry 
Thomas  Bromley,  by  reason  of  the  pecuniary  legacy  of  3000^.,  to 
which  the  said  Henry  Thomas  Brondey  became  entitled  as  the  only 
son  of  Stretch  Coufley  Bromley,  and  by  reason  of  the  yalue  of  the  spe- 
cific legacy  of  the  gold  watch,  chain,  and  seals  giyen  to  the  said 
Stretch  Coidey  Bromley  by  the  said  will ;  and  the  Defendant  Cran- 
stown  Oeorge  Ridoftt,  as  in  right  of  Louisa  his  wife,  by  reason  of 
the  pecuniary  legacy  of  500?.  giyen  to  her  by  the  said  will ;  and 
the  Defendant  Robert  Wright,  by  reason  of  the  pecuniary  legacy 
of  300^.  giyen  to  him  by  the  said  will.]  And  this  Court  doth  de- 
clare, that  the  said  testator  died  intestate  as  to  the  share  of  his  said 
residuary  real  and  personal  estate,  which  Henry  Bromley,  in  the 
said  will  named,  would  haye  been  entitled  to  if  he  had  suryiyed 
the  said  testator,  by  reason  of  the  pecuniary  legacy  of  1000?.  be- 
queathed to  the  said  Henry  Bromley  by  the  said  will;  and  this 
Court  doth  declare,  that  the  said  share,  to  which  the  said  Henry 
Bromley  would  haye  been  so  entitled,  and  undisposed  of  by  the  will 
of  the  said  testator,  so  £ur  as  it  consisted  of  real  estate,  deyolyed  to 
the  said  Stretch  Cotdey  Bromley,  as  heir-at-law  of  the  said  testator, 
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1849.  ^  ^^  quality  of  personal  estate ;  and  that  tlie  said  Plaintiff,  Mary 
Ann  Bnyndey^  ia  now  entitled  to  such  Bhare,  00  far  as  it  consisted  of 
real  estate,  as  the  administratrix  di  bonis  non  of  the  said  StrOeh  Oovh 
ley  Bromley;  and  that  the  said  share,  so  undisposed  of  as  aforesaid, 
so  far  as  it  consisted  of  personal  estate,  belongs  to  the  next  of  kin 

JOteree,  of  the  said  testator  living  at  his  decease,  and  is  now  payable  to  such 
next  of  kin,  and  the  legal  personal  representatiyes  of  such  of  them 
as  haye  since  died,  that  is  to  say,  the  said  I/miea  Worthington 
Bromley  in  her  own  right,  and  as  representatiye  of  the  said  EHiuh 
beth  Bromley,  deceased ;  the  said  Plaintiff,  Mary  Ann  Bromley,  as 
the  legal  personal  representatiye  of  the  said  Stretch  Ootoley  Bromley, 
deceased,  and  the  said  Frances  Diana  Burrowe,  as  the  legal  personal 
representatiye  of  the  said  Aynes  Bromley,  deceased,  and  the  said 
Mfert  Wright,  as  the  legal  personal  representative  of  Roee  Mary 
Bromley,  d^cetised,  in  the  pleadings  named.  And  it  is  ordered,  thwfe 
it  be  referred  to  the  said  Master  to  ascertain  the  value  of  the  spe- 
cific legacy  of  the  gold  watch,  chain,  and  seals  bequeathed  by  the 
said  testator's  will  to  the  said  Stretch  Cowley  Brondey.  And  this 
Court  doth  declare,  that  the  debts,  funeral  and  testamentary  ex- 
penses of  the  said  testator  are  principally  payable  out  of,  and  that 
the  amoimt  thereof  forms  a  deduction  from,  the  personal  estate  of 
the  said  testator.  And  it  is  ordered,  that  it  be  referred  to  the  said 
Master  to  inquire  and  state  to  the  Court  what  was  the  amount  of  so 
much  of  the  undisposed  of  part  of  the  said  testator's  residuary  es- 
tate as  the  said  Henry  Bromley  would  have  been  entitled  to  in  re- 
spect of  his  said  legacy  of  1000^.,  if  he  had  survived  the  said  testa- 
tor ;  and  to  state  what  was  the  value  of  so  much  thereof  as  consist- 
ed of  real  estate,  and  what  was  the  value  of  so  much  thereof  as 
consisted  of  personal  estate.  And  it  is  ordered,  that  it  be  referred 
to  the  Master  to  apportion  the  said  residuary  real  and  personal  ee* 
tate  of  the  said  testator,  disposed  of  by  his  said  will,  amongst  the 
said  several  pecuniary  legatees  and  specific  legatee,  or  the  persons 
in  their  right  as  aforesaid,  including  the  persons  entitled  to  the 
share  or  residue  to  which  the  said  Henry  Bromley  would  have  been 
entitled  as  aforesaid,  if  he  had  survived  the  said  testator,  in  propor- 
tion to  the  amount  of  the  said  pecuniary  legacies,  and  the  value  of 
the  said  specific  legacy,  by  the  said  will  given  to  such  pecuniary 
legatees  and  specific  legatee  respectively.  Further  directions  and 
subsequent  costs  reserved.    Liberty  to  apply. 


CASES  IN  CHANCBRY.  347 

1849. 

KIRWAN  t;.  DANIEL.  ^T^m!^ 

T  April  SM, 

HIS  case  is  reported  on  the  demurrer  of  Messrs.  TheCounxnay 

Danid  A  Co.,  VoL  V,  p.  493.    The  biU  was  afterwards  P"««^  ^^  • 

'  '  ^  caiue  to  fiir  as 

amended,  by  making  Messrs.  N.  <b  H.  Mayo  Defendants,  a  final  order 

•  .•  «       can  be  made. 

and  by  adding  the  alternative  prayer,  that,  m  case  the  notwithstand- 
Court  should  be  of  opinion  that  the  said  Defendants  ofan^tw^d 
Daniel  <k  Go.  were  not  liable  in  all  events  to  the  pay-  party  who  ia 

out  of  the  ju- 

ment  of  the  said  annuity  during  such  time  as  they  had  riadiction;  but 
been  or  should  be  in  the  receipt  of  the  said  consign-  ZaTbroughTto 
ments,  but  only  to  the  extent  of  any  surplus  of  the  pro-  ^^^^  ^^^^ 
duce  of  the  said  consignments  remaining  after  payment  duoe  of  the  e§- 
of  the  expense  of  the  proper  cultivation  and  mainten-  party,  in  the 
ance  of  the  said  estates,  or  other  payments,  then  that  the  agJi^d*con- 
amount  of  such  surplus  might  be  ascertained  under  the  «gn«««*mp«r- 

*^  ^  tormanoe  of  an 

direction  of  the  Court,  and  that  all  proper  accounts  agreement  to 
might  be  taken  for  that  purpose;  and  that,  in  taking  ZgaeMwen^' 
such  accounts,  the  said  Defendants  Daniel  Jk  Co.  might  c^refaied 
be  disallowed  all  sums  claimed  by  them  to  be  allowed  ^  ^"««*  an  ae- 

•  •  count  to  be 

in  priority  to  the  said  annuity  which  should  not  appear  taken  of  the 
to  have  been  paid  for  or  towards  the  proper  cultivation  ^^^y- 
and  maintenance  of  the  estatea  ^  ^y  the  con- 

eignees;  for,  aa 
the  abaent  party 
— ^— — ^—  would  neither 

be  bound  by  the 

The  SolicUor-General  and  Mr.  HeOumngtm,  for  the  JTdJl'.  to  u!^* 
Plaintiff.  ^f .!!'  * 

apect  of  the 
diarge  on  the 

Mr.  RoU  and  Mr.  Dickinson^  for  the  Defendants  Da-  estate,  nor  be 

•  1   m   ri  compelled  by 

flW  &  Co.  the  decree  for 

payment  of 

Mr.  Stinton,  for  the  Defendants  K  A  H.  Mayo.  t^^^u^ 

allow  in  the 
acoounta  of  hia  conaigneea  the  paymenta  to  be  made  by  them  in  pnnuance  of  auch  decree,  the 
accounta  of  the  receipta  of  the  produce  of  the  eatate  by  the  conaigneea  could  not  be  taken  for 
any  final  purpoae. 

It  ia  not  an  objection  to  a  decree  for  one  purpoae,  that  it  may  inTolye  the  neceaaity  of  taking, 
an  account,  which  account  it  may  poaaibly  be  neceaaaiy  to  take  in  anoUier  auit  for  another  pur- 


348 


CASES  IN  CHANCERY. 


1849.        Vicb-Chancelloe: — 

In  this  case  the  bill  is  filed  by  Mr.  Matthew  Kirwan  to 
recover  the  arrears  of  an  annuity  which  are  charged  upon 
Judgment,  an  estate  in  Montserrat,  of  which  estate  the  Damiela  are 
consignees.  The  owner  of  the  estate  is  John  Francis 
Kirwan,  and  the  Plaintiff's  claim  to  have  his  annuity 
paid  by  the  Daniels  arises  out  of  an  agreement  made 
between  John  Francis  Kirwan  and  the  Daniels,  under 
which  the  Danids  were  to  be  consignees  of  the  whole 
produce  of  the  estate,  and  were  to  accept  bills,  and  send 
out  supplies,  and,  amongst  other  things,  also  to  pay  the 
Plaintiff's  annuity.  I  was  of  opinion,  and  still  am,  that 
the  Plaintiff,  by  the  communications  between  the  differ- 
ent parties,  had  acquired  a  right  to  enforce  in  his  own 
favour  that  provision  which  originally  could  only  be  en- 
forced by  John  Francis  Kirwan.  However,  one  objection 
taken  to  the  relief  prayed  was,  that  JbAn  Francis  Kirwan, 
to  whom  the  plantation  belongs,  was  stated  and  proved 
to  be  out  of  the  jurisdiction,  and  consequently  that  the 
Court  could  not  make  a  decree  in  the  Plaintiff's  favour 
in  the  present  state  of  the  record  I  would  not  trust 
myself  to  decide  that  question  until  I  had  actually 
written  my  judgment  upon  the  merits  of  the  case.  If, 
when  I  have  stated  what  I  have  to  say  upon  the  ques- 
tion of  parties,  counsel  desire  to  know  my  view  of  the 
case  upon  its  merits,  which,  as  I  have  had  occasion 
twice  to  consider  the  case,  I  am  not  very  likely  to 
change,  I  will  read  it.  But  I  am  sorry  to  say  I  have 
come  to  the  conclusion,  that,  in  point  of  form,  I  can- 
not resist  the  objection  for  want  of  parties,  which 
arises  from  John  Francis  Kirwan  being  out  of  the  juris- 
diction. 


With  respect  to  the  objection  for  want  of  parties.  Lord 
Redesdale  says,  that  "the  Court  will  proceed  without 
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him''  [that  is,  without  an  absent  party]  ^'  against  the  1848. 
other  parties  as  far  as  circumstances  will  permit'' (a); 
and  adds,  "If  a  person  so  out  of  the  power  of  the  Court, 
is  required  to  be  an  active  party  in  the  execution  of 
its  decree,  as  where  a  conveyance  by  him  is  necessary, 
or  if  the  decree  ought  to  be  pursued  against  him,  as  the 
foreclosure  of  a  mortgage  against  the  original  mort- 
gagor or  his  representative  or  assign,  the  proceedings 
will  unavoidably  be,  to  this  extent,  defective  "(6).  In 
Browne  v.  Bl(yimt(c)  a  judgment  creditor  of  Sir  Charles 
Blount  sought  to  enforce  his  rights  against  the  property 
of  Sir  Charles  Blount  in  the  hands  of  trustees.  Sir 
Charles  Blount  was  out  of  the  jurisdiction  of  the  Court 
Sir  John  Leach  said,  that,  Sir  Charles  Blou/nt  being  the 
person  whose  interests  were  sought  to  be  affected  by  the 
decree,  the  suit  could  not  proceed  in  his  absence.  The 
rale  of  the  Court  then  appears  to  stand  thus:  The  Court 
in  general  requires  that  all  persons  interested  should  be 
parties  to  the  suit.  But  where  a  sufficient  reason  is  al- 
leged and  proved  for  proceeding  in  the  absence  of  an 
interested  party,  the  Court  will  proceed  in  his  absence 
as  far  as  it  can  make  a  final  order,  attending  to  this, 
that  he  will  not  be  bound  by  proceedings  had  in  his 
absence.  If  the  legal  estate  be  in  the  absent  party,  and 
a  conveyance  of  the  legal  estate  is  necessary,  a  decree  in 
his  absence  cannot  be  made.  If  a  foreclosure  be  the  ob- 
ject of  the  suit,  the  suit  cannot  proceed  to  a  decree  in 
the  absence  of  the  mortgagor,  for  such  a  decree,  in  his 
absence,  would  be  merely  nugatory.  In  Brown  v.  Blount 
Sir  John  Leach  thought,  that,  as  the  object  of  the  suit 
was  to  affect  the  interest  of  Sir  Charles  Blount,  the  suit 
could  not  proceed  in  his  absence.  If,  in  this  case,  the 
only  objection  were  founded  upon  the  consignees'  ac- 
coimts,  and  there  were  any  purpose  for  which  those  ac- 

(a)  Loid  RedisdaU,  Tr.  PL  164,         {h)  Id.  165.    See,  also,  Id.  32. 
4th  edit.  (c)  2  Run.  <fe  My.  83. 

VOL.  VIL  A  A  H.  W. 
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counts  could  finally  be  taken  in  this  suit  in  the  present 
state  of  the  record,  I  should  not  hesitate  to  proceed  in 
the  absence  otJohn  Frcmcia  Kirwan.  The  objection  (as 
expressed  in  terms)  was,  that  an  account  of  the  con- 
signments taken  in  his  absence  will  not  bind  him,  and 
that  an  account  of  the  same  consignments  may  have  to 
be  taken  a  second  time  against  the  Daniela  at  his  suit 
The  objection,  as  expressed,  alone,  would  not,  I  think,  be 
a  sufficient  reason  why  the  account  should  not  be  taken 
in  his  absence,  if  I  could  decree  payment  in  his  absence. 
The  single  object  of  this  suit  is  to  enforce  payment  of 
the  arrears  of  the  Plaintiff's  annuity.  Another  suit  for 
a  different  purpose, — ^that  of  taking  a  general  account 
of  the  consignments^ — ^may  perhaps  be  necessaiy,  and 
may  involye  a  repetition  of  the  accounts  taken  in  this 
suit.  But  I  cannot  consider  that  it  is  an  objection  to  a 
suit  for  one  purpose,  that  it  may  require  an  account  to 
be  taken  which  may  also  be  necessary  in  another  suit 
for  another  purpose. 

But  my  difficulty  is  this:  whatever  claim  for  the  ar- 
rears of  the  annuity  the  Plaintiff  may  establish  in  this 
suit,  the  Daniels  must  (ex  debito  justitiae)  be  allowed  the 
same  in  the  consignees'  accoimts  against.  Jb^n  Francis 
Kirwan;  but  if  John  FroMois  Kirwan  is  not  a  party,  he 
will  not  be  bound  by  the  account  taken  of  the  arrears  of 
the  annuity,  and  may  possibly  resist  the  payment  of  the 
annuity  in  his  account  with  the  Daniels.  To  that  extent, 
therefore,  the  proceedings  in  the  absence  of  JoAnjFVan- 
ds  Kirwan  would  not  be  to  any  extent  final  If  I  can- 
not go  on  to  direct  the  payment  of  the  annuity, — ^if  I 
cannot  take  the  account  of  the  arrears  due  in  the  ab- 
sence of  John  Francis  Kirwam,  so  as  to  bind  him, — the 
accounts  would  be  taken  for  no  useful  purpose. 

The  cause  must  stand  over,  with  liberty  to  make 
John  Francis  Kirwan  a  party. 
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I  may  observe,  that,  since  the  case  of  Browne  v.  Blount        1849. 
was  decided,  the  Qeneral  Orders  of  the  Court  have  en- 
abled Plaintiffs  in  this  Court  to  serve  Defendants  with 
the  subpoena,  although  they  are  out  of  the  jurisdic- 
tion (a). 

On  the  question  of  costs,  it  was  said  for  the  Phdntiff, 
that  the  objection  was  not  taken  by  the  answer,  and  for 
the  Defendants,  that  John  Francis  Kirwan  having  been 
made  a  Defendant,  and  process  prayed  against  him 
when  he  should  come  within  the  jurisdiction,  it  was  not 
an  objection  which  could  have  been  taken  by  the  an- 
swer, or  which  it  was  necessary  to  take,  for  the  Defend- 
ant might  have  duly  appeared  before  or  at  the  hearing. 

The  Court  ordered  the  costs  of  the  day 
to  be  paid  by  the  Plaintiff. 

(a)  Order  XXXIII,  May  1845.    See  WhUniare  y.  Ryan,  4  Hare,  612. 


8«A,  9<A,  \M 

PELLY  V.  WATHEN.  &30«A 

TTT  March. 

yy  ILLIAM  LEWIS,  the  mortgagor,  in  June,  1829,  The  Uen  of  a 
deposited  with  PhUip  Ufathen  the  title  deeds  of  two  ^^^/^ 

dient  ii  a  legal 
right,  which  cannot  be  greater  in  extent  than  the  interest  of  the  client  in  the  deedB,  and  does  not 
enable  the  lolidtor  to  retain  the  deeds  againit  third  parties,  where  the  client  conld  not  as  mintt 
soch  third  parties  giro  the  solicitor  a  lien  npon  the  property-  to  which  the  deeds  relate.  In  de- 
termining the  extent  of  such  lien,  equity  follows  the  law;  and  although  the  deeds  mig^t  haye  come 
to  the  possession  of  the  solicitor,  without  notice  of  a  prior  equitable  claim,  the  Court  giyes  eflfect 
as  against  the  solicitor  to  such  prior  equitable  right 

A  solicitor  does  not,  as  solicitor,  acquire  a  lien  for  his  costs  upon  the  documents  of  his  client 
which  came  into  the  posseanoa  of  the  solicitor,  not  in  that  character,  but  as  mortgagee  of  the 
client's  estate. 

A  solicitor  does  not  acquire  a  lien  for  costs  due  to  himself  solely,  upon  documents  which  came 
into  the  joint  possession  of  himself  and  his  partner  or  partners;  but  he  does  not  lose  his  lien  for 
such  costs  upon  documents  which,  haying  come  into  his  own  possession,  are  afterwards  con- 
tinued in  the  possession  of  himself  and  his  partner  or  partners. 

In  a  suit  by  a  puisne  mortgagee  to  redeem  two  prior  mortgages  of  distinct  portions  of  the  estate 
comprised  in  the  Plaintiff's  security,  and  to  foreclose  the  mortgagor  on  his  de&ult  of  redemption,— 
if  the  Plaintiff  should  redeem  neither  of  the  prior  mortgaces,  he  is  not  entitled  to  an^  decree 
against  the  mortga^r;  but  the  Ilaintiff  in  such  a  suit  (the  Defendants  not  haying  objected  or 
nect  that  the  suit  is  multiforious,)  may  redeem  one  of  the  prior  mortgages,  and 


not  being  able  to  object  that  the  suit  is  multiforious,}  may  redeem  one  of  the  prior  mortgages,  i 

A  a2 
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1849.  farms,  called  Naahend  and  Chantry,  and  certain  turn- 
pike-road shares,  accompanied  by  a  memorandum  of 
agreement  to  convey  and  assign  the  property  comprised 
in  the  deeds  and  the  road  shares  to  Phillip  Wathen,  by 
way  of  mortgage  for  securing  4000!.  and  interest,  for 
which  sum  Lewis  at  the  same  time  executed  his  bond 
to  Philip  Wathen,  Philip  Wathen  afterwards  died,  and 
the  bond  and  securities  became  vested  in  Anna  Wathen, 
his  executrix. 

By  indenture,  dated  the  14th  of  September,  1839, 
Letvis  executed  a  mortg^eot  Ins  Mindienhampton,  Bis- 
ley,  and  Stroud  estates,  and  all  other  his  real  estate, 
including  estates  at  Lyppiatt,  which  he  had  purchased, 
but  the  purchase  of  which  had  not  then  been  completed, 
(excepting  only  a  portion  he  had  contracted  to  sell,)  to 
the  Plaintiff -Bo6er^  Parker  Petty,  to  secure  several  sums 
and  interest  not  exceeding  10,0002.  in  the  whole,  with 
a  power  of  sale. 

On  the  14th  of  December,  1840,  Lewis  executed  a 
mortgage  of  Stancomhe  Farm,  and  other  parts  of  the 
Lyppiatt  estates,  (comprised  in  the  Plaintiff's  mortgage 
of  September,  1839,)  of  which  the  purchase  was  then 
incomplete,  to  Horatio  James,  to  secure  30002L  and 
interest;  and  on  the  8th  of  September,  1841,  Leuns 
executed  another  mortgage  of  the  same  premises  to 
Charles  Barton,  to  secure  lOOOl  and  interest  The 
premises  comprised  in  the  two  last-mentioned  inden- 
tures were,  upon  the  completion  of  the  purchase,  on 
the  8th  of  January,  1842,  conveyed,  subject  to  the 
mortgages  of  the  14th  of  December,  1840,  and  the 

oVtain  a  decree  for  redemption  or  foredosuie  against  the  mortgagor  in  respect  of  that  estate,  without 
redeeming  the  other  mortgage,  and  as  to  such  other  mortgage  submitting  to  the  Hiimiiiwal  of  the  hill. 

A  mortgagee  contesting  by  his  bill  the  right  of  a  solicitor  of  the  mortgagor  to  a  lien  upon  docu- 
ments relating  to  the  mortgaged  proper^,  in  priority  to  his  (the  Phiintiff*B)  chaige,  but  offiering, 
in  case  such  prior  lien  should  be  established,  to  pay  the  amount  due  in  respect  of  the  same,  is 
not  bound  by  such  offer  to  redeem  the  documents  to  which  the  solicitor's  lien  extends,  but  may 
abandon  his  right  to  the  documents  and  take  such  a  decree  as  his  position  of  mortgagee  entitles 
him  to,  in  priority  to  the  Uen  of  the  solicitor. 
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8th  of  September,  1841,  to  the  Defendant  Thomas  i848« 
Bassett  in  fee,  upon  trust  for  LewiSj  and  a  term  of 
1000  years  created  of  the  same  property  was  assigned 
to  the  Defendant  John  Qumey,  to  attend  the  inherit- 
ance. These  conveyances  were  dated  the  6th  and 
7th  of  August,  1841,  but  were  not  executed  until  the 
8th  of  January,  1842. 

On  the  14th  of  February,  1842,  soon  after  the  com- 
pletion of  the  purchase  of  the  LyppiaU  estates,  the 
mortgages  of  December,  1840,  and  September,  1841, 
(the  priority  of  which  to  his  own  the  Plaintiff  admitted), 
were  transferred  to  Oeorge  Wathen;  and  on  the  31st 
of  August,  1842,  a  Airther  sum  of  6732.  0^.  7(2.  being 
due  to  the  said  Oeorge  Watheny  the  same  was,  with  in- 
terest thereon,  charged  upon  the  premises  comprised  in 
the  transferred  mortgages. 

The  Defendant  Oeorge  Wathen  practised  as  a  solici- 
tor at  Stroud,  for  several  years,  up  to  June,  1833, 
when  Thomas  Bassett  entered  into  partnership  with 
him.  WcUhen  and  the  Defendant  Bassett  practised  until 
April,  1841,  when  John  Oumey  entered  into  the  part- 
nership, which  was  subsequently  composed  of  Wathen, 
Bassett,  and  the  Defendant  Owmey.  Oeorge  Wathen 
and  the  two  firms  successively  were  the  solicitors  of 
Lewis  until  the  27th  of  February,  1843,  when  they 
were  discharged  by  him. 

The  bill  was  filed  by  Pdly,  on  the  15th  of  March, 
1843,  against  Oeorge  Wathen,  Bassett,  &  Oumey,  Anna 
Wathen,  and  WiUiam  Leuns.  It  alleged  that  the  Plain- 
tiff had  applied  to  the  Defendants  Bassett  ^  Owmey 
to  permit  the  Plaintiff  to  inspect  or  take  copies  of  or 
extracts  firom  the  title  deeds  and  muniments  in  their 
possession,  in  order  that  the  Plaintiff  might  exercise 
his  power  of  sale,  but  the  Defendants  had  refused  to 
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8MmaU. 


produce  such  deeds  or  documents.  The  bill  denied 
the  right  of  the  Defendants  to  a  lien  on  the  deeds  as 
against  the  Plaintiff,  and  it  prayed  that  an  account 
might  be  taken  of  what  was  due  to  Oeorge  Wathen, 
under  the  indentures  of  December,  1840,  and  Septem- 
ber, 1841,  and  that  the  Plaintiff  might  be  at  liberty 
to  redeem  the  said  mortgaged  premises.  And,  if  the 
Court  should  be  of  opinion  that  the  Defendants  ITat&en^ 
B(M8ett,  &  Chimeyy  or  any  or  either  of  them  were  en- 
titled in  priority  over  the  Plaintiff  to  any  charge  or 
lien  upon  the  mortgaged  premises,  or  the  title  deeds 
and  documents  relating  thereto,  for  or  in  respect  of 
any  bill  or  bills  of  costs  due  to  them  or  any  of  them 
from  WiUiam  LevnSy  that  such  bill  or  bills  might  be 
taxed,  and  upon  payment  of  the  same  by  the  Plaintiff, 
(which  payment  the  Plaintiff  thereby  offered  to  make), 
the  Defendants  Bassett  <b  Oumey  might  be  decreed  to 
convey  and  assign  the  mortgaged  premises  and  terms  of 
years,  and  deliver  up  the  title  deeds  and  documents  to 
the  Plaintiff;  thatthe  Plaintiff  might  be  at  liberty  in  like 
manner  to  redeem  any  charge  or  lien  of  Anna  WtxAm 
on  the  mortgaged  premises  in  priority  to  the  Plaintiff; 
that  an  account  might  be  taken  of  what  was  due  to  the 
Plaintiff  on  his  mortgage;  and  that  Lewis  might  be 
decreed  to  pay  the  same,  together  with  what  the  Plain- 
tiff should  have  paid  in  redemption  of  the  premises 
to  Oeorge  Wathen,  Anna  Wathen,  and  Watheny  BaeseU, 
A  Oumey,  and  the  costs  of  the  t^uit,  or  be  foreclosed, 
or  that  the  mortgaged  premises  might  be  sold. 


On  the  SOth  of  March,  1843,  after  the  bill  was  filed, 
the  portion  of  the  LyppiaU  estates  comprised  in  the 
mortgages  which  had  been  transferred  to  OeorgeWaUien 
were  conveyed  by  Baaeett  to  Oeorge  Wathen  in  fee,  and 
the  term  was  assigned  by  Owmey  to  Cookey  in  trust  for 
OeorgeWatheUy  as  mortgagee,  for  securing  the  two  sums 
of  4000«.  and  673t  Oa  7d,  and  interest 
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The  Defendants  Waihen,  Basaett,  Jk  Owney  claimed  i840. 
a  lien  upon  all  the  deeda^  doonments,  and  muniments 
in  their  possession  rdating  to  the  mortgaged  premises 
for  the  amount  of  their  bills  of  coats,  in  respect  of 
general  business  done  for  Lewis,  the  mortgagor,  by 
George  Wathm,  Wathen  &  BaaeeU,  and  Watken,  Baum, 
is  Qumeyy  such  deeds,  muniments,  and  documents 
having  been  delivered  into  their  possession  without 
notice  of  the  Plaintiff's  mortgage.  Oeorge  Wathen  also 
claimed  to  hold  the  deeds  and  documents  relating  to 
the  LyppiaU  estate& 

At  the  hearing,  it  was  referred  to  the  Master  to 
inquire  what  incumbrances  there  were  upon  the  estates 
referred  to,  and  to  state  their  priorities,  and  also 
to  state  the  circumstances,  under  which  the  deeds 
and  documents  relating  to  the  property  came  into  the 
possession  of  the  Defendants,  the  solicitora  The  Mas- 
ter found  the  dates  of  the  respective  charges  to  the 
effect  above  stated.  He  found  that  the  Plaintiff  aided 
Lewis  in  effecting  the  mortgages  of  the  14th  of  Decem- 
ber, 1840,  and  the  8th  of  September,  1841,  and  did  not 
disclose  his  own  incumbrance  of  September,  1839 ;  and 
that  the  transfer  thereof  to  Oeorge  Waihen,  and  the  fur- 
ther charge  to  him,  of  the  31st  of  August,  1842,  were 
also  made  without  notice  of  the  Plaintiff's  mortgage; 
and  that  the  Plaintiff  had  notice  of  the  employment  of 
the  Defendants  WaOten,  Bassett,  cfe  Oumey  respectively, 
as  the  solicitors  of  Letvis,  and  that  they  so  acted  in  the 
purchase  of  the  LyppiaU  estates. 

It  appeared  by  the  report,  that  the  deeds  and  docu- 
ments in  the  possession  of  the  solicitors,  or  the  survivor 
of  them,  were  of  four  classes: — First,  those  relating  ex- 
clusively to  the  mortgaged  premises  comprised  in  the 
deeds  deposited  with  Philip  Waihen;  secondly,  those 
relating  to  the  mortgaged  property  which  had  come 
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into  the  possession  of  Oeorge  Wathen,  and  of  the  firm 
of  Wathen  &  BasseU,  as  attomies  or  solicitors  of  Lewis, 
before  the  date  of  the  Plaintiff's  mortgage;  thirdly,  those 
which  came  into  the  possession  of  WcUhen  if  BasseU, 
and  Wathen,  Bassett,  &  Qumey,  in  the  same  character, 
after  the  date  of  the  Plaintiff's  mortgage;  and  fourthly, 
those  which  came  into  the  possession  of  the  last-men* 
tioned  firm,  as  the  solicitors  of  Lewis,  on  the  comple- 
tion of  the  purchase  of  the  LyppiaU  estates.  The  Master 
found,  that  the  Defendants  Oeorge  Wathen,  Bassett,  is 
Oumey  had  at  the  time  of  the  decree,  and  that  Oumey, 
and  the  personal  representatives  of  (horge  WaJthen,  and 
Bassett  then  had  a  lien  on  the  deeds  and  documents 
included  in  the  three  last  classes,  in  priority  to  the 
Plaintiff's  mortgage  for  the  unpaid  balance  of  costs  for 
business  done  for  Lewis  by  the  successiye  firms  of 
Oeorge  Wathen,  Wathen  is  Bassett,  and  Wathen,  Bassett, 
is  Owmey,  down  to  the  time  of  their  discharge  by 
Lewis;  and  that  the  amount  of  such  lien  for  costs  in- 
curred whilst  the  business  was  carried  on  by  Oeorge 
Wathen  alone  was  2004Z.  9s.  4d,  by  Wathen  is  Bassett 
2847!.  109.  lOd,  and  by  Wathen,  Bassett,  is  Owmey 
7761.  lis.  Sd, — subject  to  the  reduction  (if  any)  of 
such  respective  bills  on  the  taxation  thereof. 


Several  exceptions  were  taken  to  the  Master's  report 
The  principal  questions  raised  in  the  cause  sufficiently 
appear  upon  the  judgment&  The  case  was  argued  upon 
the  exceptions  and  further  directions 


ArffumeiU. 


Mr.  Wood  and  Mr.  Bevir,  for  the  Plaintiff. 


The  SoUdtor-Oeneral  and  Mr.  Bazalgette,  for  the  re- 
presentatives of  Oeorge  Wathen  and  for  the  Defendant 
Oumey. 


Mr.  FoUett,  for  the  representatives  oi  Bassett 


OASES  IN  OHANOERT.  867 

Mr.  Sdwyuy  for  the  representatiyes  of  Arma  Waihsn;        1349^ 

Mr.  Chcmdless,  for  the  representatives  otLetvis,  the      Wabmm. 

mortgagor.  Argvimmt. 

The  cases  cited  were:  on  the  nature  and  effect  of  the 
solicitor's  lien,  Stedman  y.  Webb  (a),  Bozonv.  BoUand(b\ 
CluUon  V.  Pardonip),  Richards  v.  Platel(d),  MHU  v.  Fin- 
lay  (fi)y  Ex  parte  Sterling  (f);  as  analogous  to  other  liens 
acquired  in  the  course  of  trade  or  business,  without  spe- 
cial contreyct,Lawsony.Dicken8(m{g),  Jac6bsy.Latowr(h\ 
Clarke  v.  OHhert  (t) ;  on  the  extent  of  the  solicitor's  lien 
as  against  other  creditors  and  charges,  Molestoorih  y. 
Rohbin8(k\  Smith  v.  Clhichester(])y  Bltmden  v.  DesaH(m), 
Hoare  v.  Parker  (n),  Furlong  v.  Howard  (0),  Ex  parte 
Neabitt  (p),  Yowng  v.  Engliah^q),  Bernard  v.  Droyght{r\ 
Ogle  y.  Story  (a) ;  on  affecting  the  Plaintiff  with  notice 
that  the  Defendants  were  the  solicitors  of  Lewie,  and 
that  they  had  the  deeds  in  their  possession,  Bozon  v. 
WiUiame  (f),  Ogle  v.  Story  (u) ;  and  if  a  lien  should  be 
established  by  the  solicitors,  on  the  effect  of  the  length 
of  time  during  which  the  solicitors  had  allowed  the  pay- 
ment of  their  bills  of  coststo  be  in  arrear,  whereby,  except 
by  special  contract,  a  large  portion  of  the  debt  would 
be  barred  by  the  Statute  of  Limitations,  in  diminishing 
the  amoimt  of  the  lien  as  against  third  parties,  Oamidge 
y.  AUenby  (x). 

(a)  4  My.  <fe  Cr.  »6.  (Q  2  D.  A;  War.  393. 

(5)  Id.  354.  (m)  Id.  405. 

{€)  T.  <fe  R.  304.     Per  Loid  (n)  2  T.  B.  376. 

Eldan.  (0)  2Sch.  &  Lef.  115. 

(<0  1  Cr.  A  Ph.  79.  ip)  Id.  279. 

(e)  1  Beav.  660.  (q)  7  Beav.  10. 

(/)  16  Ves.  258.  (r)  1  Moll.  38. 

(y)  8  Mod.  306.  («)  4  B.  <fe  A.  735. 

(A)  5  Bing.  130.  (<)  3  T.  <fe  J.  150. 

(t)  2  Bing.  N.  C.  343.  {u)  4  B.  &  Ad.  735. 

(k)  2  J.  <!s  L.  358.  (t)  6  B.  ife  C.  373. 
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The  Plaintiff  became  second  mortgagee  of  the  free- 
hold estates  of  William  Lewis.  At  that  time^  the  legal 
estate  in  the  property  comprised  in  the  Plaintiff's  mort- 
gage was  vested  in  a  first  mortgagee,  and  the  property 
in  mortgage  was  also  comprised  in  a  term  of  years,  which 
was  vested  in  a  trustee  for  the  first  mortgagee.  In 
1841,  the  property  comprised  in  the  Plaintiffs  mortgage 
was  sold  by  the  mortgagor,  and,  upon  the  completion 
of  the  sale,  the  legal  estate  in  fee  was,  by  indentures 
dated  the  6th  and  7th  of  August,  1841,  conveyed  to  the 
Defendant  Baasett,  a  trustee  for  Letms,  and  the  term  was 
upon  the  same  occasion  assigned  to  the  Defendant  Cfur- 
ney  upon  the  like  trust.  Before  and  at  the  time  of  the 
Sale,  the  Defendant  George  Wathen  and  the  Defendants 
Bassett  is  Oumey  were  partners  as  solicitors,  and  were 
retained  and  employed  by  William  Leivie  as  his  solici- 
tors, in  transacting  the  business  of  the  sale;  and,  upon 
the  completion  of  the  sale,  the  title  deeds  relating  to 
the  property  in  mortgage  came  into  their  hands,  as  soli- 
citors for  WiUiam  Lewis.  Wathen,  Bassett,  <fe  Oumet/ 
claim  a  lien  upon  those  deeds,  for  costs  due  from  Lervis 
to  them,  or  one  of  them,  as  solicitors  for  Lewis  before 
the  deeds  came  into  their  possession,  and  also  for  costs 
incurred  since  the  deeds  came  into  their  possession. 
That  the  claim  of  the  solicitors  is,  to  some  extent,  good 
as  against  Leuns,  cannot,  I  apprehend,  be  disputed.  But 
the  Defendants,  the  solicitors,  have  set  up  a  very  exten- 
sive claim,  and  have  contended  that  their  lien  is  good, 
not  only  as  against  Letvis,  but  also  as  against  the  Plain- 
tiff, whose  security,  in  point  of  date,  has  precedence  of 
the  lien  of  the  solicitors,  considering  that  lien  as  com- 
mencing at  the  time  when  the  deeds  came  into  their  pos- 
session. The  question  to  which  this  claim  has  given 
rise  is  the  subject  of  exception,  and  this  I  shall  first 
consider.    In  considering  this  point,  I  assume  that  the 
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Defendants  Wathen^  Basaett^  is  Owney  had  no  notice        i849. 
of  the  PlamtifTs  claim  until  after  the  deeds  came  into 
their  possession. 


George  Wathen,  in  addition  to  the  claim  of  his  firm  or 
some  of  them  to  a  lien  for  costs  due  from  Lewis,  was 
mortgagee  of  part  of  the  property  comprised  in  the  Plain- 
tiff's mortgage  for  securing  three  sums  of  3000i,  lOOOl, 
and  673?. ;  and  on  the  30th  of  March,  1843,  being  a  fort- 
night after  the  bill  was  filed,  Bassett  conveyed  the  legal 
estate  in  fee  to  George  Wathen,  and  Gumey  assigned  the 
term  to  Cooke  as  trustee  for  Waiheuy  as  mortgagee;  but 
it  was  not  argued  at  the  bar,  nor  could  it  haye  been  ar- 
gued with  effect,  that  George  Wtxthens  interest  as  mortga- 
gee could  give  any  support  to  the  claim  of  lien  on  the  deeds 
set  up  by  the  firm,  or  the  members  of  the  firm,  against 
the  Plaintiff 

The  question  is  perfectly  simple.  The  Plaintiff  is 
mortgagee  of  the  landa  His  interest  is  equitable  by 
reason  only  that  the  legal  estate,  at  the  time  the  Plain- 
tiff took  his  security,  was  in  an  earlier  mortgagee.  The 
mortgaged  property  has  been  sold,  and  the  former  mort- 
gage paid  off  In  the  transaction  of  the  sale  and  pur- 
chase, the  deeds  came  into  the  hands  of  the  mortgagor's 
solicitor,  whose  lien  against  the  mortgagor  may,  for  ar- 
gument sake,  be  admitted.  The  Master  has  found  that 
the  lien  is  good  not  only  as  against  the  mortgagor,  but 
also  against  the  Plaintiff;  to  which  finding  the  Plaintiff 
has  excepted. 

The  general  question  was  much  considered  by  Sir 
Edward  Sugden,  in  Smith  v.  Chichester  (a),  in  Blunden  v. 

(a)  2  D.  <fe  War.  393. 


JudgmeiU, 
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Desart  (a),  and  in  Mclesworthy.  RMnnB  (b);  and  if  those 
cases  are  to  be  treated  as  authorities,  they  appear  to  me 
to  decide  this  case  in  favour  of  the  Plaintiff. 

In  the  first  two  cases,  before  Sir  Edward  Sugden^  the 
interest  of  the  party  claiming  adversely  to  the  solicitor 
appears  to  have  been  in  fact,  or  is  treated,  both  in  the 
argument  and  judgment,  as  a  legal  interest  in  the  land 
to  which  the  deeds  related;  and  if  the  interest  of  the 
Plaintiff  were  legal,  I  should  have  no  hesitation  in  the 
principal  case. 

The  law  in  general  commits  the  custody  of  the  title 
deeds  of  land  to  the  person  entitled  in  possession  to  the 
freehold.  Can  it  be  the  law  that  such  tenant  (the  te- 
naut  for  life,  for  example)  having  only  a  limited  interest, 
can  have  power  to  pledge  the  deeds  for  more  than  his 
own  interest  in  the  lands,  to  the  prejudice  of  the  re- 
mainderman ?  Nothing  but  the  most  overwhelming  au- 
thority could  sanction  an  answer  to  this  question  in 
the  affirmative.  He  could  not  so  deal  with  the  land  it- 
self The  lien  of  the  solicitor  gives  no  interest  in  the 
land,  but  only  a  right  to  retain  the  deeds  until  his  debt 
is  paid.  No  principle  would  sanction  the  conclusion 
that  the  solicitor  could  do  more  than  retain  the  deeds 
as  against  the  party  who  deposited  them,  to  the  extent 
of  the  interest  of  that  party.  The  same  reasoning  ap- 
plies to  any  limited  interest  The  client  gives  a  lien  to 
the  extent  of  his  own  interest  only, — ^that  is  to  say,  the 
lien  is  good  against  him,  but  no  further;  and  according- 
ly, in  Smith  v.  Chichester  and  Bhmden  v.  Depart  the  law 
is  so  laid  down  upon  numerous  authorities  cited  in  the 
judgments 

Expressions,  however,  occur  throughout  the  judgments 

(n)  2  D.  lb  War.  406.  {h)  2  J.  <fe  L.  358. 
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in  both  of  the  cases  referred  to,  from  which  it  might  be 
thought  that  a  legal  interest  in  parties  claiming  adverse- 
ly to  the  lien,  was  of  the  essence  of  the  principle  laid 
down  in  those  judgments.  The  reasoning,  however,  is 
independent  of  that  consideration.  The  reasoning  is,  *<v««^ 
that  the  lien  of  the  solicitor  gives  him  no  interest  in  the 
estate;  that  the  right  to  the  deeds  is  an  incident  to  the 
right  to  the  estate;  and  that  the  client  cannot  give  his 
solicitor  a  lien  on  the  deeds  more  extensive  than  he 
could  give  him  on  the  estate.  The  right  of  the  solicitor, 
it  is  said,  is  merely  passive,  and  cannot  be  enforced  by 
suit  The  law  simply  enables  him  to  work  out  satisfac- 
tion of  his  claim  against  his  own  client,  by  the  inconve- 
nience to  which  he  can  subject  the  latter  by  detaining 
his  deeds;  upon  this  the  conclusion  is  founded,  that  the 
right  of  the  solicitor  is  good  only  against  his  own  client. 
His  client,  it  is  said,  may  give  the  solicitor  a  lien  upon 
the  deeds  to  the  extent  of  his  own  interest  in  them,  but 
not  so  as  to  affect  the  rights  of  third  parties.  This  rea- 
soning applies  as  strongly  to  the  case  of  an  equitable  in- 
terest in  the  estate  as  to  a  legal  interest  And  according- 
ly in  Molemuorth  v.  Robbina  the  interest  of  the  party 
claiming  adversely  to  the  solicitor,  being  equitable  only. 
Sir  Edward  Svgden  applied  to  the  case  the  same  rea- 
soning as  he  had  done  to  the  two  former  cases. 

At  one  moment  during  the  argument,  it  occurred  to 
me  that  a  distinction  might  be  taken  in  favour  of  the 
solicitor,  that  the  lien  being  a  legal  right,  this  Court 
would  not,  where  the  possession  of  the  deeds  was  ob- 
tained without  notice  of  a  prior  equitable  claim,  disturb 
the  possession  to  which  the  law  attached  a  legal  right ; 
but  I  am  satisfied  that  such  a  view  of  the  case  is  falla- 
cioua  For  before  it  could  be  held  that  the  solicitors 
should  in  equity  be  allowed  to  retain  the  deeds,  the  na- 
ture and  extent  of  the  solicitors'  lien  must  be  deter- 
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mined;  and  if  the  lien  be  limited  at  law,  as  I  have  sup- 
posed, eqmty,  which  in  such  cases  can  only  follow  the 
law,  must  place  the  same  limit  upon  it  Upon  this 
point  I  am  quite  satisfied  to  follow  MotestDorih  y.Robbim^ 
which  I  consider  as  a  conclusive  authority  upon  the 
question.  Indeed,  the  distinction  between  the  legal  and 
equitable  claimant  can  scarcely  be  said  to  exist,  for  the 
equitable  incumbrancer  must  have  a  right  as  between 
himself  and  his  mortgagor,  and  those  claiming  under 
him,  subject  to  the  equity  in  the  land,  to  call  for  a  con- 
veyance of  the  legal  estate,  and  the  possession  of  the 
title  deeds  is  unnecessary  to  enable  the  mortgagor  to 
give  such  conveyance,  and  the  conveyance  once  obtam- 
ed  would  give  the  incumbrancer  the  right  which  is  es- 
tablished by  Smith  v.  Ckkkester  and  Bhmden  v.  Desart 
The  circumstance  that  he  had  notice  of  the  solicitor's 
claim  at  the  time  of  taking  the  conveyance,  cannot,  of 
course,  affect  his  rights  in  the  case  supposed 

Another  question  was  argued  with  reference  to  the 
continuance  of  the  lien  after  the  successive  alterations 
in  the  firm  of  solicitors  by  whom  the  deeds  were  held. 
On  this  point  I  am  clearly  of  opinion  that  the  lien,  once 
acquired,  would  not  be  affected  by  the  circumstance  that 
the  party  entitled  to  it  afterwards  admitted  a  partner 
or  partners  in  his  business;  but  I  also  think  that  the 
deeds,  which  first  came  to  the  joint  possession  of  the 
firm,  did  not  thereby  become  subject  to  a  lien  for  costs 
due  to  some  or  one  of  the  partners  separately,  who  may 
have  acted  as  solicitor  for  the  mortgagor  before  the  con- 
stitution of  the  firm  to  which  the  deeds  were  delivered. 


The  cause  was  afterwards  argued  on  further  direc- 
tiona 
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Vigb-Chaitgellob: —  1849. 

The  charges  on  the  mortgaged  property  comprised  in 
the  Plaintiff's  security  are,  as  I  understand,  first,  Qeorge 
Wathens  two  mortgages  as  assignee  of  the  mortgages  of 
1840  and  1841,  and  a  further  charge  created  in  1842. 
These  extend  to  a  part  only  of  the  property.  Secondly, 
Anna  Wathen'a  mortgage  on  other  parts  of  the  proper- 
ty. Thirdly,  the  Plaintiff's  mortgage  of  September, 
1839;  and  subject  to  these  charges  the  party  represent- 
ing Lewis  is  owner  of  the  equity  of  redemption.  It  ap- 
pears to  be  clear,  on  the  Master's  report,  that  the  pro- 
perty in  mortgage  to  Anna  Wathen^  as  the  representa- 
tive o{  Philip,  and  the  property  in  mortgage  to  Qeorge 
Waihen,  are  distinct  The  three  mortgages  otOeorge 
I  consider  as  one,  there  being,  for  the  present  purpose, 
no  reason  for  separating  them.  In  this  state  of  things 
several  questions  have  arisen,  which  are  now  to  be 
disposed  of. 

First,  a  Uen  was  claimed  by  Qeorge  Walhen  upon  the 
title  deeds  which  came  into  his  possession,  not  as 
solicitor  for  Lewisy  but  as  assignee  of  the  above-men- 
tioned mortgages  of  1840  and  1841.  Secondly,  a  ques- 
tion was  raised  with  respect  to  the  proper  decree  to  be 
made  as  between  the  successive  mortgagees  and  the 
mortgagor,  excluding,  for  the  present,  the  solicitor's 
claim  of  lien  upon  the  deeds,  as  distinct  from  his 
claim  under  the  mortgage.  Thirdly,  with  regard  to 
the  effect  of  the  offer  or  alleged  offer  in  the  bill  to 
pay  the  amount  of  any  lien  which  the  solicitors  or 
any  of  them  might  establish  upon  any  papers  in  iheir 
hands.  Fourthly,  some  questions  of  costs  were  ai^ed 
with  reference  to  the  claims  of  lien,  which  have  been 
made.  And,  fifthly,  a  question  was  raised  with  re- 
spect to  the  right  of  certain  of  the  mortgagees  to  have 
a  reference  as  to  lasting  improvements. 
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1649.  ^  ^  ^^^  ^^  point,  I  think  Oearge  WaA^n  cannot 

sustain  his  claim  of  lien  as  solicitor  upon  the  title  deeds, 
which  came  into  his  possession,  not  as  the  solicitor 
of  LemSy  but  as  the  assignee  of  the  mortgages  of  1840 
Jud^fmmi.  ^^^^  1841.  If  the  extent  of  a  solicitor's  lien  is  to  be 
governed  by  the  law  of  lien  in  other  cases,  there  can 
be  no  doubt  that  such  is  the  proper  conclusion:  and 
I  refer  to  the  cases  cited  by  counsel ;  the  case  of  Lamson 
V.  Dickenson  (a)  is  to  some  extent  an  authority  that  the 
lien  of  the  solicitor  is  governed  by  the  same  rules  as 
other  cases  of  lien.  I  have  no  doubt  upon  this  point, 
regard  being  had  to  the  Master's  finding. 

Upon  the  question  of  the  form  of  the  decree,  I  am 
reluctant  to  say  anything.  This  is  the  common  case 
of  a  bill  by  a  puisne  mortgagee  against  the  prior  mort- 
gagee and  mortgagor  for  redemption  and  foreclosure 
The  forms  of  decrees  in  such  cases  are  well  understood, 
and,  unless  a  difficulty  is  found  by  the  officers  of  the 
Court  charged  with  the  duty  of  drawing  up  such  de- 
crees, it  is  not  usual  for  the  Court  to  do  more  than 
direct  the  usual  decree  to  be  drawn  up.  Two  points 
were,  however,  made,  which  I  will  shortly  notice.  With 
respect  to  one  point,  argued  by  Mr.  Chandlesa^  I  wiU 
only  say,  that,  unless  the  B^istrar  in  drawing  up  the 
decree  shall  find  the  form  to  be  other  than  I  suppose, 
I  think  Mr.  Chafidlesa  must  be  right  in  contending, 
that,  if  the  Plaintiff's  bill  should  stand  dismissed  in 
consequence  of  the  Plaintiff  not  redeeming  either  of 
the  prior  mortgages,  that  is  to  say,  the  mortgages  of 
Oearge  WcUhen,  which  I  consider  as  one  mortgage,  or 
the  mortgage  of  Anna  Wathen^  he  the  Plaintiff  would 
not  be  entitled  to  any  decree,  as  against  the  mortgagor, 
for  redemption  or  foreclosure.  The  inquiry  as  to  priori- 

(a)  8  Mod.  306. 
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ties  decides  nothing.  I  do  not,  however,  agree  with  i849. 
the  argument,  that  the  Plaintiff  is  imperatively  bound 
to  redeem  Oeorge  WcUhen's  mortgages  and  also  Anna  Wor 
thena  mortgage,  under  pain  of  having  his  bill  dismissed 
as  to  botL  He  must,  indeed,  redeem  Oeorge  Waihen'a  ••*'w«««* 
mortgages  altogether,  or  have  his  bill  dismissed  as  to 
him;  for  it  is  Oeorge  Wathena  right  to  insist  that  he 
shall  be  redeemed  as  to  all  his  mortgages,  or  not  any. 
Such,  at  least,  I  understand  Oeorge  WcUhen'a  position 
to  be.  But  the  point  made  by  the  mortgagor's  counsel 
was,  that,  as  between  himself  and  the  Plaintiff,  the 
only  decree  to  which  the  Plaintiff  could  be  entitled 
was  a  decree  for  redeeming  Oeorge  Wathen'a  mortgages 
and  Anna  Wathen'a  mortgage,  and  also,  that,  if  he  did 
not  redeem  both,  the  decree  must  direct  the  dismissal 
of  the  bill  as  to  both.  Suppose  the  case  of  two  estates 
belonging  to  a  party  who  mortgages  one  to  A.  and 
another  to  R,  and  subsequently  both  to  C.  It  could 
not  be  said  that  C.  might  not  redeem  A.  without  re- 
deeming R  The  case  of  CoUingham  v.  Harl  of  Shrews- 
bury (a),  certainly,  has  nothing  to  do  with  this  question. 
In  that  case  the  decree  made  at  the  Rolls  required  the 
Plaintiff,  in  the  clearest  terms,  to  redeem  both  mort- 
gages, and  directed  the  dismissal  of  the  bill,  if  he  did 
not  redeem  both.  The  question  here  is,  not  whether, 
if  my  decree  were  worded,  as  it  was  in  that  case,  the 
Plaintiff  could  redeem  one  only  of  the  prior  mortgages, 
but  whether  I  may  not  so  word  the  decree  as  to  entitle 
the  Plaintiff  to  redeem  both  or  either:  and  I  am  clearly 
of  opinion  that  the  Plaintiff  is  entitled  to  have  his  de- 
cree so  worded.  I  give  no  opinion  as  to  whether  the 
Plaintiff  would  be  entitled  to  such  a  decree,  if  Oeorge 
Waihen'a  mortgages  and  Anrui  Wathena  mortgage  had 
comprised  the  same  property:  that  is  not  the  case  here. 

(a)  3  Hare,  627. 
VOL.  VII.  BB  H.  W. 
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1849.  The  Master  finds  the  property  in  OeorgeWathen'a  mort- 
gages and  that  in  Anna's  are  not  the  same  in  any  re- 
spect ;  but  the  Plaintiff's  mortgage  includes  the  property 
in  both  the  prior  mortgage&  Why,  then,  should  he  not 
/i»dgm£fU.  j^  entitled  to  the  decree  he  asks?  No  case  was  cited 
in  support  of  the  proposition,  that  in  such  a  case  a 
second  mortgagee  of  two  distinct  properties  mortgaged 
to  two  different  persons  may  not  redeem  one  without 
redeeming  both. 

The  question,  it  must  be  remembered,  is  one  in 
which  the  mortgagor  only  is  interested.  The  mortga- 
gees have  no  interest  in  it  The  proposition,  so  con- 
sidered, amounts  to  this,  that  a  mortgagee  cannot,  ad 
between  himself  and  his  own  mortgagor,  abandon  part 
of  his  security,  and  work  out  satisfaction  of  his  claim 
against  the  remainder  of  his  security.  This,  I  say,  is,  in 
substance,  the  proposition  contended  for.  It  is  clear 
that  the  Pliuntiff  might,  out  of  Court  or  in  a  separate 
suit  to  which  the  mortgagor  was  not  a  party,  have  be- 
come first  mortgagee  of  either  of  the  mortgages  which 
has  priority  over  his  own,  and,  haying  done  so,  he 
might,  in  a  suit  confined  to  the  property  of  which  he 
had  thus  become  first  mortgagee,  have  compelled  the 
mortgagor  to  redeem  him,  or  be  foreclosed  The  cir- 
cumstance, that  the  Plaintiff  seeks  to  redeem  both 
prior  mortgages  in  one  suit,  is  no  reason  for  altering 
his  rights  as  between  himself  and  the  mortgagor;  and 
neither  mortgagee  can  have  any  interest  in  that  which 
is  done  as  to  the  other.  It  cannot  concern  Anna  War 
then  whether  Oeorge  Waihen  be  redeemed  or  not,  nor 
can  it  concern  Oeorge  whether  Anna  be  redeemed.  Sup- 
pose the  simple  case  of  a  bill  by  a  mortgagor  against 
two  separate  mortgagees  of  distinct  property,  and  no 
objection  made  by  either  of  them  to  their  being  joined 
in  the  suit.   I  put  such  a  case,  because  the  second  mort- 
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gagee,  as  between  the  first  mortgagee  and  the  mortga- 
gor, is  in  the  same  position  as  the  mortgagor, — can  either 
of  those  two  Defendants  say,  *^  unless  the  Plaintiff  shall 
redeem  his  other  property,  with  which  I  have  no  con- 
cern, he  shall  not  redeem  me?" — ^I  do  not  think  that  can 
be  The  Registrar  tells  me,  that  he  is  satisfied  the  forms 
of  the  Court  allow  the  redemption  of  one  of  the  mort- 
gages, and  I. cannot  doubt  it.  I  think,  therefore,  that 
the  Plaintiff  is  entitled  to  have  a  decree  for  redemp- 
tion by  the  mortgagor  as  to  the  whole  of  the  property, 
that  is  to  say,  both  mortgages,  if  the  Plaintiff  shall  re- 
deem both;  or  as  to  such  one  of  the  mortgages  as  he 
shall  redeem,  confining  the  order  for  dismissal  to  such 
mortgage  as  he  shall  not  redeem;  and  following  up 
the  decree  as  to  such  mortgages  or  mortgage  as  he  shall 
redeem  by  a  decree  for  redemption  or  foreclosure  against 
the  mortgagor.  If  the  Plaintiff  redeems  both,  the  com- 
mon decree  follows,  and  if  only  one,  then  his  bill  is 
dismissed  as  to  the  other;  and  with  respect  to  that 
which  he  redeems,  he  takes  the  common  decree  of  fore- 
closure against  the  mortgagor  (a). 


1849. 


(a)  The  Reporter  has  been  fa- 
TDured  hj  Mr.  Shapter  with  the 
following  note  of  a  foreclosure 
suit  embracing  diBtinct   mort- 


gagea  of  distinct  estates  by  the 
same  mortgagor,  which  was 
heard  before  this  branch  of  the 
Court:— 


HOLIIBS  V.  TURirBB.  j^^  e^^ 

IhE  bill  was  brought  bj  ffolmea  and  Wardroper  against  Tumeff  A  mortgagee 

a  lunatic,  and  ChaOen,  his  committee,  and  stated  that  Turner  had,  ^^^  ■epwate 

bj  indentures  of  lease  and  release  of  31st  January  and  1st  Febru-  created^  the 

axy,  1832,  mortgaged  an  estate  at  FitUeworth  and  Pulboronffh  unto  same  mortga- 

ihe  Plaintifis,  to  secure  1000?.  and  interest ;  and  by  deed  poll  of  26th  ^^  ^  ^^^' 

July,  1832,  had  further  charged  the  same  property  to  the  Plaintiflb,  ]uig  ^ot  a  right 

to  secure  a  further  sum  of  1000?.  and  interest ;  and  by  deed  poll  of  the  to  fbredoee 

21st  of  August,  1837,  had  further  charged  the  same  property  to  the  ^.*^*^J° 

of  the  aggre- 
gate amoimt  of  the  mortgaged  debts ;  bvt  can  only  foiedoae  each  estate  separately,  on  non-pay- 
ment of  what  IB  seeored  upon  it. 

Form  of  decree  for  facedosiire  where  the  mortgagee  has  a  l^gal  mortgage  for  the  whole  of  hii 
debt  on  one  of  the  mortgagor's  estatei^  and  an  equitable  mortgage  for  part  of  his  debt  on  another 
of  the  mortgagor's  estates. 

BB2 
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The  third  point  is  one  of  more  difficulty.  The  first 
obseryation  is,  that  the  offer  in  the  bill  is  not  embodied 
in  the  decree.  I  agree,  however,  that  if  the  Plaintiff  was 
bound  to  do  that  which  he  has  offered  to  do  for  the 


HOLXIS 

V. 

TvBnm. 


Plaintiflb,  to  secure  a  fxirther  sum  of  198U.  and  interest ;  and  that, 
on  the  same  21st  of  August,  Turner  deposited  with  the  Plaintiffs 
the  title  deeds  of  his  estate  at  tSitn/oldf  accompanied  bj  a  memoran- 
dum of  that  date,  declaring  that  the  deposit  was  made  in  order  to 
further  secure  the  said  three  sums  of  1000^.,  10002.,  and  1981/.,  and 
interest.  The  bill  then  stated  a  deed  poll  of  the  24th  of  August, 
1839,  whereby  Turner  further  charged  the  FiuUworth  and  Pvib<h 
rouffh  estates  with  a  further  sum  of  4002.  and  interest,  to  be  paid  to 
the  Plaintiffs.  After  stating  the  proceedings  in  the  lunacy,  the  bill 
prayed  that  it  might  be  declared  that  the  hereditaments  and  pre- 
mises comprised  in  the  title  deeds  so  deposited  with  the  Plaintifis  by 
the  Defendant  John  Turner,  on  the  2l6t  day  of  August,  1837,  and 
mentioned  in  the  said  memorandum  of  deposit,  stood  charged  with, 
and  are  a  security  for,  the  said  several  sums  of  10002.,  10002.,  and 
19812.,  together  with  lawful  interest  thereon  remaining  due  to  the 
said  Plaintiffs ;  and  that  an  account  might  be  taken  of  what  was 
due  to  the  PlaintifEs  for  principal  and  interest  on  the  said  sums 
of  10002.,  10002.,  19812.,  and  4002.  so  advanced  on  or  secured  by  the 
said  several  mortgage  deeds  and  other  securities ;  and  that  the  De- 
fendants might  be  decreed  to  pay  to  the  Plaintiflb  the  amount  of 
what  should  appear  due  and  owing  to  the  Plaintiffs  on  taking  such 
account,  together  with  the  costs  of  this  suit,  by  a  short  day,  <fec.,  the 
Plaintiffs  being  ready  and  willing,  on  being  paid  the  said  princi- 
pal money  and  interest,  and  costs,  to  reconvey  unto  the  Defendants, 
or  as  this  Court  should  direct,  such  of  the  said  mortgaged  here- 
ditaments  and  premises  as  were  vested  in  the  Plaintiffs  by  virtue  of 
the  said  mortgaged  indenture  of  the  Ist  day  of  February,  1832,  and  to 
redeliver  to  the  Defendants,  or  to  such  person  as  this  Court  should 
direct,  the  title  deeds  so  deposited  by  the  Defendant  John  Turner 
in  the  hands  of  the  said  Plaintiffs  as  aforesaid ;  and  that,  in  default 
of  such  payment,  the  Defendant  John  Turner,  and  all  persons 
claiming  under  him,  might  be  foreclosed  from  all  right  and  equity 
of  redemption  in  and  to  the  hereditaments  and  premises  comprised 
in  and  charged  by  any  of  the  said  mortgage  deeds  and  securities ; 
and  that  the  Defendants,  and  all  proper  parties,  might  be  decreed 
to  join  in  conveying  to  the  Plaintiffs  and  their  heirs,  or  as  they 
should  direct,  free  from  all  incumbrances,  such  of  the  aforesaid  he- 
reditaments and  premises  as  were  comprised  in  the  said  title  deeds 
deposited  in  the  hands  of  the  Plaintiffs,  or  that,  in  default  of  such 
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Defendants  in  this  case,  (the  decree  having  directed  in- 
quiries only),  the  Defendant  is  not  too  late  on  further 
directions  to  claim  such  benefit  of  the  offer  as  he  is  en- 
titled to.    Indeed,  without  the  offer,  the  Court  would 


1849. 


Judgment, 


payment  as  aforesaid,  all  the  aforesaid  hereditaments  and  premises 
might  be  sold  by  and  under  the  direotion  of  the  Court,  and  that, 
out  of  the  proceeds  of  such  sale,  the  amount  which,  upon  taking 
such  account,  should  be  found  due  as  aforesaid,  might  be  duly  paid 
and  satisfied ;  and  that,  in  the  event  of  a  sale  being  ordered  as  afore- 
said, the  Defendants,  and  all  proper  parties,  might  be  ordered  to 
join  in  making  a  yalid  and  effectual  conToyance  of  the  said  here- 
ditaments and  premises  to  any  purchaser  or  purchasers  thereof,  and 
to  deliyer  up  to  such  purchaser  or  purchasers  all  title  deeds,  docu- 
ments, and  eridences  relating  thereto ;  and  for  a  recelTer. 


Mr.  yZotf^and  Mr.  WetkereUy  for  the  Plaintiffs. 
Mr.  Shapteff  for  the  Defendants. 


It  being  objected,  at  the  hearing,  that  the  Plaintiffs  had  no  right 
to  foreclose  or  sell  the  Slif^old  estate  in  default  of  payment  of 
the  four  mortgage  debts,  whilst  three  only  were  charged  on  it, 

TheViOB-CHAVcsLLOB  made  a  decree  for  foreclosure  of  the  Fii' 
Uewartk  and  PvXborfmgh  estates,  on  non-payment  of  the  sums  se- 
cured thereon ;  and  for  foreclosure  of  the  SUnrfM  estates,  on  non- 
payment of  the  sums  secured  thereon ;  and  for  a  receiyer  as  to  the 
SlinfM  estate,  and  (if  Defendants  did  not  object)  of  \h»FiuUwofih 
and  PMonmgh  estate. 


This  Court  doth  declare,  that  the  title  deeds  relating  to  the  es- 
tate at  SlinfM,  in 'the  county  of  Subbop,  mentioned  in  the  memor- 
andum of  the  Slst  day  of  August,  1837,  in  the  pleadings  kc,  haying 
been  deposited  by  the  Defendant  John  Turner  in  the  hands  of  the 
said  Plaintiffs,  the  said  Plaintiffs  are  entitled  to  be  considered  as 
mortgagees  of  the  premises  comprised  in  such  title  deeds ;  and 
this  Court  doth  order  and  decree  the  same  accordingly.  And  it  is 
ordered,  that  it  be  referred  to  the  Master  Ac,  to  take  an  aocoimt 
of  what  is  due  to  the  Plaintiffs  for  principal  and  interest  on  the 
seyeral  securities  in  Ac,  dutinffuishinff  what  is  due  on  euek  deposU 
from  what  is  due  on  the  mortgage  indentures  and  deeds  poll  relate 


HOLMIS 

TuRiin. 


Argnmad, 


Judgment, 


JjtcTte* 
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JydffiMni, 


compel  the  Plaintiff  to  do  what  was  equitable,  as  the 
price  of  the  decree  he  obtains.  Lord  Eldon  has  re- 
peatedly made  the  observation,  "  I  want  no  offer,  if 
equity  entitles  me  to  do  it  I  will  do  whatever  is 
equitable."    But  the  Defendants,  the  solicitors,  have 


HOLMIS 

V, 
TVBVBB. 

Jkcrtc 


ing  to  the  estotef  at  Fitdeworth  Mid  PvUBbotfrngh  in  the  county  of 
8u99ese,  in  the  pleadings  mentioned.  And  it  is  ordered,  that  the 
Taxing  Master  ^c,  do  tax  the  Plaintiffii  their  ooits  of  this  suit; 
and,  upon  the  Defendants  paying  unto  the  said  PlaintiA  what  shall 
he  reported  due  to  them  for  principal  and  interest  due  on  mieh  de- 
pant,  and  their  said  costs,  within  six  months  after  the  Master  shall 
haye  made  his  report,  at  such  time  and  place  as  the  said  Master 
shall  appoint,  it  is  ordered,  that  the  Plaintiffs  do  deliTer  up  all 
deeds  and  writings  in  their  custody  or  power  relating  to  the  said 
premises  at  8UvfMy  upon  oath,  to  the  said  Defendants,  or  to 
whom  they  shall  appoint ;  but,  in  default  of  such  payment,  it  is 
ordered,  that  the  Defendants  do  convey,  and  procure  all  proper 
parties  to  join  in  couTeying  the  same  to  the  said  Plaintiff,  or  as 
they  shall  appoint,  free  and  clear  from  all  incumbrances  made 
by  them,  or  either  of  them,  or  by  any  person  or  persons  claiming 
by,  from,  or  under  them;  and  the  said  Defendants  are  to  deliver, 
on  oath,  all  deeds,  papers,  and  writings,  in  their  custody  or  power 
relating  thereto,  to  the  said  Plaintifis,  or  to  whom  they  shall  ap- 
point. And  it  is  ordered,  that  the  Master  do  settle  such  convey- 
ance, in  case  the  parties  differ  about  the  same ;  amd^  upon  the  De- 
fendants paying  to  the  said  Plaintiffs  what  shall  be  reported  due  to 
them  for  principal  and  interest  on  the  said  mortgage  indentures 
and  deeds  poll  relating  to  the  said  estates  at  FUdeuforth  and  Pvl- 
horoughf  with  such  costs  as  aforesaid,  within  the  »aid  six  months 
hereinbefore  mentioned,  it  is  ordered,  that  the  Plaintiffs  doreconvey 
the  premises  comprised  in  the  said  indentures  and  deeds  poll,  free 
from  all  incumbrances  made  by  them,  or  either  of  them,  or  by  any 
person  or  persons  claiming  by,  from,  or  under  them,  and  deliver  up, 
upon  oath,  all  deeds  and  vrritings  in  their  custody  or  power  relating 
thereto,  to  the  said  Defendants,  or  to  whom  they  shall  appoint;  but, 
in  default  of  such  payment,  it  is  ordered,  that  the  said  Defendant 
J,  Turner  do  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of  and  in  the  last-mentioned  mortgaged 
premises.  And  it  is  ordered,  that  the  Master  do  appoint  a  proper 
person  to  be  receiver  of  the  rents  and  profits  of  all  the  premises  at 
SUnfdd  comprised  in  the  hereinbefore  mentioned  title  deeds .  [Usual 
directions  consequent  on  such  appointment,]  And  for  the  better 
taking  he.    Liberty  to  apply. 
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eontended  that  the  offer  in  the  bill  is  binding  upon  the  i849. 
Plaintiff,  whether  he  was  eqmtably  bound  to  do  the 
thing  he  has  offered  to  do  or  not  A  gratuitous  offer, 
they  say,  is  equally  available  to  them,  as  one  which  the 
Plaintiff  was  bound  to  make.  The  Plaintiff,  I  under-  «<v"««»^ 
stand,  is  now  desirous  of  abandoning  all  claim  to  the 
documents  in  the  possession  of  the  solicitors,  except 
those  to  which  he  has  entitled  himself  in  his  character 
of  mortgagee,  discharged  of  the  lien  claimed  by  the 
solicitors, — ^which  he  might  do  unless  his  offer  binds 
him.  And  this  is  the  point  I  am  called  upon  to  decide. 

I  should  very  reluctantly  sanction  the  proposition.  Whether,  and 

-  A  •  «  «  in  what  riiicfl, 

that  a  party  may,  as  a  matter  of  course,  withdraw  an  a  plaintiff,  who 
offer  gratuitously  made  by  his  bilL  It  is  impossible,  in  ^^J^J^. 
the  abstract,  to  say  what  effect  such  an  offer  might  far^toraWt 

to  certain  temUf 

have  had  upon  the  defence  in  the  cause,  or  on  the  evi-  onhii part,may, 

•I  .  .  _x     ir  'x  At  or  alter  the 

dence  given  in  support  of  it  hearing  of  the 

came,  withdraw 
•nch  offier,  and 

In  Dr.  Battine'a  case  (a),  mentioned  by  Lord  Eldon  in  f^.**^  't 

^  ^'  ■'  hef  in  the  nut, 

Dafdt  V.  Duke  of  Marlborough  (6),  Dr.  BaUine  filed  a  —^wat. 
bill  to  set  aside  an  annuity  deed,  offering  by  his  bill  to 
repay  the  purchase-money  of  the  annuity.  Lord  Sldon 
said  that  the  offer  was  gratuitous;  but  nevertheless,  the 
Court  held  the  Plaintiff  to  his  offer.  The  question  is, 
whether  I  ought  to  do  so  in  the  present  case.  The  so- 
licitors, the  Defendants,  claim  a  lien  upon  the  title 
deeds  relating  to  the  Plaintiff's  mortgage,  and  in  this 
claim  they  have  failed  altogether,  so  far  as  the  Plaintiff 
is  entitled  to  the  deeds  in  respect  of  the  mortgage,  and 
so  far  as  he  considers  those  deeds  in  their  possession  to 
be  material  to  his  title  as  mortgagee.  Suppose  the  only 
document  upon  which  the  solicitors  have  established  a 

(«)  aSwanflt.  156,  n.  (6)  Id.  134,  167. 
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lien  against  the  Plaintiff  to  be  a  duplicate  copy  of  an 
immaterial  paper  relating  to  the  mortgaged  property, 
and  that  the  offer  is  gratuitous,  is  the  Plaintiff,  by  rea- 
son of  the  offer  which  he  has  made  in  this  bill,  and  that 
Jvdffmmt.  oi^ij^  to  be  compelled  to  discharge  the  amount  o{  Lewis's 
bill  to  his  solicitors?  I  am  glad  to  escape  from  the  ne- 
cessity of  answering  that  question,  by  observing  that  the 
offer  does  not,  in  strictness,  extend  to  such  a  case.  The 
bill  denying  the  solicitor's  right  to  a  lien  upon  documents 
which  came  into  his  possession  as  mortgagee,  (but  sup- 
posing as  an  alternative  that  such  a  claim  may  be  up- 
held by  the  Court,)  offers  in  that  case  to  redeem  the 
deeds  with  the  land.  The  case  to  which  that  offer  ap- 
plies does  not  arise,  for  I  have  determined  against  the 
claim  of  the  solicitors.  I  cannot  hold  them  to  an  offer 
in  a  case  different  to  that  to  which  the  offer  applies. 

The  costs  in-  ^^  ^^^^  point  is  respecting  the  costs  which  have 

•Stof coSirt-  ^^^  occasioned  by  the  contest  in  the  cause  on  the  so- 
in^  daims  of  licitors'  claim  of  lien  upon  document-s.  So  far  as  the 
or  cbaige»m  a  Plaintiff  has  succeeded  in  establishing  a  right  to  docu- 
Sn  m'^^^  ments  upon  which  they  claimed  a  lien  as  solicitors,  they 
dosi|re  by  a       must  pay  the  costs.     So  far  as  they  have  established  a 

poiniemori-  '^  '^  ^  '' 

gagee,  ordered  lien  upon  the  documents  claimed  by  the  Plaintiff,  they 
thepw^^o  niust  have  their  costs,  that  is,  the  costs  occasioned  by 
^ms  ra^^    the  claim  in  each  case.    The  question  I  have  to  decide 


ivdy,  the  Plain-  is  by  whom  the  latter  costs  are  to  be  ultimately  borne. 

tiff  adding  to  ,  . 

hif  mortgage-  If  the  Plaintiff  asks  no  decree  against  them  in  respect  of 
poM  by  Urnin  ^^^  documcuts  upon  which  the  solicitors  have  established 
nspeet  of  such    their  lien,  he  must  pay  the  costs:  for  his  abandonment 

datmaabebad  '  ^  ^  ' 

fidled  in  esta-  of  SO  much  of  the  relief  prayed  by  his  bill  is,  upon  the 

qnetticSsbaT-  question  of  costs,  aualogous  to  a  dismissal  of  his  bill 

SJI^r^.  ^^®  ^^^y  question  is,  by  whom  the  soUcitors'  costs,  in 

duct  of  the  respect  of  the  lien  established  by  them,  are  to  be  borne, 

moxlffaffor. 

whether  by  the  Plaintiff  personally,  or  whether  he  is  not 
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to  be  allowed  to  add  them  to  his  mortgage  debt   I  think 
the  latter  is  the  proper  order. 

Upon  the  last  point,  as  to  the  question  of  repairs  and 
lasting  improvements,  at  present  there  is  no  foundation 
for  any  order.  The  case  is  not  suggested  in  the  answer. 
If  a  petition  should  be  presented,  the  question  will  be, 
as  in  Sandon  t.  Hooper  (a),  to  what  extent  the  mortga- 
gees are  bound  before  decree  to  establish  that  there 
have  been  such  repairs  and  improvements  as  to  entitle 
them  to  the  reference    Upon  this  I  give  no  opinion. 


1B49. 

Pbllt 

Wathbv. 


BsoLABB,  that  the  Defendant  LA .  Coohe,  as  the  personal  repre- 
sentatiTe  of  the  late  Defendant  George  Weaken,  has  a  lien  on  the 
deeds  and  papers  in  Ac,  mentioned  to  hare  come  into  the  posses- 
sion of  Oeofye  Wathen  during  the  time  that  he  was  employed  as 
the  solicitor  of  J.  Lewis  and  the  late  Defendant  William  Lewis 
jointlj,  and  William  Lewis  solely  (except  the  indentures  of  ^c),  in 
respect  of  the  costs  of  Oeorge  Waiken,  incurred  during  that  period. 
And  declare,  that  the  said  Defendant  /.  A.  Cooke,  as  such  personal 
representatiye,  and  the  Defendant  Maty  Hooper,  as  the  personal  re- 
presentative of  the  late  Defendant  Thomas  BasseU,  have  a  lien  upon 
such  of  the  deeds  and  papers  in  Ac,  mentioned  to  hare  come  into 
the  possession  of  Oeorye  Watken  and  Thomas  BasseU,  during  the 
time  that  they  were  employed  as  the  joint  solicitors  of  J,  Lewis  and 
William  Zftt^  jointly,  and  William  Lewis  solely,  previously  to  the 
14th  of  Septemher,  1839,  (being  the  date  of  the  Plaintiff*s  mort- 
gage,) in  respect  of  their  costs  incurred  during  that  period.  And 
without  prejudice  to  any  right  of  lien  as'against  the  Defendant  Jane 
Lewis,  or  the  estate  of  the  late  Defendant  William  Lewis,  dedare, 
that  Defendants  /.  A,  Cooke  and  Mary  Hooper,  as  such  personal  re- 
presentatives as  aforesaid,  and  the  Defendant  John  Oumey  respect- 
ively, have  not  nor  has  any  or  either  of  them,  as  against  the  Plain- 
tiff, any  lien  for  their  or  any  or  either  of  their  costs  on  such  of  the 
deeds  and  papers  in  drc,  and  which,  by  the  report,  appear  to  have 
come  into  their  or  any  of  their  possession  subsequently  to  the  14th 
of  September,  1839;  and  that  the  Defendant  /.  A,  Cooke,  as  such 
&c.,  has,  as  against  the  Plaintiff,  no  lien  on  any  deeds  or  papers 
which  first  came  to  the  possession  of  the  subsequent  firms  of  Wcihen 


MinmU. 


(a)  6  Beav.  246. 
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S  Bauettf  or  Wathm^  BaueU,  dt  Owmeyiot  any  costs  due  to  Otorge 
Wathen  alone ;  and  that  the  said  Defendants  /.  A,  Coohe  and  Mary 
Hoopety  as  such  4rc.  as  aforesaid,  as  against  the  Plaintiff,  have  no 
lien  on  any  deeds  or  papers  which  first  came  to  the  possession  of  the 
firm  of  YiaXhai^  BaueU^  S  Oumey^  for  any  costs  due  to  the  firm  of 
Wathen  S  Ba^aeU,  Compute  subsequent  interest  upon  the  mortgage  of 
the  late  Defendant  ^nna  Wathen^  and  also  upon  the  several  mortga- 
ges otOeorge  Wathen,  Carry  on  the  accounts  of  monies  received  or  but 
for  their  wilful  default  &c.,  by  the  personal  representatiyes  of  Anna 
Wathen,  Let  the  Master  oartify  the  amount  due  to  the  said  personal 
representatiyes  of  Anna  Wathen^  for  principal  and  interest  on  her 
mortgage,  after  <fi?c.,  and  for  the  costs  of  this  suit.  Carry  on  the 
account  of  the  rents  and  profits  of  the  hereditaments  comprised  in 
the  mortgages  of  Otargt  Wathen,  or  any  part  thereof  received  by  him 
or  his  representatiyes,  or  any  person  d^;.,  or  which,  but  for  their  wil- 
ful default  &c.  Let  the  Master  state  the  amount  due  to  the  said  De- 
fendant /.  A.  Cooke,  as  such  &c.  of  George  Wathen,  for  principal 
and  interest  on  his  said  several  mortgages,  after  4ro.,  and  for  the 
costs  of  this  suit,  and  after  the  sei-off  hereinafter  directed.  Tax 
the  costs  of  Anna  Wathen  and  her  representatives,  of  this  suit,  and 
the  costs  of  Otorge  Wathen  and  his  representative,  and  of  7%omas 
Baseett  and  his  representative,  and  of  John  Qumeg,  of  this  suit^ 
and  of  the  said  exceptions,  (except  such  costs  as  have  been  occa- 
sioned by  any  claim  of  lien  on  the  part  of  the  said  Defendants,  or 
any  of  them,  and  to  which  they  are  respectively  hereinbefore  de- 
clined not  to  be  entitled);  and  tax  the  Plaintiff  his  costs  of  this 
suit  and  of  the  exceptions,  so  far  as  the  suit  and  exceptions  have 
been  occasioned  by  the  claim  to  lien,  which  the  Defendants  have 
fiiiled  to  establish.  Let  the  Taxing  Master  distinguish  so  much  of 
the  costs  of  the  last-named  Defendants  of  this  suit,  and  of  the  ex- 
ceptions, as  relate  to  the  said  lien,  from  the  general  costs  of  this  suit 
Let  the  costs  of  the  Plaintiff,  hereinbefore  directed  to  be  taxed,  be 
set  off  against  the  costs  of  the  Defendant  Oeorge  Wathen  and  his 
representative,  and  ThomoM  BaeeeU  and  his  representative,  and 
John  Qumeg,  of  this  suit,  relating  to  the  said  lien  hereinbefore 
directed  to  be  distinguished  itom  the  general  costs  of  suit.  And 
if,  upon  such  taxation  and  after  such  set-off,  it  shall  be  found  that 
there  is  a  balance  due  to  the  Plaintiff  or  the  said  Defendants,  let 
the  Taxing  Master  certify  the  amount  thereof;  and  if,  upon  such 
taxation,  it  shall  appear  that  there  is  a  balance  due  to  the  said 
Defendants  /•  A,  Cooke,  Marg  Hooper,  and  John  Owmeg,  after  such 
setH>ff,  direct  the  Plaintiff  to  pay  unto  the  said  Defendants  the 
amount  of  such  balance.  But  if,  upon  such  taxation,  it  shall  ap- 
pear that  there  is  a  balance  due  to  the  Plaintiff,  after  such  set-o^ 
then  direct  that  the  said  last-named  Defendants  do  pay  unto  the 
Plaintiff  the  amount  of  such  balance.  And,  upon  the  Plaintiff  paying 
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unto  the  ropreflentatiTef  of  Anna  WMm  whal  ihall  be  certified  to 
be  due  to  them  fox  principal  and  intexeet  and  eoste  of  this  suit,  ae 
aforesaid,  within  six  months  dro.,  order  that  the  said  Defendants  do 
release  and  oonvej  the  mortgaged  premises,  free  and  dear  4c., 
and  deliver  all  deeds,  papers,  and  writings  in  their  custody  or 
power,  relating  thereto,  to  the  Plaintiff,  or  ite. ;  but,  in  default  of 
the  Plaintiff  paying  unto  the  said  Defendants  such  principal,  in- 
terest, and  costs  as  aforesaid,  by  the  time  aforesaid,  let  the  Plain- 
tiff*s  bill  from  thenceforth  stand  dismissed  out  of  this  Court  as 
against  the  Defendants,  the  representatiTCs  of  Anna  Watkeny  with 
costs  to  be  taxed  4c.  And  let  the  Plaintiff's  bill,  so  far  as  the 
same  relates  to  the  premises  comprised  in  the  mortgage  of  Anma 
Waiheny  from  thenceforth  stand  dismissed  out  of  this  Court  as 
against  the  other  Defendants,  with  costs  to  be  taxed  4c.  Tax  such 
costs,  and  direct  the  Plaintiff  to  pay  the  same.  And,  upon  the 
Plaintiff  paying  unto  the  Defendant  /.  A  •  CookenrhAt  the  said  Master 
shall  certify  to  be  due  to  him,  as  4c.,  for  principal,  interest,  and 
costs  of  this  suit,  relating  to  the  mortgages  of  the  said  Otarffe 
WMen  as  aforesaid,  and  also  paying  to  the  Defendants  Mary  Hooper 
and  John  Owm^  respectively  their  oosts  of  this  suit  of  and  relat- 
ing to  the  said  mortgages,  within  six  months  4c.,  order  that  the 
Defendants  /,  A.  Cooker  Mary  Hooper^  and  John  Oumey,  do  release 
and  convey  the  several  mortgaged  premises,  free  and  clear  4c.,  and 
deliver  upon  oath  all  deeds,  papers,  and  writings  relating  to  the 
premises  in  their  respective  custody  or  power,  and  as  to  which  the 
said  Defendants  respectively  are  hereinbefore  declared  not  to  have 
any  lien  as  against  the  Plaintiff,  to  the  Plaintiff,  or  as  he  shall 
direct.  But,  in  default  of  the  Plaintiff  his  paying  unto  the  said  De- 
fendant /.  A»  Coohe  such  principal,  interest,  and  costs  as  aforesaid, 
and  to  the  said  Defendants  Mary  Hooper  and  John  Oumey  such 
costs  as  aforesaid,  by  the  time  aforesaid,  let  the  Plaintiff's  bill  be 
from  thenceforth  dismissed  as  against  the  Defendants  /.  A.  Cooke^ 
Mary  Hooper,  and  John  Chimey,  with  costs ;  and  let  the  Plaintiff's 
bill,  so  far  as  the  same  relates  to  the  mortgages  to  Chorge  Wathen, 
from  thenceforth  also  stand  dismissed  as  against  the  represent- 
atives of  Anna  Wathen,  and  against  Jane  LewUy  with  costs.  Tax 
such  costs  4c.,  and  direct  the  Plaintiff  to  pay  the  same.  Take  an 
account  of  what  is  due  to  the  Plaintiff  for  principal  and  interest 
on  his  mortgage  in  4c.,  including  therein  any  balance  of  oosts 
which  the  Plaintiff  may  pay  to  the  said  Defendants  in  respect  of 
such  lien  as  aforesaid,  and  for  his  costs  of  this  suit  and  of  the  ex- 
ceptions. And,  in  taking  such  account,  the  Master  is  to  have 
regard  to  any  balance  the  Plaintiff  may  receive  in  respect  of  costs 
occasioned  by  the  said  lien  as  aforesaid.  And  if  the  said  Plaintiff 
shall  redeem  the  said  Defendants,  or  either  of  them,  compute  sub- 
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Minnie, 


sequent  interest  on  what  the  Plaintiff  shall  so  pay  to  the  said  De- 
fendants, or  either  of  them.  And  let  the  Master  certify  the  amount 
due  to  the  said  Plaintiff  for  principal,  interest,  and  costs,  and 
what  he  shall  so  pay  to  the  said  Defendants,  or  either  of  them,  as 
aforesaid,  together  with  such  subsequent  interest  thereon.  Tax 
the  Plaintiff  his  costs  of  this  suit,  so  far  as  the  same  relates  to  the 
premises  comprised  in  his  mortgage  (other  than  the  premises  re- 
spectiyely  comprised  in  the  mortgages  of  Anna  Wathen  and  Charge 
Wathen,  in  case  he  shall  not  redeem  them),  and  also  tax  the  costs 
of  the  Plaintiff  of  this  suit  relating  to  the  aforesaid  lien,  and  of  the 
said  exceptions,  so  far  as  they  relate  to  such  lien.  And,  in  case 
the  Plaintiff  shall  redeem  the  said  Defendants,  or  either  of  them, 
tax  him  his  costs  of  so  much  of  this  suit  as  relates  to  the  mortgage 
he  shall  so  redeem  as  aforesaid.  And  upon  the  Defendant  Jane 
Lewis  her  paying  unto  the  Plaintiff  what  the  Master  shall  certify 
to  be  due  to  him  as  aforesaid,  within  three  months  <kc.,  direct  the 
Plaintiff  to  release  and  convey  the  said  mortgaged  premises  he  shall 
so  redeem  as  aforesaid,  and  also  the  premises  comprised  in  the 
Plaintiff's  mortgages  other  than  those  comprised  in  the  said  De- 
fendant's mortgages,  free  and  clear  &c.,  and  deliver  all  deeds,  &c., 
to  the  said  Defendant  Jane  Leune,  or  as  she  shall  appoint.  But 
in  default  of  the  Defendant  Jane  Lewis  paying  unto  the  Plaintiff 
such  principal,  interest,  and  costs,  by  the  time  <fec.,  the  said  De- 
fendant is  from  thenceforth  to  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title,  interest,  and  equity  of  redemp<- 
tion,  of,  in,  and  to  the  said  mortgaged  premises  the  Plaintiff  shall 
redeem  as  aforesaid.  And  for  the  better  taking  drc.  Liberty  to 
apply. 
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SAYER  V.  SAYER.  Feb.  mm, 

INNES  V.  SAYER  jfa^ 

T^rd  t  21«r. 
HE  testatrix,  Judith  Innea^  was,  at  the  date  of  her        1849. 

willy  entitled,  under  three  different  instruments,  to  the   22mUi  24M. 

dividends  on  seyeral  sums  of  stock  for  her  life,  with  ge-    ^pril  28<A. 

neral  powers  of  appointment  as  to  part  of  the  funds  un-  which  oTtM- 

der  two  of  the  instruments.     J.  Under  a  settlement  **^j£^* 

made  in  February,  1800,  on  the  marriage  of  herself  and  pomtment,  hdd 

Thomas  Innes,  her  deceased  husband,  she  was  entitled  and  appointed 

for  her  life  to  1826i  8«.  llrf.,  3i  per  cent  Consols,  stand-  J^J^TS  J,^. 

ing  in  the  names  of  the  trustees  of  that  settlement,  with  «  wm  not  cx- 

^  pmily  refers 

a  power  of  appointment  of  lOOOil,  like  stock,  part  there-  red  to. 

of,  by  her  last  will  and  testament  in  writing,  or  any  ^^^^''****®" 

writing  purporting  to  be  her  last  will  and  testament,  er  has  been  ex- 

to  be  by  her  signed,  sealed,  and  published,  in  the  pre-  t^,  etidmce 

sence  of  and  attested  by  two  or  more  witnesses,  and,  Sbe^pSty^ 

in  default  of  appointment,  in  trust  for  her  next  of  kin  a^nii^Ue,  lo 

ua  aa  it  11  ma- 

liring  at  the  time  of  her  decease.    2.  The  testatrix  tenai  to  the 

was  entitled  for  her  life  to  a  sum  of  559L  4&  9(2.,  New  tibier  a^partici^ 

Sil  per  Cents.,  produced  by  property  acquired  after  ^^/l^f" 

her  marriage,  standing  in  the  names  of  the  trustees  of  »  not  deMaribed 

an  indenture  of  August,  1823,  limited  in  remainder  to  but,  onleMthe 

the  sisters  of  the  testatrix  and  their  issue.    3.  And,  un-  SeproJ^^  ^ 

der  the  will  of  her  deceased  husband,  Thomas  Innes.  ^^^  known, 

^  '  are  found  to  ex- 

dated  in  February,  1824,  the  seyeral  sums  of  10,0002.,  dude  the  pn- 

32.  per  cent.  Consols;  50002.,  New  3^2.  per  Cents.;  3002.,  !!^?the 

Long  Annuities;  and  15002.  I4s.  5d,  32.  per  cent.  Re-  S^Sfhaf 

duced  Annuities,  constituting  his  residuary  personal  i««d,  luch  iteict 

lenie  muit  be 

estate,  stood  in  the  names  of  the  executors  and  execu-  adhered  to;  and 
trix  of  such  will,  of  whom  the  testatrix  was  one,  to  the  biU^Xw^er 
dividends  of  which  sums  she  was  entitled  for  her  life,  '*^^*^ 

'   woitii  were  ne- 
ed in  a  aecond- 
ary  lenfe,  does  not  authorise  the  Court  so  to  construe  them. 

A  disposition  of  trust  fbnds,  orer  which  the  testatrix  had  a  general  power  of  appomtmenty  not 
pursuing  the  formalities  prescribed  in  the  power,  held  to  be^  neTerthelesB^  a  good  i^pointment  in 
frTourra  a  charity. 


Statement, 
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1848.  with  remainder  as  to  a  third  part  of  the  same  sums 
unto  such  person  or  persons,  at  such  time  or  times, 
and  in  such  parts,  shares,  and  proportions,  manner  and 
form,  as  she,  by  any  deed  or  deeds,  writing  or  writings/ 
to  be  by  her  duly  executed,  according  to  law,  or  by  her 
last  will  and  testament  in  writing,  or  any  writing  pur- 
porting to  be  or  in  the  nature  of  her  last  will  and  testa- 
ment, or  codicil,  to  be  by  her  signed  and  published  in 
the  presence  of,  and  attested  by  two  or  more  witnesses^ 
should  giye,  bequeath,  direct,  limit,  or  appoint  the  same; 
and,  in  default  of  such  gift  or  appointment,  the  testator, 
Thomas  Iwms^  bequeathed  the  same  to  his  hrother^Aleah 
ander  Innes  and  his  children,  as  therein  mentioned. 

The  testatrix  had  also,  at  the  date  of  her  will,  8001., 
New  8^2.  per  Cents.,  standing  in  her  own  name,  to  which 
she  was  absolutely  entitled,  and  which,  by  the  additions 
she  subsequently  made,  was  augmented  at  the  time  of 
her  death  to  12,9092.  19a,  like  stock. 

The  testatrix,  by  her  will,  dated  in  January,  1833,  un* 
attested  and  not  referring  to  the  power,  gave  to  the 
treasurer  for  the  time  being  of  the  Sailors'  Home  ''lOOOl., 
in  the  21.  per  cent  Consols ;''  to  the  treasurer  of  the 
Strangers'  Friend  Society  *'  10002^,  in  the  32.  per  cent 
Consols;"  to  the  British  and  Foreign  Bible  Society 
500J1,  in  the  32.  per  cent  Consols,  and  the  like  sum  to 
the  Church  Missionary  Society,  to  be  paid  within  six 
months  after  her  decease;  and  to  Harriet  Ker  Iimmb 
5002.,  in  the  32.  per  cent  Consols,  free  of  legacy  duty, 
to  be  paid  within  such  six  months.  The  testatrix  then 
proceeded:  "  The  remainder  in  the  32^  per  Cents.,  and 
three  separate  sums  in  the  New  3^2.  per  Centa,  with 
1002.  a  year.  Long  Annuities,  and  any  other  property 
I  may  die  possessed  of,  of  what  nature  or  kind  soever, 
I  leave  to  my  brothers,''  upon  the  trusts  thereinafter 


CASES  IN  GHANCBitT.  379 

nftmed.  The  testatrix  made  eight  other  unattested  testa-  i848. 
mentary  papers,  giving  legacies  or  revoking  legacies  pre- 
yiouslj  inserted,  the  last  of  which  papers  was  dated  the 
Ist  of  September,  1836.  At  the  foot  of  the  eighth  tes- 
tamentary paper,  the  testatrix  had  written,  ''  This  will 
has  not  been  witnessed,  as  I  intend,  if  I  am  spared,  to 
write  it  out  fair/'  The  testatrix  made  no  appointment 
in  exercise  of  her  powers,  unless  such  testamentary  pa- 
pers could  be  so  considered. 

The  testatrix  died  in  June,  1844,  and  the  will  and 
other  testamentary  papers  or  codicils  were  admitted  to 
probate.  There  was  no  issue  of  the  testatrix  and  her 
husband. 

The  suit  oiSayer  v.  Sayer  was  instituted  for  the  ad- 
ministration of  the  estate  of  the  testatrix;  and  in  that 
suit  the  treasurers  of  the  several  charities  claimed  to  be 
allowed  their  several  legacies  as  general  l^acies  paya- 
ble out  of  the  personal  estat-e.  The  Master  allowed  their 
respective  claims.  The  report  was  excepted  to  by  the 
residuary  legatees  under  the  will  of  the  testatrix. 


The  case  was  argued  by  Mr.  Kenyan  Parker^  Mr.  Uo-     ^rgum^ 
miOy,  Mr.  Woody  Mr.  RoU,  Mr.  Faber,  Mr.  Molina,  Mr. 
Olaaae,  Mr.  Sdwyn,  Mr.  Wichens,  and  Mr.  BaggaUay,  for 
the  different  parties. 

The  principal  question  argued  was,  whether  the  giftsof 
Consols,  in  the  will  of  188S,  were  to  be  treated  as  a  dispo- 
sition or  an  intended  disposition  of  that  species  of  stock 
over  which  the  testatrix  had  powers  of  appointment 
under  her  marriage  settlement  and  the  will  of  her  hus- 
band; and,  preliminary  to  this  question,  the  admissibili- 
ty of  any  evidence  with  regard  to  the  state  of  the  pro- 


380  OASES  IN  CHANCERY. 

1848.  perty  in  question  at  the  date  of  her  will,  was  contested. 
The  cases  referred  to  in  the  judgment  and  Hosking  y. 
NichoUa  (a)  were  cited. 


Jfareh  Zrd.     ViGE-ChaNGELLOB: — 

JudgiMnt.  The  issue  raised  by  these  exceptions  is,  whether  the 
will  refers  to  specific  things,  and  the  testatrix,  in  that 
manner,  manifests  her  intention  to  execute  her  powers, 
or  whether  the  legacies  are  merely  general  The  ques- 
tion is  in  substance  one  of  "  parcel  or  no  parcel/'  The 
first  bequests  are  clearly  general  in  terms.  Do  the  sub- 
sequent words,  by  that  which  the  Court  considers  neces- 
sary implication,  shew  that  the  previous  words  describe 
the  property  subject  to  the  power?  In  considering  this 
question  I  have  referred  to  the  state  of  the  property  sub- 
ject to  the  powers  of  the  testatrix,  and  also  to  the  state 
of  her  own  property  at  the  date  of  her  will. 

A  question  was  made  at  the  bar,  whether  I  was  at  li- 
berty to  advert  to  the  state  of  the  above  property  in  con- 
struing this  will.  This  question  might  be  answered  by 
reference  to  the  decree,  which  directs  the  Master  to  as- 
certain the  state  of  such  property  at  the  date  of  the  wilL 
It  is,  however,  better  to  meet  the  objection  directly. 
The  objection  proceeds  upon  a  mistake  as  to  the  pur- 
pose for  which  the  reference  in  the  decree  was  made. 
When,  in  construing  a  will,  the  question  is,  whether  a 
particular  thing  is  described  or  not,  the  Court  must  ad- 
mit evidence  as  to  the  thing  said  to  be  described,  or  it 
cannot  be  in  a  condition  to  determine  whether  the  words 
•  of  the  will  describe  it  or  not  If  evidence  manifestly 
impertinent  to  that  question  be  tendered,  the  Court  is 

(a)  1  y.  &  C.  C.  C.  478. 
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bound  at  once  to  reject  it;  and  this  is  all  that  is  decid-  ^^^^ 
ed  by  Nannock  y.  Horton  (a),  and  cases  of  that  class  to 
which  I  was  referred, — ^the  amount  of  the  personal  es- 
tate at  the  date  of  the  will  being  immaterial  where  the 
will  speaks  not  firom  its  date  but  from  the  death  of  the 
testator.  Where  the  evidence  tendered  may  be  mate- 
rial, the  practice  in  equity  is  usually  to  admit  it  (as  in 
this  case)  in  the  first  instance,  and  reserve  the  question 
of  its  materiality  until  the  hearing  of  the  cause.  In  de- 
ciding upon  its  materiality  the  Court  is  bound  to  con- 
strue the  words  of  the  will  in  their  strict  and  primary 
sense  unless  the  circumstances  of  the  case  exclude  that 
sense;  and  the  Court  is  not  at  liberty  to  construe  the 
words  in  any  secondary  sense,  only  because  the  state  of 
the  property  or  other  extrinsic  circumstances  may  make 
it  in  the  highest  degree  probable  that  the  words  were 
used  in  such  secondary  sense.  The  strongest  cases  on 
this  point  are  Nannock  v.  Horton  (6),  Pocock  v.  Bishop  of 
Lincoln  (c),  and  Doe  d.  Oxenden  v.  Chichester  (d).  , 

In  truth,  it  is  unimportant  whether  such  facts  as  I 
have  before  me  in  this  case  are  admitted  or  not  in  the 
first  instance,  for  I  should  be  bound  to  consider  the  will 
upon  the  hypothesis  that  the  facts  did  exist;  and  the 
knowledge  I  have  that  they  do  exist,  can  have  no  effect 
upon  my  judgment  beyond  what  the  hypothesis  would 
produce. 

I  have  said  more  upon  this  subject  than,  in  the  present 
state  of  the  authorities,  can  be  necessary;  but  I  have 
thought  it  right  to  do  so,  in  order  that  it  may  be  dis- 
tinctly understood  that  I  acknowledge  the  obligation  I 
am  under  to  construe  the  will  strictly,  excluding  all  the 

(a)  7  Yes.  390,  400.  (c)  3  B.  4b  B.  27. 

(5)  7  Yes.  390.  (d)  4  Dow,  65. 
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1848.        conjectural  interpretation,  which  the  facts  of  this  case 
are  well  calculated  to  suggest. 


It  was  said  that  my  decision  in  this  case  must  be  go- 
verned by  the  same  considerations  as  apply  in  deciding 
between  a  specific  and  general  legacy,  and  that  the 
jfidgmei^  Court  in  such  case  leans  against  specific,  and  in  favour 
of  general  legacies.  This  proposition  itself  I  do  not  dis- 
pute; but  it  must  not  be  carried  too  far.  If  the  words 
of  a  will  are  equivocal  as  giving  a  specific  or  general 
legacy,  it  is  undoubtedly  the  rule  of  the  Court  to  lean 
to  the  construction  which  makes  the  legacy  general 
If  it  be  donbt-    Whether  that  rule  applies  to  a  case  of  description,  like 

fill  on  the  wordi   • ,  .  t  j         ^  •         •         i_    j.  •  t 

of  a  wiu,  whe-  the  present  case,  I  do  not  inquire ;  but  m  no  case,  I  con- 
or^genOTOl^*  ceive,  does  the  proposition  require  a  Judge  to  address 
gacy  i»  given,     himself  to  the  construction  of  a  will  with  any  prepos- 

the  rule  of  the  .  ,  ,  ^    .  .,  ,      , 

Coart  ii  to  lean  session  One  way  or  the  other.  He  is  to  consider  whether 
tion  wW(A*™^  ^^^  words  of  the  will  do  or  do  not  describe  an  existing 
™**"  **^  •  subject,  and,  if  they  do,  to  give  effect  to  them  accordingly, 
but  thia  rule  The  question,  whether  the  property  subject  to  the  power 
the  proposition  was  Comprehended  in  the  description,  was  the  point  upon 
IB  to  addnuL  ''^Wch  the  judgment  proceeded  in  Lovell  v.  Knight  (a). 

self  to  thecon- 
itruction  of  a 

will  with  any  Proceeding  upon  this  principle,  I  adopt  the  admission 
onew^r  ^e  of  counsel,  that  the  bequests  of  Consols  standing  alone 
^^^'  are  general  legacies,  and  that  character  they  must  re- 

tain, unless,  from  other  parts  of  the  will,  the  Court  is 
satisfied  that  such  is  not  the  true  construction  of  the 
wiU. 


The  first  thing  relied  upon  for  the  purpose  of  shewing 
that  the  will,  so  far  as  concerns  the  legacies  in  Consols, 
applies  to  the  property  subject  to  the  powers,  was  the 
word  "  remainder.''      That  word  (it  was  said)  shewed 

(a)  3  Sim.  275. 


JudffmaU. 
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conclusively  that  the  legacies  in  stock  were  part  of  some  I84a 
fund,  the  "  remainder ''  of  which  was  afterwards  given. 
That  observation  is,  I  think,  just;  but  it  does  not  go  far 
enough  for  the  purpose  for  which  it  was  used;  for  (taken 
alone)  the  word  **  remainder"'  might  mean  (as  was  ar- 
gued) '^remainder  of  stock  at  the  death  of  the  testatrix,'' 
a  construction  rather  favoured  by  the  reference  the  tes- 
tatrix makes  to  other  property  at  her  death.  I  think, 
however,  (admitting  this)  I  must,  from  the  context,  un- 
derstand the  word  "remainder''  as  meaning  remainder  in 
Consols,  and  not  in  Reduced  Stock, — whether  existing 
stock,  or  stock  at  the  death  of  the  testatrix  be  intended. 

Next,  is  there  anything  to  shew  that  existing  stock, 
and  not  such  stock  as  might  be  existing  at  the  death  of 
the  testatrix,  is  the  stock,  the  remainder  of  which,  after 
satisfying  the  legacies  in  question,  is  the  subject  of  the 
gift?  If  the  definite  article  "  the  "  had  been  repeated, 
and  the  expression  had  been  "  the  remainder," — "  the 
three  separate  sums,"  and  "  the  Long  Annuities,"  I  think 
the  case  would  have  been  made  out  It  is  material  to  ob- 
serve, that  the  clause  in  the  will  in  which  the  words  oc- 
cur is  a  residuary  clause.  How  can  I  understand  the 
testatrix  in  a  clause  of  her  will,  in  which  she  is  giving 
aU  she  shall  die  possessed  of,  to  give  an  enumeration  of 
five  items  which  had  no  existence  at  the  time  she  was 
writing — "  the  remainder  in  Consols,"  "  three  separate 
sums  of  3iL  per  Cents, — ^and  one  in  the  Long  Annui- 
tie&"  If  I  knew  nothing  of  the  state  of  the  assets  of 
the  testatrix  at  the  date  of  her  will,  I  should  say,  I  must 
imderstand  the  words  as  referring  to  some  existing 
things,  unless,  upon  inquiry,  I  found  no  such  things  in 
existence,  and  that  I  could  not  decide  the  case  until  I 
knew  whether  such  things  did  exist  or  not  But  the 
case  does  not  rest  here.  My  view  of  the  construction  is 
confirmed  by  the  reference  to  three  separate  sums  of 

OG  2 
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New  3^2.  per  Cents.  These  sums  must  stand  under 
three  separate  titles,  otherwise  they  would  not  exist 
as  separate  sums.  Does,  then,  the  omission  of  the 
definite  article  make  a  difference?  I  think  the  article 
must  necessarily  be  implied.  It  is  not  expressed,  only 
because  the  particulars  enumerated  were  items  in  a 
sweeping  clause,  the  concluding  words  of  which  include 
eyerythingthe  testatrix  should  die  possessed  o£  I  can- 
not raise  a  doubt  in  my  own  mind  as  to  the  intention 
of  the  testatrix,  and  I  think  her  words  unequivocally 
express  it. 


I  hare  not  omitted  to  consider  the  circumstance  that 
the  testatrix  had  only  a  life  interest  in  the  559^  New 
3^^.  per  Cents.  It  was  a  mistake,  but  I  think  it  does 
not  affect  the  conclusion  to  which  I  have  felt  it  neces- 
sary to  come. 


MUk^Ue. 


StaiemetU, 


DiCLABB,  that  the  [several  parties  entitled  under  the  settlement 
of  February,  1800]  ought  to  elect  between  the  benefits  given  them 
bj  the  will  of  the  testatrix  and  their  respective  shares  in  the  1000^ 
Consols  under  the  settlement  of  February,  1800,  and  the  dividends, 
d^c,  or  such  part  thereof  as  was  not  duly  appointed  by  the  testatrix ; 
and  that  the  [several  parties  entitled  under  the  deed  of  August, 
1823]  ought  to  elect  between  the  benefits  &c.  and  their  respective 
shares  in  the  M91,  4s.  dd  3|/.  per  cent.  Annuities,  under  the  deed 
of  August,  1823,  and  the  dividends,  ^c.  The  costs  of  the  Defend- 
ant Harriet  Ker  Innes  to  be  taxed  and  paid  out  of  the  residuaiy 
estate  of  the  testatrix,  and  all  further  proceedings  in  the  suit  to  be 
stayed  as  against  her. 


The  suit  Innes  v.  8ayer  was  instituted  by  one  of  the 
four  children  of  Alexander  Innes,  who  were  the  residu- 
ary legatees  under  the  will  of  the  testator  Thomas  Innes, 
against  his  surviving  executor,  (the  other  children  and 
residuary  legatees  being  Defendants,)  praying  that  the 
Plaintiff's  fourth  share  of  the  third  part  of  the  four 
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sums  of  stock  might,  as  on  default  of  appointment  by  1543, 
the  testatrix  Judith  Innes,  be  transferred  to  the  Plain- 
tiff. Afler  the  judgment  had  been  given  on  the  ex- 
ceptions in  Sayer  y.  Sayer,  the  treasurers  of  the  se- 
veral charities  were  made  parties  to  the  suit  Innes  t. 
Sayevy  by  amendment,  as  adverse  claimants  on  the  third 
part  of  the  10,000{.  32.  per  cent  Consols,  one  of  such 
four  sums.    At  the  hearing. 


8tait€meiU, 


1849. 
The  Solicitor-General,  Mr.  Wood,  Mr.  RoU,  Mr.  Blunt,    March  S2nd. 

Mr.  Faber,  Mr.  Olasse,  and  Mr.  Pirie,  appeared  for  the     xrgwmeiu. 

different  parties. 

The  argument  was  on  the  point  of  the  equitable  right 
of  the  charities  to  the  assistance  of  the  Court  in  aiding 
the  defective  execution  of  the  powers  by  the  testatrix, 
supposing  she  had  in  fact  intended  such  execution. 
The  following  authorities  were  cited: — Piggot  v.  Pen- 
rice  (a),  where  lands,  limited  by  a  settlement  which  the 
testatrix  had  power  to  revoke,  were  held  to  be  well  de- 
vised to  charitable  uses,  without  any  revocation ;  Ri- 
vett's  caseQ)),  a  devise  of  copyholds  without  a  surrender 
to  the  use  of  the  will,  held  to  be  a  good  appointment; 
Woodford  Parish  v.  Parkhurst  (c),  a  suflScient  devise  of 
a  rent-charge  out  of  copyhold  lands  without  a  surrender; 
Attomey-Oenerai  Y,SawteU(d),  awill  of  copyhold  lands  of 
which  only  the  first  two  out  of  eleven  sheets  were  signed 
by  the  testator,  a  good  appointment  of  the  estate ;  and 
where  lands  were  appointed  for  charitable  uses  by  the 
tenant  in  tail  without  fine  or  recovery,  and  were  held 
to  be  well  appointed  as  against  the  issue  in  tail;  Attor- 

{a)Pre.inCh.471,ii.;Comyns,  Charitable  Uses,  74;  Id.,  36C, 

250;  Gilb.  Eq.  Rep.  137,  138;  Bridgman's  edit. 

Duke's    Charitable    Uses,  385,  (c)   Duke's  Charitoble  Uses, 

Bridgman's  edit.  378,  Bridgman's  edit. 

(b)  Moore,  890 ;  S.  C,  Duke's  (d)  2  Atk.  497. 
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ney-Oeneral  v.  Rye  (a),  Incorporated  Lcm  Society  v. 
Richards  (b),  in  which  Sir  Edward  Sugden,  adyerting  to 
the  construction  which  had  in  some  cases  been  given  to 
the  statute  43  Eliz.  c.  4,  describes  it  as  "  forced  and 
unnatural "  (c) ;  that  the  same  principles  of  construc- 
tion, in  cases  of  doubt  or  difficulty,  are  applied  in  the 
case  of  legacies  to  charities,  as  to  other  legacies  (d).  The 
cases  otRodgers  v.  Marshall  (e),  Chapmcm  v.  G^ufon  (/), 
Attomey-Oeneral  y.  Skinners'  Company  (g),  Attorney- 
General  v.  Downing  (h),  and  Sugden  on  Powers,  VoL 
1,  p.  254,  pi.  5,  7th  edit,  were  also  referred  to,  on  the 
construction  or  effect  which  has  been  given  to  the  Sta- 
tute of  Charitable  Uses,  43  Eliz.  c.  4. 


Judgment       ViCB-ChaNCBLLOR  : — 

The  Ecclesiastical  Court  has  decided,  that,  notwith- 
standing the  clause  at  the  foot  of  the  codicil  of  1836, 
the  will  is  a  complete  testamentary  paper  in  this  sense, 
that  the  testatrix  means  it  to  operate.  If  the  testatrix 
meant  the  will  of  1833  to  operate,  I  have  only  to  take 
the  paper  and  inquire  into  its  construction.  The  ques- 
tion of  construction  was  the  point  I  had  to  consider  in 
the  case  of  Sayer  v.  Sayer.  I  thought  the  language 
did  necessarily  refer  to  the  property  the  subject  of  the 
power;  and,  referring  to  that  property  and  intending 
the  paper  to  operate  as  her  will,  (which  I  now  assume 
to  be  the  case,)  I  must  conclude  that  the  testatrix  has 
declared  her  intention  to  execute  the  power.  The  only 
point,  then,  which  has  to  be  considered,  is,  what  the 
effect  of  the  will  is  to  be. 


(a)  2  Yem.  453,  and  cases 
there  refeired  to. 
(5)  1  D.  t  War.  258. 
(c)  Id.  300. 
{d)  AUamey-Oeneral  v.  Sib- 


thorpy  2  Buss.  &  My.  107. 
(e)  17  Ves.  294. 
(/)3Bio.C.C.229. 
Iq)  2  Russ.  407,  417. 
(h)  Amb.  671. 
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It  is  only  in  the  case  of  the  legacies  to  the  charities^  X849. 
that  the  claim  which  I  have  now  to  consider  can  be 
made;  and  it  appears  to  me,  that  the  only  question  is, 
whether  the  authorities  ought  to  bind  me.  I  must  at- 
tend to  the  decisions  to  ascertain  whether  they  coyer 
a  given  point,  and  when  I  hare  done  so,  and  find  that 
there  are  decisions  in  analogous  cases,  and  that  there  are  •M9w»«^ 
also  dictaof  learned  Judges  pointing  to  the  same  conclu- 
sion, consider  whether  I  ought,  by  any  decision  of  mine, 
to  shake  that  which  is  considered  to  have  been  the  setr 
tied  law,  if  not  before  the  Statute  of  Elizabeth,  certainly 
ever  since.  It  cannot  be  denied  that  there  are  express 
decisions  of  the  highest  authority,  that  the  Court  will 
supply  the  want  of  a  surrender  of  a  copyhold  in  favour 
of  a  charity.  The  supplying  the  surrender  of  a  copy- 
hold, and  the  supplying  the  execution  of  a  power  which 
is  defective  in  form,  go  hand  in  hand.  It  appears  to 
me,  that  wherever  you  find  a  decision  that  the  Court 
will  supply  the  surrender,  it  follows  (unless  this  case  be 
an  exception)  that  the  Court  will  also  supply  the  de- 
fective execution  of  a  power.  Such  a  case  is,  by  ana- 
logy at  least,  a  strong  authority  for  the  proposition 
contended  for. 

With  regard  to  a  tenancy  in  tail,  the  distinction  is 
palpable.  No  doubt  the  tenant  in  tail  has  the  whole 
interest  It  is  not  the  case  of  a  mere  execution  of  a 
power.  At  the  same  time,  if  he  does  not  acquire  the 
dominion  of  the  estate  in  the  form  which  the  law  re- 
quiresy  it  goes  to  the  issue  in  tail  as  a  quasi  purchaser. 
The  issue  take,  not  under  the  immediate  ancestor,  but 
under  the  author  of  the  estate  tail  Yet,  even  in  this 
case,  we  find  that,  although  the  Court  will  not  perfect 
any  intention  which  the  testator  may  have  manifested 
to  bar  the  estate  tail  in  favour  of  his  creditor,  wife,  or 
child,  that  object  not  having  been  effected,  the  Court 
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will  give  effect  to  the  intended  disposition  of  the  estate 
in  favour  of  a  charity — carrying  it  therefore  in  the  case 
of  a  charity,  for  some  reason  or  other,  beyond  the  case 
of  the  creditor,  wife,  or  child.  The  existence  of  such  a 
class  of  cases  certainly  furnishes  a  second  ground  for 
following  what  has  hitherto  been  considered  the  rule  of 
the  Court 

The  third  ground  is  the  dicta  which  unquestionably 
are  to  be  found  in  favour  of  the  proposition,  that  a  cha- 
rity is  entitled,  notwithstanding  the  power  is  not  well 
exercised.  The  case  of  Piggot  v.  Penrice  (a),  with  the 
note  (6),  appears  to  be  an  authority  for  the  proposition 
in  question.  As  the  case  is  reported  in  Ck>myns  (c),  it 
would  appear  to  be  a  direct  authority  on  the  point 
At  all  events,  I  cannot  disregard  it  as  a  decision,  unless 
those  who  ask  me  to  do  so  can  shew  me  that  the  case  is 
materially  distinguishable  from  the  present  case. 

So  much  of  analogy  and  dicta  being  found,  I  may 
refer  to  the  opinion  of  text  writers;  and  when  text 
writers  of  great  experience  treat  it  as  a  settled  prin- 
ciple of  law,  that  the  Court  will  supply  the  execution, — 
so  much,  as  I  have  said,  being  found  to  justify  their 
opinion, — that  is  also  a  reason  why  I  ought  not  to  take 
upon  myself  to  unsettle  what  hitherto  has  been  con- 
sidered the  rule  of  the  Court 

The  principle  upon  which  the  Court  appears  to  go  is 
this,  that,  if  a  person  has  power  by  his  own  act  to  give 
property,  and  has  by  some  paper  or  instrument  clearly 
shown  that  he  intended  to  give  it,  although  that  paper, 
by  reason  of  some  informality,  is  ineffectual  for  the  pur- 
pose, yet  the  party  having  the  power  of  doing  it  by  an 

(a)  Pre.  in  Ch.  471.  (5)  Id.  473.  (c)  P.  260. 


JudgmmU. 


CASES  IN  CHANCERY.  389 

effectual  instrument,  and  having  shewn  his  intention  1849. 
to  do  it,  the  Court  will,  in  the  case  of  a  charity,  by  its 
decree  make  the  instrument  effectual  to  do  that  which 
was  intended  to  be  done.  It  is  not  for  me  to  give  any 
opinion,  whether  the  principle  is  right  or  not  There 
appears  to  be  very  high  authority  for  the  application  of 
the  principle,  independently  of  the  statute  of  Elizabeth; 
and  it  has  been  applied  since  the  statute.  I  think, 
therefore,  I  ought  not  to  entertain  any  question  upon 
the  point  If  the  point  is  to  be  hereafter  considered 
and  treated  differently,  it  ought  to  be  ruled  by  a  higher 
authority  than  the  Judge  who  presides  in  this  Court 

There  is  another  question,  with  reference  to  the  dif- 
ferent sums  of  Consols,  which  I  must  consider.  It  is, 
no  doubt,  the  intention  of  the  testatrix  that  the  persons 
who  would  take  in  default  of  appointment  under  her 
husband's  will,  should  not  take  the  residue  of  the  stock. 
It  is  clear  she  meant  to  entrench  on  the  lOOOJL  stock 
under  the  settlement;  for  by  her  will  she  disposes  of 
more  than  the  third  of  the  Consols  to  which  the  power 
under  her  husband's  will  extends.  There  is  nothing 
upon  the  will  to  intimate  that  she  intended  the  fund  to 
come  out  of  one  of  those  sums  of  stock,  rather  than  the 
other.  I  must  take  the  will  as  saying,  "  There  are  two 
sums  of  Consols  over  which  I  have  a  power  of  appoint- 
ment: with  respect  to  that  stock,  I  give  so  much  to  the 
charity,  and  the  residue  to  certain  persons  named."" 
Those  persons  cannot  take  under  that  appointment, 
although  the  charity  can.  I  do  not  see  my  way  to 
marshalling  the  claims  on  the  different  fund&  If  I  at^ 
tempted  to  do  so,  I  might  to  some  extent  be  giving  ef- 
fect to  the  appointment  in  favour  of  those  persons  who 
are  excluded  by  the  circumstance  of  its  informality. 
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The  case  was  afterwards  spoken  to  on  minutes.  The 
lOOOJL  Consols,  standing  in  the  names  of  the  trustees  of 
the  settlement  of  February,  1800,  not  being  a  subject  of 
this  suit,  it  was  suggested  that  the  charities  should  in 
this  suit  take  no  more  than  an  apportioned  part  of  their 
legacies  out  of  the  Consols  which  formed  part  of  the 
residuary  estate  of  Thomas  Innes  to  be  administered  in 
this  suit. 


MimOe,  Dbclabe,  that  the  testatrix  intended  hj  her  unattested  will, 

dated  the  13th  of  January,  1833,  to  execute  the  general  power  of 
appointment  given  or  reserred  to  her  by  the  will  of  her  late  hus- 
band Thomas  Innes,  deceased,  over  one-third  part  of  his  residuaiy 
estate ;  and  that  the  defective  execution  of  the  said  power,  by  rea- 
son of  the  non-attestation  of  the  will  of  the  said  testatrix,  ought  to 
be  supplied  in  farour  of  the  four  charitable  institutions  therein 
mentioned  (a).  Directions  for  transfer  of  the  stock,  and  payment 
of  the  accrued  dividends  to  the  several  treasurers  accordingly. 
Such  transfer  and  payment  to  be  without  prejudice  to  the  right  (if 
any)  of  the  Plaintiff  and  the  other  residuaiy  legatees  of  Thomas 
Innes  to  enforce  contribution  in  respect  of  the  said  sums,  stocks, 
and  cash,  against  the  1000^.,  3^.  per  cent.  Consols,  standing  in  the 
names  of  the  trustees  of  the  settlement  of  February,  1800,  on  which 
the  testatrix  had  a  general  power  of  appointment 


(a)  See  1  Yes.  226,  per  Lord  Hardwicke;  2  Russ.  420,  per  Lord 
Eldon. 
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MALINS  V.  GREENWAY.  Fd>.  mh. 

JtSUCHANAN  and  TT.  Oreenway  were  trustees  in  a  A  tnutfimd, 
deed,  whereby  0.  Oreenway  covenanted  to  pay  1  OOOi for  deMfrom  ih * 
the  benefit  of  the  Plaintiff  Mrs.  Malins  for  her  life,  with  ^SJ*  ^  !^ 
remainder  to  the  other  Plaintiff's  children.    Q.  Oreenr  J5«d  in  a  cre- 

diton  luit  by 

way  died,  leaving  the  10002.  unpaid    The  Plaintiff  fil-  the  cenuU  Me 
ed  a  creditors'  suit  against  his  executrix,  alleging,  that  rait  ihe^wo 
the  trustees  refiised  to  join  as  Plaintiffs,  and  making  SSIf^ere  D^ 
them  Defendants    The  bill  also  made  a  special  case  f^^antM,  The 

two  tnuteei 

against  Biicha/nan,  charging  him  as  a  partner  with  0.  (for  reaaons 

Oreenway  the  testator,  and  as  having  received  assets  of  deidedtobewif- 

the  partnership  applicable  to  the  payment  of  the  lOOOZ.  ^°"**^t^f?f^ 

At  the  hearing  it  was  declared  that  Buchamm  and  W.  ?»•  of  them  dy- 
ing before  the 
Oreenway  were  entitled  to  the  lOOOZ.  and  interest  as  cause  was  heard 

trustees  for  the  Plaintiffs,  and  that  they  were  entitled  ^oiis,Tt  was 
to  stand  as  specialty  creditors  for  the  same  on  the  testa-  kddthathehad 

•^  "^  acquired  no  lien 

tor's  estate;  and  the  usual  accounts  of  that  estate  were  for  his  costs  on 
directed,  but  no  decree  was  made  as  against  Bwhanan,  in  Court;  and 
The  produce  of  the  testator's  estate  was  paid  into  court  S^TOwonS  re- 
and  invested  in  the  progress  of  the  cause.    Before  the  presentative, 

^     °  ,  that  his  costs 

hearing  on  further  directions,  Buchanan  died.  might  be  taxed, 

and  provided  for 
out  of  the  fond^ 

Buchanan,  under  the  above  circumstances,  had  ap-  ^^^^.^Jf^' 

peared  in  the  suit  and  defended  separately;  and  it  not         

being  proposed  by  the  parties  to  make  any  provision  for 
his  costs,  which  amounted  to  about  150Z.,  a  petition  was 
presented  by  his  personal  representative  for  a  reference 
to  tax  such  costs,  and  that  they  might  be  paid  out  of 
the  funds  in  court  applicable  to  the  payment  of  the 
lOOOZ.  and  arrears  of  interest  The  petition  came  on 
with  the  further  directiona 


Mr.  Bacon  and  Mr.  /.  H.  Taylor,  for  the  petition,  sub-     ArgmMnt, 
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mitted  that  the  trust  fund,  although  in  court,  and 
not  actually  standing  in  the  names  of  the  trustees, 
should  be  regarded  as  if  it  were  in  fact  in  their  posses- 
sion, and  that  the  fund,  if  actually  in  the  hands  of  the 
trustees,  would  be  subject  to  their  charges,  before  the 
satisfaction  of  any  claim  of  the  cestuis  que  trust  In  this 
case  there  would  be  5002.  or  6002.  arrears  of  interest 
coming  to  the  tenants  for  life,  besides  the  10002.  prin- 
cipal money  for  the  parties  in  remainder.  The  greater 
part  of  the  arrears  of  interest  accrued  during  the  lifetime 
o{Buch<inan,  and  should  therefore  be  treated  as  if  actu- 
ally in  the  joint  possession  of  Buchanan  and  W,  Oreenr 
way,  and  only  be  taken  from  them  after  satisfaction  of 
the  just  charges  of  both.  The  present  case  was  not  in 
the  nature  of  a  revivor  for  costs, — ^it  was  a  necessary 
step  to  protect  and  enforce  the  right  of  a  party  upon  a 
specific  fund. 


Judgment.  The  Yice-Chancellor  said,  he  had  always  thought, 
that,  according  to  common  sense  and  justice,  the  death 
of  a  party  ought  not  to  deprive  his  estate  of  the  right  to 
recover  the  costs  which  he  had  incurred  in  a  suit  existing 
at  the  time  of  his  deatL  This  applied  as  well  to  any  one 
else,  as  to  a  trustee.  The  only  doubt  he  had  was,  whe- 
ther a  trustee  did  not  acquire  a  lien  on  the  fund  reco- 
vered in  his  name,  or  in  a  suit  for  its  recovery,  to  which 
he  was  a  party.  Whatever  might  be  the  rule  in  that  re- 
spect, he  thought  it  did  not  apply  to  this  case;  for  the 
costs  incurred  by  the  deceased  Defendant  had  arisen 
from  the  charges  made  against  him  apart  from  his  cha- 
racter of  trustee;  and,  if  the  Defendant  had  been  enti- 
tled to  those  costs,  they  ought  to  have  been  provided 
for  at  the  hearing,  by  a  dismissal  of  the  bill,  with  costs, 
as  to  such  charges;  and  the  Defendant  would  then  have 
remained  simply  as  a  trustee,  without  the  necessity  of 
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incurring  any  costs  distinctly  from  those  of  his  co-trus- 
tee. He  could  not  make  a  precedent  in  favour  of  the 
claim  of  a  deceased  Defendant,  whether  trustee  or  other- 
wise, to  costs,  which  the  general  rule  of  the  Court  did 
not  aUow.  The  practice  of  the  Court,  as  to  the  costs  of 
a  deceased  Defendant,  was  much  considered  by  Sir  Edr 
ward  SugdeUy  in  the  case  of  Bowyer  v.  Beamish  (a),  and 
the  point  was  well  established. 

Petition  refused,  with  costs, 
(a)  2  J.  ds  L.  228. 


CHALK  V.  RAINE.  Jfdy  I9th. 

X  HE  Plaintiff  in  a  creditors'  suit  had  not  replied  to  Proof  admitted 

the  answer,  and  at  the  hearing  proposed  to  prove  as  pu^ntiir,  of  the 

an  exhibit,  by  affidavit,  the  execution  of  a  deed  not  con-  J^"^^^ 

troverted  by  the  answer.    This  was  objected  to,  on  the  j**  *»  the  hear^ 

authority  oi  Jones  v.  OriffiOi(a)]  but  ^werhadnot 

been  replied  to, 
but  did  not 

The  Yicb-Chancbllor  adhered  to  his  decision  in  Raw-  ^«»y  ^  «»«»" 
land  V.  Sturgis  (6),  and  received  the  evidence. 


Mr.  Bacon,  Mr.  W.  Morris,  and  Mr.  Nalder,  were  for 
the  different  parties. 

(a)  14  Sim.  262.  {b)  2  Uure,  620. 
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1849. 

Ffhruary 
23n;<fe24^. 

March  7th. 

May  bik. 
AbiUtotet 
aside,  on  the 
groand  of  luna- 
cy and  fraud,  a 
oonyeyance  of 
an  estate  by  a 
party  claiming 
the  fee  simple. 
The  lunacy  was 
established,  but 
it  appeared  that 
the  Plaintiff 
was  only  enti- 
tled to  a  life  es- 
tate in  the  pro- 
perty:—iTeW, 
that  the  Plain- 
tiff (and  his  per- 
sonal represent- 
ative after  his 
death)  was  enti- 
tled to  an  ac- 
count of  the 
rents  and  pro- 
fits during  the 
life  ofthePUin- 
tiff,  as  against 
the  parties  in 
possession  un- 
der the  conTey- 
ance. 

A  bill  was  brought  to  set  aside  a  deed  of  1809,  on  the  ground  that  the  Phdntiff,  the  grantor, 
was  of  unsound  mind.  The  Plaintiff  was  by  inquisition  found  to  have  been  lunatic,  without 
lucid  intervals,  from  179d.  The  Defendants  alleged,  that,  by  a  deed  of  1805,  the  lunatic  bad 
settled  the  estate  for  himself  and  wife  for  their  lives,  and  for  the  benefit  of  their  children  im  re- 
mainder. The  children  were  made  parties  to  the  suit,  and  disclaimed,  and  offered  to  convey  any 
interest  they  might  have  as  the  Court  should  direct: — Hdd,  that  this  disclaimer  and  submission 
did  not  reinvest  in  the  lunatic  the  interest  which  he  would  have  had  if  the  deed  of  1805  had  not 
existed,  or  entitle  him  to  the  relief  which  he  might  have  had  if  the  deed  of  1805  had  not  been 
made;  but,  in  confining  the  decree  to  the  interest  which  had  been  reserved  to  the  lunatic^  the 
Court  declared  that  it  should  be  without  prejudice  to  the  rights  of  the  children. 

In  a  suit  to  set  aside  an  appointment,  on  the  ground  of  the  unsoundness  of  mind  of  the  ^ 
pointor,  who  was  the  tenant  for  life  of  Uie  estate,  parties  who  would  be  entitled  in  remainder  in 
defiiult  of  appointment,  cannot,  either  by  joining  as  PkiintiiEi  in  a  supplemental  suit,  or  by  offering 
in  their  answer  to  convey  their  interests  for  the  Plaintiff's  benefit,  enable  the  Plaintiff  to  sustain 
the  suit  in  respect  of  any  relief  beyond  the  duration  of  his  own  life  estate. 

On  revivor  by  a  party,  who  was  both  heimt-law  and  administrator  of  a  lunatic,  in  a  suit  to  set 
aside  a  conveyance  made  by  the  lunatic  of  his  estate,  it  was  held  that  the  Plaintiff  had  no  title  to 
the  estate  as  heir-at-law,  but  that,  as  administrator  of  the  limatic,  he  was  entitled  to  an  account 
of  the  rents  and  profits  during  the  life  of  the  lunatic 

Where  an  equitable  interest  in  an  estate  has  been  conveyed  by  a  person  of  unsound  mind  to 
a  party  taking  without  fraud  or  notice  of  the  unsoundness  of  mind,  and  the  case  is  one  in  which 
the  deed  would  be  void  at  law  on  the  ground  of  the  lunacy,  equity  will  relieve  against  the 
conveyance  by  the  lunatic. 


PRICE  v.  BERRINGTON. 

1  HE  Plaintiff  in  the  original  bill,  filed  in  June,  1836, 
was  described  as  William  Pricey  clerk,  a  person  of  weak 
mind,  and  incapable  of  managing  his  affairs,  by  Charles 
Price  his  eldest  son,  and  heir-at-law,  and  next  friend. 
The  bill  alleged,  that  the  Plaintiff  had  been  in  a  state 
of  imbecility  and  incapacity  since  1789.  That,  in  the 
year  1809,  John  Hodder  Moggridge^  knowing  the  fact 
of  the  Plaintiff's  imbecility  and  incapacity,  and  in  or- 
der to  defraud  the  Plaintiff,  induced  him  to  execute  an 
absolute  conyeyance  in  fee  to  him,  the  said  Moggridge^ 
of  an  estate  called  Tyr  y  Coed  Gas,  in  Olamorganshire, 
of  or  to  which  the  Plaintiff  was  theretofore  seised  or  en- 
titled in  fee  simple  in  possession ;  that  Moggridge  knew 
the  consideration  of  20O02L,  expressed  in  the  said  con- 
yeyance, was  yery  inadequate,  and  that  the  minerals  in 
the  estate  rendered  it  of  great  yalue;  and  that  the 
20002.  was  not  in  fact  paid,  except  in  so  far  as  Moggridge 
redeemed  a  mortgage  for  6002.,  preyiously  existing  upon 
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the  property.  The  Defendants  were  the  devisees  and  i849, 
executors  oi  Moggrxdge.  The  bill  prayed  that  the  con- 
veyance of  1809  might  be  set  aside,  and  the  estate  re- 
conveyed;  an  account  of  the  rents  and  profits  as  against 
the  personal  representatives  of  Moggridge;  and  the 
Plaintiff  offered  to  repay  the  consideration  money  which 
had  been  paid  by  Moggridge. 

The  answers  stated  several  incumbrances  made  by 
the  Plaintiff  upon  the  property  before  the  sale  to  Mog- 
gridge. The  Defendants  stated,  that  by  deed  of  the  25th 
of  November,  1805,  a  term  of  1000  years  in  the  estate 
was  assigned  to  secure  a  sum  of  money  owing  to  one 
JenkinSy  by  way  of  mortgage,  and  subject  thereto,  upon 
such  trusts  as  the  Plaintiff  and  his  wife  should  appoint, 
and,  in  default  of  such  appointment,  to  the  Plaintiff  for 
his  life,  with  remainder  to  his  wife  for  her  life,  remain- 
der to  the  children  of  the  Plaintiff  and  his  said  wife  as 
tenants  in  common.  The  Defendants  said,  that  by  deeds 
of  5th  and  6thof  February,  1809,  made  between  the  Plain- 
tiff William  Price  and  Mary  his  wife,  of  the  one  part, 
and  Moggridge^ofiiie  other  part,  and  by  a  deed  of  the  7th 
of  February,  1809,  made  by  the  prior  mortgagee  and  the 
parties  to  the  two  preceding  deeds,  the  estate  was,  for 
the  consideration  of  20002.,  duly  appointed  and  convey>- 
ed  to  Moggridge,  his  heirs  and  assigns;  that  the  balance 
of  the  consideration  money  was  settled  and  paid  to  the 
Plaintiff  in  1822;  and  that,  upon  such  payment,  by  a 
deed  of  release  and  confirmation,  dated  the  19th  of 
March,  1822,  made  between  the  said  Charles  Price,  as 
the  eldest  son  and  heir  apparent  of  the  Plaintiff,  of  the 
one  part,  and  Moggridge,  of  the  other  part,  reciting  the 
deeds  of  the  5th  and  6th  of  February,  1809 ;  that,  at  the 
time  of  the  execution  of  the  same,  Charles  Price  was  a 
minor,  by  reason  whereof  he  was  not  competent  to  join 
in  or  become  party  thereto  with  WiUiam  Price  and 
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1849.  Mary  his  wife  for  the  assurance  and  confirmation  of 
the  said  messuages,  &a,  thereby  appointed  to  Moggridge; 
that  Charlea  Price  had  since  attained  twenty-one,  and 
had  been  requested  by  Moggridge  to  execute  a  release  of 
all  his  right,  title,  estate,  and  interest,  if  any,  in  the  said 
premises,  which  he  had  consented  to  do:  Charles  Price 
granted,  released,  and  confirmed  unto  Moggridge,  his 
heirs  and  assigns,  all  the  estate,  interest,  claim,  &c.,  at 
law  or  in  equity,  which  he  (Charlee  Price)  had,  or 
which  he,  his  heirs,  executors,  or  administrators  should 
haye,  in  respect  of  the  said  premises  or  otherwise,  against 
Moggridge,  his  heirs,  executors,  or  administrators,  from 
the  beginning  of  the  world  to  the  date  thereof.  The  De- 
fendants said  they  believed  that  the  Plaintifi*  had  been 
subject  to  occasional  temporary  fits  of  insanity,  but 
with  lucid  interyals,  during  which  he  had  been  fully 
competent  to  manage  his  affairs. 

In  May,  1837,  a  commission  of  lunacy  was  issued,  un- 
der which,  on  the  22nd  of  that  month,  it  was  found  and 
returned,  that  the  Plaintiff,  Wiliiam  Price,  was  a  luna- 
tic, without  lucid  intervals,  and  was  not  sufficient  for 
the  government  of  himself,  his  messuages,  lands,  tene- 
ments, goods,  and  chattels,  and  that  he  had  been  in  the 
said  state  of  lunacy  from  the  1st  of  June,  1796.  The 
custody  of  the  person  of  the  Plaintiff  was  granted  to 
William  Price  the  younger,  and  the  custody  of  his  es- 
tate to  the  said  Charlea  Price. 

In  July,  1837,  a  supplemental  bill  was  filed  by  the 
Plaintiff  William  Price,  a  lunatic,  by  the  said  Charles 
Price,  his  committee,  the  said  Charles  Price  being  also 
a  co-Plaintiff,  against  the  original  Defendants,  the  wife 
and  the  younger  children  of  William  Price,  and  certain 
mortgagees  of  the  estate  claiming  \mA.Qr  Moggridge;  the 
supplemental  bill  stated,  that  the  Plaintiff  Charles 
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Price  did  not  claim  any  interest  in  the  estate  ad-  i849. 
versely  to  the  original  Plaintiff,  the  lunatic,  but  was 
willing  the  same  should  be  dealt  with  for  his  benefit. 
The  prayer  asked  for  the  relief  sought  by  the  original 
bill,  and  also  an  injunction  to  restrain  the  cutting  of 
timber  or  opening  mines  on  the  estate. 

The  answer  of  the  wife  and  younger  children  of  the 
lunatic  disclaimed  (as  against  the  Plaintiffs)  any  inter- 
est in  the  estate,  adding^  that  they  were  willing,  and 
thereby  offered  to  convey  any  interest  or  right  which  all 
or  any  of  them  might  have  in  the  said  estate  to  the  use 
and  for  the  benefit  of  the  Plaintiff  William  Price,  in 
such  way  and  subject  to  such  limitations  as  this  Court 
might  direct,  in  case  the  said  WiUiam  Price  should  die 
without  having  been  restored  to  a  sound  and  disposing 
mind. 

The  original  and  supplemental  causes  were  heard  be- 
fore the  Master  of  the  RcUs,  on  the  30th  of  June,  1840, 
when  an  issue  was  directed  on  the  question,  whether 
the  Plaintiff  WiUiam  Price  was  of  sound  mind  at  the 
time  the  deeds  of  the  5th,  6th,  and  7th  of  February, 
1809,  were  executed  (a) ;  and  it  was  directed  that  the 
plaintiffs  in  equity  should  be  defendants  at  law. 

The  Plaintiff  WHUam  Price,  the  lunatic,  died  in 
January,  1841. 

In  April,  1848,  Charles  Price  filed  his  bill  of  revivor 
and  supplement,  stating  the  death  of  his  father,  and  al- 
l^ging^  that  thereupon  his  late  father's  right  to  the  said 

(a)  It  wu  stated,  from  a  note  of  imposition  and  fraud  which 
of  the  judgment,  that  the  Ma^  had  heen  alleged,  as  distinct 
Ur  of  the  BalU  consideied  that  from  the  case  of  unsoundness  of 
there  was  no  proof  of  the  case     mind. 

VOL.  Vn.  I)  D  H.  w. 
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1849.  estate  descended  upon  and  became  vested  in  the  Plain- 
tiff Charles  Price^  as  the  hdr-at-law;  alleging  also  that 
he  had  obtained  letters  of  administration  of  the  personal 
estate  of  the  deceased  Plaintiff.  Some  changes  in  the 
estates  of  the  Defendants,  immaterial  to  the  question, 
had  taken  place.  The  cause  was  heard  and  a  decree 
made  on  the  Srd  of  June,  1848,  for  carrying  out  the  for- 
mer order,  and  for  the  trial  of  the  issue. 

The  issue  was  tried  at  the  Summer  Assizes  for  JSruM, 
in  1848,  and  the  jury  found  thai  WiUiam  Price  was  not 
of  sound  mind  at  the  time  the  deeds  of  February,  1809, 
were  executed. 

The  causes  were  now  heard  iqponthe  equity  reserred. 


ArgwKMiu.  The  SoUoUor-Oeneral  and  Mr.  HmuUam,  for  the  Plain- 
tiff, submitted,  that,  the  lunacy  having  been  established, 
the  Plaintiff  was  entitled  to  a  decree.  The  contrary 
proposition  must  assume  that  the  issue  was  directed  by 
the  Court  upon  an  immaterial  question:  Lewis  y.  Tho- 
mas (a).  Such  relief  was,  in  fietct,  the  established  rule  of 
the  Court:  Clerk  v.  Clerk  (b).  This  Court  would  foUowthe 
law  in  such  a  case,  and  deal  with  the  equitable  interest 
of  the  Plaintiff  (as  mortgagor),  now  improperly  vested 
in  the  Defendants,  in  the  same  manner  as  the  Court  of 
law  would  have  dealt  with  the  case  if  the  interests  had 
been  legal;  that  is,  that  the  Court  would  hold  the  trans- 
action to  be  necessarily  void,  and  direct  a  reconveyance, 
or  order  the  deeds  (except,  perhaps,  the  deed  transftsrring 
the  mortgage)  to  be  delivered  up  to  be  cancelled.  There 
might  be  an  inquiry  as  to  the  purchase -monies  paid  by 

(a)  3  Hare,  26,  33.  {b)  2  Y«ni.  412. 
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Moggridge,  or  those  claiming  under  him,  in  discharge  of  1849, 
the  prior  mortgage;  and  the  Defendants  would  be  enti- 
tled to  be  treated  as  mortgagees  in  respect  of  such  pay- 
menta  The  title  of  the  original  Plaintiff  had  descended 
on  the  Plaintiff  Oha/rles  Price.  The  decree  in  the  third 
suit  affirmed  this  title.  The  suggestion,  that  the  other 
children  were  interested,  was  displaced,  firsty  by  the  fact 
that  the  lunacy  had  been  found  to  exist  from  a  date  an^ 
terior  to  the  deed  of  1805,  under  which  the  interest  was 
said  to  have  arisen;  and,  secondly ,  by  the  fact  that  the 
children  were  before  the  Court,  and  made  no  claim  to 
the  estate,  and  in  fact  expressly  disclaimed. 

Mr.  Wood  and  Mr.  Smyihe^  for  the  trustees  and  execu- 
tors otMoffgridgCy  and  Mr.  W.  M.  Jamea^  for  mortgagees 
and  other  parties  also  claiming  under  Moggridge. 

The  suit  to  rescind  the  purchase  cannot  be  sustained 
on  the  mere  proof  of  lunacy,  unless  there  be  some  proof 
of  fraud  on  the  part  of  the  purchaser,  sufficient  at  least 
to  shew  that  he  dealt  with  the  vendor  knowing  him  to 
be  of  unsound  mind.  The  Plaintiff,  relying  upon  the 
lunacy  alone,  without  shewing  that  Moggridge  can  in  any 
respect  be  blamed,  is  in  the  position  of  a  party  who  seeks 
the  aid  of  a  Court  of  equity  to  enforce  a  right,  which,  if  it 
exists,  is  purely  a  right  at  law,  and  one,  moreover,  that 
is  very  harsh  in  its  operation.  The  case  against  the  De- 
fendants cannot  be  put  in  a  stronger  form  than  that  they 
have  the  misfortune  to  claim  under  instruments  which 
are  (as  the  Plaintiff  alleges)  void  at  law.  The  answer  to 
such  a  case  is  given  by  Sir  William  Orant  in  IfieU  v.  if or- 
ley  (a) :  ''  If  the  Plaintiff  is  right  in  saying  all  this  is  void 
at  law,  let  him  resort  to  law,  and  recover,  if  he  can; 
but  there  is  no  ground  for  a  Court  of  equity  to  advance 
his  remedy: "  Sergeson  v.  8ealeyQ>)y  Senta/nce v.  Poole(c). 

(a)  9  760.  488.  (h)  2  Atk.  418.  (c)  3  G.  <fe  P.  1. 

I)d2 
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1649. 


Argument, 


In  Lady  Kirkwall  v.  Flight  (a),  the  plaintiff  had,  in 
1835,  been  found  a  lunatic,  by  commission,  from  1831 
The  bill  was  filed  by  her  committee,  to  set  aside  a  secu- 
rity executed  in  February,  1835,  whereby,  in  considera- 
tion of  10002.,  the  plaintiff  covenanted  to  pay  12601L  to 
the  defendant,  if  the  plaintiff  or  defendant  should  die 
before  the  1st  of  January,  1836.  At  the  hearing  of  the 
cause,  the  Court  directed  an  inquiry,  whether  the  lOOOlL, 
or  any  and  what  part  thereof,  was  ever,  and  when,  and 
how  paid  to  the  plaintiff,  or  any  other  person  or  persons, 
for  her  use,  and  by  whom  and  under  what  circum- 
stances, and  how  and  by  whom,  and  under  whose  au^ 
thority  and  direction  the  same  or  any  part  thereof  was 
applied.  The  Master  found  that  the  money  was  paid 
by  the  defendant  at  his  solicitor's  office,  to  Lady  Kirk- 
wall, by  a  cheque ;  that  the  cheque  was  paid  by  the  bank- 
ers; but  that  there  was  no  evidence  to  whom,  or  under 
what  circumstances  it  was  paid;  that  49L  was  applied 
in  payment  of  the  bill  of  the  solicitor;  but  there  was 
no  evidence  as  to  the  application  of  the  residue.  The 
plaintiff  excepted,  on  the  ground  that  the  delivery  of 
the  cheque  did  not  amount  to  payment,  and  that  there 
was  no  evidence  of  the  pajrment  to  laAjKirkwalL  The 
exceptions  were  overruled,  and  it  was  ordered  that  the 
deed  should  stand  as  a  security  for  the  principal,  intei^ 
est  and  costs,  and,  upon  payment  thereof,  should  be  de- 
livered up;  and  the  Master  was  directed  to  take  an  ac- 
count of  what  was  so  due.  This  in  fact  affirmed  the 
transaction.  Even  at  law,  it  is  not  every  contract  by  a 
lunatic  which  is  void:  Baxter  v.  Earl  of  PortsnuyuihQ^, 
Williams  v.  Wenttvorth  (c).  The  Plaintiff  Charles  Price 
is,  however,  estopped  so  far  as  relates  to  any  claim  in 


(a)  Lord  ChanoeUor,  16th  Jan- 
uazy,  1840;  Viee-ChaneeUor  of 
Bn^fiand,  7th  November,  1842; 


not  reported. 
{b)  6  B.  A  C.  170. 
(c)  5  Beav.  326. 
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his  own  right,  by  the  deed  of  March,  1822.  It  is  clear, 
that,  if  he  was  interested  as  a  remainder-man,  he  con- 
veyed his  interest  by  that  deed  to  Moggridge;  and  there 
is  no  proof  before  the  Court  that  Charles  took  any  in- 
terest in  the  estate  as  heir-at-law;  for  the  deed  of  1805 
is  entirely  undisplaced;  and  it  is  not  by  the  concur- 
rence of  defendants  in  a  suit  that  they  can  confer  a  title 
upon  the  plaintiff  which  he  would  not  otherwise  have: 
Major  Y.  Auddand  (a).  The  disclaimer  of  the  children 
in  favour  of  the  Plaintiff  does  not,  therefore,  assist  him, 
nor  is  the  finding  of  the  inquisition  of  lunacy  conclu- 
sive  against  their  interests  under  the  deed  of  1805.  It 
is  plain,  that,  after  the  lapse  of  time,  no  decree  could  be 
made  for  setting  aside  this  purchase,  which  could  have 
the  effect  of  replacing  the  parties  in  the  situation  they 
were  in  before  the  transaction  took  place. 


1649. 


iltyiMMii*. 


[The  argument  on  the  effect  of  the  deed  of  March, 
1822,  according  to  the  doctrine  of  estoppel,  with  refei^ 
ence  to  the  interest  of  Charles  Price  as  heir-at-law  of 
the  lunatic,  is  not  given,  as  the  question  was  not  de- 
cided,— ^the  Court  holding,  that  the  state  of  the  plead- 
ings precluded  Charles  Price  from  claiming  in  this  suit 
as  heir-at-law,  or  otherwise  than  as  administrator  of 
his  father.] 


Vicb-Chancbllok  : — 

The  first  question  is,  as  to  the  effect  of  the  decree  so 
far  as  it  has  gone.  This  may  be  tried  by  supposing 
the  original  Plaintiff  to  be  still  living,  and  to  have  been 
found  a  lunatic 


Jitdgmmi, 


It  has  been  observed  by  Mr.  Woody  that  the  bill  does 
(«)  3  Hat«,  77. 
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1849.^  not  treat  the  case  as  one  of  lunacy,  in  which  the  trans- 
action is  void,  but  as  one  in  which  a  fraud  was  practised 
on  an  imbecile  person,  in  obtaining  a  conveyance  of 
the  estate.  It  is  said,  that  this  being  a  case  in  which 
it  is  admitted  that  the  legal  estate  did  pass,  (which  it 
would  not  have  done  if  the  grantor  had  been  lunatic,) 
and  which  proceeds  on  the  ground  of  fraud, — ^the  fraud 
not  being  proved, — that  the  Court  ought  on  that  ground 
alone  to  dismiss  the  bill,  notwithstanding  the  lunacy. 
I  cannot  accede  to  that  argument  I  am  clear,  that,  in 
directing  the  issue,  the  Court  must  have  been  taken  to 
have  .decided,  that,  if  the  lunacy  was  established,  it  would 
entitle  the  Plaintiff  to  a  decree;  I  must  take  it  that 
the  issue  was  properly  directed,  and,  the  lunacy  having 
been  established,  I  cannot  dismiss  the  bill  on  the  mere 
ground  that  fraud  has  not  been  proved. 

It  has,  however,  been  argued  that  the  lunacy  alone 
is  not  sufficient,  and  that  this  Court  will  not  give  relief, 
unless^  in  addition  to  the  lunacy,  a  fraud  is  practised. 
I  do  not  understand  it  to  be  denied,  thal^  if  the  party 
treating  with  the  lunatic  knew  of  the  lunacy, — that  is 
a  fraud;  but  the  argument  is,  that  some  fraud  must  be 
practised,  in  order  to  induce  this  Court  t^  act 

The  law,  as  I  understand  it,  and  as  it  appears  to  me 
that  Sir  William  Grant  lays  it  down,  in  NiM  v.  ifor- 
ley  (a),  is,  that,  if  the  invalidity  of  the  transaction  be 
established  by  the  lunacy,  and  the  nature  of  the  relief 
sought  is  such  as  a  Court  of  equity  would  give  (which 
in  this  case  it  is),  this  Court  will  give  relief,  unless  there 
be  other  reasons  for  refrising  its  interposition.  Sir  Wil- 
liam Grant  suggests  the  case  of  the  Court  not  being  able 
to  restore  the  parties  to  the  situation  they  were  in  before, 

(a)  9  760.  482. 
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as  a  ground  for  refusing  to  interfere.    If  in  this  case  it       1849. 
-vrere  necessary  that  the  lunacy  should  be  established, 
and  also  the  fraud,  why  was  the  issue  directed?    It  is 

not  the  habit  of  the  Court  to  direct  an  issue  to  avoid        

the  necessity  of  deciding  the  point;  because  it  may 
happen,  if  the  issue  be  found  one  way>  it  would  put  an 
end  to  the  case.  The  Court  will  see  that  the  issue  is  The  Goort  will 
necessarily  material,  in  any  event,  to  a  decision  of  the  ^^^  ^SiTthe 
principal  or  material  question  between  the  parties.  Ac-  5e«>i*o^<^. 
cording  to  the  argument  which  has  been  addressed  to  ny  eyent,  be 
me,  the  finding  of  the  lunacy  is  wholly  immaterial  I 
have  been  referred  by  Mr.  Smyths  to  the  case  of  BuUin 
V.  Madera  (a).  That  suit  related  to  a  payment  in  the 
town  o{If(yrihampton  in  discharge  of  tithes.  Two  ques- 
tions were  raised.  One  was  a  question  of  fact,  whether 
it  had  been  paid  from  time  immemorial;  and  the  other 
question  was,  whether,  if  paid,  it  was  a  good  discharge 
of  the  tithes.  Both  were  legal  questions;  and  I  thought 
the  parties  entitled  to  the  decision  of  a  Court  of  law  upon 
them.  The  question  then  arose,  how  that  decision  was 
to  be  obtained.  The  usual  course  taken  by  the  Court 
was  to  direct  an  issue,  which  will  raise  the  question  of 
law,  as  well  as  of  fact;  but  inasmuch  as  the  opinion  of 
the  learned  Judge  on  the  trial  of  the  issue  would  not 
be  that  legal  opinion  which  would  satisfy  or  bind  this 
Court,  it  was  agreed  between  the  parties,  that,  if  the  fact 
was  found  in  favour  of  the  Defendant,  the  case  must  be 
carried  either  by  a  special  case  or  a  special  verdict  to  a 
superior  court  It  became  a  question,  whether  it  would 
be  more  expensive,  in  point  of  time  or  money,  to  get  the 
issue  of  fact  determined  first,  and  send  a  case  to  a  Court 
of  law;  or  to  let  the  parties  go  to  a  trial  both  on  the 
law  and  the  fact,  with  the  certainty  that  the  opinion  of 
the  Judge,  on  the  point  of  law,  might  be  carried  to  a 

(a)  Apil  15th,  I84e.  KotxvpOrted. 
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superior  court.  The  result  of  some  inquirj  was,  that 
time  and  expense  would  be  saved  by  sending  the  issue 
of  fact,  and  for  that  reason  alone  that  course  was  taken. 
The  Lord  Cha/nceUor  thought  that  was  not  the  right 
course,  and,  I  believe,  allowed  the  parties  to  bring  an 
action. 

I  must,  in  this  case,  take  it  to  have  been  determined, 
that,  if  the  lunatic  were  now  living,  the  lunacy  being 
established,  a  decree  must,  of  course,  follow. 

I  do  not  know  what  the  evidence  is  as  to  the  impo- 
sition alleged  to  have  been  practised;  but,  if  the  case 
be  as  the  Defendants  tell  me,  that  there  is  no  fraud 
proved,  the  Plaintiff  must  shew  the  decree  was  meant 
to  have  the  operation  he  would  give  to  it  if  the  lunacy 
was  established. 


The  SoUcitor-Oeneral  replied,  and  argued  that  the 
Plaintiff  CharUa  Price  was  entitled  to  a  decree  as 
owner  in  fee  of  the  estate,  notwithstanding  the  deeds 
of  1805  and  1822. 


Vicb-Chakcbllob  : — 

I  must  be  careAil  in  this  case  to  adhere  to  what  has 
been  already  decided.  It  is  a  disadvantage  that  the 
evidence,  if  it  be  material,  which  was  gone  into  at  the 
hearing  of  the  cause,  is  not  now  brought  forward,  as 
it  should  be,  if  it  is  to  be  relied  upon.  I  do  not  see  any 
evidence  which  I  can  act  upon  against  those  who  claim 
under  Moggridge,  as  shewing  that  Moggridge  had  notice, 
at  the  time  of  this  transaction,  of  the  lunacy  of  WiUiam 
Price.  I  will  take  it  that  Mr.  Protherae'e  evidence  goes 
to  prove  that,  the  day  before  the  transaction  took  place, 
Protherot  and  Moggridge  were  present  with  WiUiam 
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Price.  The  verdict  only  says  that  William  Price  was  J1849, 
insane  at  a  certain  time;  but,  however  it  may  appear 
incidentally,  from  evidence  given  in  support  of  the 
lunacy  generally,  I  have  no  evidence  whatever  to  shew 
me  that  the  Plaintiff's  state  of  mind  was  such  that  the 
persons  transacting  business  with  him,  in  his  presence, 
must  of  necessity  have  seen  that  he  was  a  person  of 
unsound  mind.  If  that  issue  be  material,  the  parties 
ought  to  have  guarded  their  case  by  providing  for  the 
trial  of  that  point,  or  for  some  inquiry  relating  to  it 
It  is  certain  that  you  may  deal  in  the  presence  of  a  per- 
son who  is  undoubtedly  lunatic,  for  days  and  months^ 
without  discovering  his  state  of  mind.  I  have  no  evi- 
dence to  satisfy  me  that  the  state  of  mind  of  WiUiam 
Price  was  such  as  to  be  known  either  to  Moggridge  or 
Proiheroe;  and,  if  not,  I  do  not  know  what  evidence  I 
have  to  shew  that  Moggridge  was  in  any  other  situation 
than  that  of  a  person  who  has  had  the  misfortune  to 
buy  an  estate  which  he  loses  owing  to  the  lunacy  of  the 
vendor;  and,  if  that  were  his  true  situation,  he  is  an 
object  rather  of  compassion  than  of  reproacL 

How  does  the  case  stand  on  the  pleadings?  WSKam 
Price  filed  his  bill,  claiming  to  be  entitled  to  the  fee, 
and  relying  on  the  insanity  and  the  alleged  fraud.  The 
Defendants  claiming  under  Moggridge  set  up  the  deed 
of  1805,  which  shews, — ^if  it  shews  anything, — that  Wil- 
liam Price  was  not  seised  in  fee,  and  that  the  estate 
under  that  deed  stood,  in  the  events  that  happened, 
limited  to  the  children  of  the  Plaintiff  and  his  wife,  as 
tenants  in  common  in  fee  expectant  on  the  deaths  of 
the  parents,  who  took  life  estates.  That  was,  in  effect, 
insisting  that  the  children  were  necessary  parties  to  the 
original  bill;  and  that,  I  think,  is  also  the  effect  of  the 
case  made  by  the  Defendants  as  to  the  deed  of  March, 
1822.     Chaifies  Price  then  joined  with  his  father  in  the 
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1849.  Bupplemental  bill;  and  the  case  which  Charles  Price 
makes,  is  not,  as  I  understand  it,  that  there  is  no  such 
deed  as  that  which  it  was  suggested  gave  him  a  com- 
mon interest  in  one-seventh  of  the  estate  in  remainder. 
^'^^^"'^^  But,  admitting  that  the  case  may  be  so,  he  says  that  he 
does  not  claim  adversely  to  his  father.  He  does  not, 
therefore,  repudiate  the  share  which  he  was  said  to 
take  under  the  deed  of  1805 ;  and  though,  by  the  bill  of 
reriyor  and  supplement,  he  claims  as  heir-at-law  by  de* 
scent  from  his  father,  I  must,  as  the  pleadings  stand, 
treat  Oharles  Price  as  entitled  to  one-seventh  of  the 
estate  after  the  termination  of  the  life  estate.  Chartes 
would  be  entitled  as  heir  of  his  father,  if  the  deed  of 
1805  were  out  of  the  way,  (subject  to  the  question  which 
has  been  argued  as  to  the  deed  of  1822).  As  adminis- 
trator of  the  estate  of  the  father,  he  would,  at  all  events, 
be  entitled  to  an  aocount  of  the  rents  and  profits  dur- 
ing his  father's  life,  if  I  am  right  in  saying  that  the 
frame  of  the  suit  does  not,  in  this  stage  of  the  cause, 
prevent  a  decree  from  being  made. 

I  must  consider  the  original  and  supplemental  suit 
as  one  suit  The  supplemental  bill  is  filed  by  Oharlee 
Price,  as  committee  of  WiUiam  Price,  for  the  pur^ 
pose,  amongst  others,  of  making  the  children  parties. 
It  is  in  the  answer  to  the  original  suit  that  the  deed 
of  1822  is  set  up.  Whether  it  is  so  set  up  as  to  en- 
title the  Defendants  to  have  the  benefit  of  it  by  way  of 
estoppel,  or  whether  it  is  to  operate  at  all  as  an  estoppel, 
is  another  question;  but  finding  Charles  Price  joining 
with  hia  father  in  the  suit,  on  the  suggestion,  that,  by 
reason  of  the  deed  of  1805,  the  original  suit  is  defective, 
I  cannot  consider  that  the  deed  of  1822  was  whoUy  in- 
operative  on  the  ground  that  it  was  dealing  with  an 
estate  with  whidi  Charles  had  nothing  to  ^o. 
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A  material  question  also  is, — ^what  is  the  effect  of  the  i849. 
decree.  This  I  have,  to  some  extent,  considered  Upon 
the  decree  for  reviving  the  suit,  and  proceedings  after 
the  death  of  WiUiam  Pricey  the  benefit  of  the  original 
proceedings  would  be  obtained,  having  regard  to  the  '•«V««»*« 
alteration  in  the  circumstances  of  the  parties.  If  the 
estate  descended  on  the  death  of  WiUiam  Pricey  Charlea 
would  have  the  benefit  of  the  suit,  for  the  purpose  of 
obtaining  such  relief  as  the  case  entitled  him  to.  The 
submission  of  the  Defendants,  the  younger  children,  to 
convey  any  interest  they  might  be  entitled  to,  as  the 
Court  should  direct,  would  not  enable  Oharlea  to  sustain 
a  suit  in  which  he  had  no  interest;  but  when  I  find  that 
the  father  had  an  interest,  a  tenancy  in  the  real  estate, 
either  in  fee  or  for  life,  that  Charles  is  his  administra- 
tor, and  that  Charlea  was  also  either  entitled  as  heir, 
or  as  remainderman,  to  one-seventh  part,  subject  to  the 
questions  on  the  deed  of  1822,  it  appears  to  me  that 
there  is  enough  to  satisfy  the  decree  in  the  third  suit, 
without  saying  that  the  decree  has  determined  anything, 
except  that  Charlea  had  some  interest  to  entitle  him  to 
revive  and  maintain  the  suit 

As  regards  the  mortgagees  under  Moggridge^  if  they 
are  purchasers  without  notice  they  are  not  bound  by 
any  account  which  I  may  direct  as  against  other  par- 
ties, and  I  cannot  deprive  them  of  any  term  of  years 
they  may  have  got  in.  'With  regard  to  those  who  are 
interested  under  Moggridge,  and  have  no  term  of  years 
to  protect  them, — ^if,  as  the  case  now  stands,  nothing 
passed  by  Moggridge's  conveyance,  they  are  not  in  the 
condition  of  purchasers  without  notice,  in  the  sense  in 
which  the  Court  can  help  them.  They  have  no  legal 
interest  with  which  the  Court  can  deal 
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Vicb-Chancblloe  : — 

At  the  close  of  the  argument  I  decided  that  the  Plain- 
tiff was  entitled  to  relief,  to  the  extent  of  having  an  ac- 
count taken  of  the  rents  and  profits  of  the  estate  in 
question  in  the  cause,  which  accrued  in  the  lifetime  of 
WiUiam  Price,  who  died  after  the  institution  of  the 
suit;  and  I  reserved  my  judgment  upon  the  points,  whe- 
ther any  other  decree  could  be  made  in  this  suit,  as  to 
the  real  estate,  and  on  the  question  of  costs. 

[His  HoNOE  stated  the  form  of  the  pleadings,  and  the 
proceedings  in  the  cause;  the  case  made  by  the  Defend- 
ants as  to  the  deeds  of  1805  and  1822,  and  the  answer 
of  the  wife  and  the  younger  children  of  WiUiam  Price.'l 


If,  after  this  case  had  been  set  up  by  the  Defendants, 
the  Plaintiff  WiUiam  Price  still  claimed  the  fee,  it  was 
open  to  him  to  traverse  the  suggestion  as  to  the  deed  of 
1805,  or  confess  and  avoid  it,  by  shewing  that  something 
had  been  done  to  remove  the  effect  of  that  deed,  or  it 
became  necessary  to  make  parties,  those  who  were  said 
to  be  entitled  in  remainder,  for  the  purpose  of  asserting 
such  claim  as  they  might  have  in  the  estate.  The 
course  taken  was  that  of  adding  the  wife  and  children 
as  parties.  This  might  have  been  done  by  amending 
the  original  bill,  or  filing  a  supplemental  bill;  but,  be- 
fore either  of  those  steps  had  been  taken,  WiUiam  Price 
was  found  a  lunatic  by  inquisition,  and  it  was  necessary 
to  bring  that  fact  before  the  Court.  Charles  was  ap- 
pointed his  committee,  and  a  supplemental  bill  was  fil- 
ed, in  which  OharleSy  the  committee,  was  made  a  Plain- 
tiff with  the  lunatic  Charles,  therefore,  whether  he 
chose  to  assert  his  right  to  the  property  as  one  of  the 
children  and  remainder-men  or  not,  was  a  party  to  the 
suit,  and  the  other  children  were  made  Defendants. 
The  offer  of  these  Defendants  to  convey  their  interests 
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in  the  property  as  the  Court  shall  direct,  cannot,  I  ap-  i849. 
prehend,  be  of  any  avail  to  the  Plaintiff.  The  Court  can 
only  look  at  the  rights  of  the  parties  as  the  suit  is  con- 
stituted, and  direct  a  conveyance  according  to  those 
rights.  If,  in  point  of  fact,  the  Plaintiff  has  not  esta-  ''^•*'"^ 
blished  his  right  to  relief,  I  can  do  no  more  than  reserve 
to  those  parties  any  rights  which  they  may  have  now  or 
hereafter  in  this  property. 

The  case  of  Charles  is  certainly  subject  to  something 
more  of  difficulty.  Oharlea,  suing  as  committee,  says  by 
his  bill,  that  he  "  does  not  claim  any  interest  in  the  said 
estate  adversely  to  the  Plaintiff  WiUiam  Price,  but  is 
willing  that  the  same  estate  should  be  dealt  with  and 
applied  as  may  be  most  for  the  benefit  of  the  Plaintiff 
WiUiamy  and  to  concur  in  any  sale  or  conveyance  which 
this  Court  may  direct  for  that  purpose.''  It  is  not  ne- 
cessary I  should  express  any  opinion  as  to  what  the 
Court  would  do  in  the  case  of  two  Plaintiffs,  one  of 
whom  has  a  title  and  the  other  has  not,  joining  in  a 
statement  that  one  of  them  is  willing  to  give  to  the 
other  the  benefit  of  the  title  which  is  in  himself, — sup- 
posing that,  at  this  time,  Charlea  had  any  interest. 
But,  whilst  the  deed  of  March,  1822,  was  standing, 
Charles  had,  in  fact,  no  interest,  and  therefore  that 
statement  may  be  put  out  of  the  casa  It  appears  to 
me  that  the  deed  of  March,  1822,  had,  as  it  stood,  dis- 
possessed Charles  of  any  interest  in  the  estate,  and  that^ 
when  the  Plaintiff  WiUiam  Price  died,  there  was  no 
longer  any  party  upon  the  record  entitled  to  prosecute 
the  suit.  The  interests  of  the  Defendants,  the  younger 
children  of  Price  and  his  wife,  I  consider  to  be  un- 
touched by  this  suit 

There  must  be  a  decree  for  an  account  of  the  rents 
and  profits  accrued  due  during  the  life  of  the  tenant 
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for  life.  With  regard  to  part  of  the  costs  of  the  suit, 
although  the  parties  claiming  under  Moggridge  will  be 
entitled  to  their  costs,  as  mortgagees  of  the  estate,  so 
far  as  this  is  a  suit  to  redeem,  yet,  inasmuich  as  they 
have  resisted  the  right  to  redeem,  I  apprehend  that  the 
proper  decree  as  to  those  costs  will  be  that  which  Sir 
Thotruia  Pkmer  made  in  the  case  o{  Harvey  v.  TMuU  (a). 
The  decree  must  be  without  prejudice  to  the  rights  of 
the  parties  entitled  in  remainder,  under  the  deed  of 
1805,  to  assert  such  claim  as  they  may  have  to  the  real 
estate  in  any  other  suit  or  proceeding. 


As  against  the  mortgagees,  the  bill  was  dismissed, 
with  costs. 

(a)  IJ.  A  W.  197. 


LUCAS  V.  JAMEa 

A.  SUIT  for  the  specific  performance  of  an  alleged 
agreement  for  an  under-lease.    The  Defendant  denied 


Feb.  i7th. 

March  \9ih 

2ruL 

AprUlSth. 
0nati«8ty  for 
an  under-lenae, 
a  memorandum 
of  the  tenni  of 

the  intended  agreement  was  prepared,  stipulating  that  the  lease  should  contaan  all  usual  coif»- 
nants,  and  also  the  ooTenants  in  the  leases  of  the  ground  landlord,  and  the  proposed  leasee  signed 
the  memorandum,  accompanying  his  signature  by  the  qualification  that  he  agreed  thereto,  snbjeet 
to  there  being  nothing  unusual  in  the  leases  of  the  ground  landlord.  A  draft  of  the  proposed 
lease  was  afterwards  submitted  by  the  lessor's  soUdtors  to  the  proposed  lessee,  who  made  some 
alterations  and  returned  the  draft  with  a  request  that  the  lessor  would  at  once  grant  the  lease  as 
altered,  or  refuse  it.  The  lessor's  solicitors  sent  the  draft  baek  the  same  day,  assenting  to  all  the 
alterationa  except  one,  whereby  the  proposed  lessee  had  expunged  a  clause  in  the  dri3t  restrain- 
ing any  assignment  or  demise  by  him  without  the  consent  of  £e  lessor: — IfM,  that,  upon  the 
return  of  the  draft  lease,  not  acceding  to  all  the  alterations,  and  in  the  absence  c^  any  proof  that 
the  lessor  was  pretioudy  bound  by  the  terms  as  to  unusual  corenants,  introduced  by  the  proposed 
lessee  on  his  signing  the  memorandum,  the  contract  was  incomplete,  and  the  proposed  leaaee  was 
at  liberty  to  determine  the  treaty. 

Whether  the  principle  would  apply  in  a  case  where  there  was  no  real  or  substantial  distinction 
between  the  terms  of  an  offer  by  one  party,  and  of  a  qualified  acceptance  or  adoption  of  such  ofier 
by  the  other,— ^iMere. 

Whether  the  existence  of  a  nuisance  in  the  neighbouihood  of  a  house  contracted  to  be  pur- 
chased for  a  residence,  which  nuisance  is  known  to  tiie  render,  and  is  one  which  a  prorident 
purchaser  could  not  discorer,  is  a  ground  for  refosing  a  decree  for  specific  performance  of  the 
contract:  and  whether  otherwise,  if  the  nuisance  be  not  known  to  the  yendor,  qiuere. 
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that  any  agreement  had  been  concluded;  and  insisted^ 
moreoyer,  that^  eyen  if  any  such  agreement  had  been 
signed,  it  had  been  done  without  a  knowledge  of  circum- 
stances existing  at  the  time,  affecting  the  property,  and 
rendering  it  impossible  that  he  (the  Defendant)  could 
haye  the  benefit  of  the  contract  for  the  only  purpose 
for  which  he  had  intended  to  enter  into  it^  and  for 
which  alone  the  Plaintiff,  or  her  agents  employed  in 
the  treaty,  knew  that  he  had  intended  to  enter  into  it 


411 


1849. 


Mr.  Wood  and  Mr.  Olam,  for  the  Plaintiff. 


The  Solicitor-Oeneraly  Mr.  Lloyds  and  Mr.  Elmatey^ 
for  the  Defendant. 

On  behalf  of  the  Defendant,  it  was  argued,  that  there 
was  no  acceptance  by  the  Defendant  of  the  terms  of- 
fered on  behalf  of  the  Plaintiff,  and  nothing  more  than 
an  offer  of  other  terms  by  the  Defendant,  not  then  ac- 
cepted by  the  Plaintiff,  and  subsequently  withdrawn  by 
the  Defendant,  as  he  was  entitled  to  do-  Holland  y. 
JEyre  (a) ;  there  was  a  change  of  purpose  before  the  act 
was  completed:  Doe  d.  Ferkea  y.  Perkea  (6) ;  and  that,  if 
it  were  eyen  doubtful  whether  the  contract  was  con- 
cluded, or  the  matter  still  in  treaty,  the  Court  would 
not  interfere :  Stratford  y.  Bomoorth  (c)  and  Huddleston 
y.  Briscoe  (d). 

On  the  eyidence  that  the  memorandum  was  not  a 
conclusion  of  the  agreement,  afforded  by  the  fact  that 
the  signature  of  the  Defendant  was  in  pencil  only,  the 


(a)  2  S.  ib  S.  194. 

(b)  3  B.  ^  A.  489. 


(c)  2  V.  ^  B.  341. 
(<0  11  Yes.  583,  591. 
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1849.        case  of  Francis  v.  Orover  (a),  and  the  cases  in  the  Eccle- 
siastical Court,  there  cited,  were  mentioned. 

On  the  part  of  the  Plaintiff,  it  was  contended,  that 
Arffwment.  the  agreement,  at  least  to  a  certain  extent,  had  been 
actually  made;  and  the  circumstance  of  variations  hav- 
ing been  intended,  which  were  not  made,  did  not  ren- 
der an  agreement  nugatory  so  far  as  it  had  actually 
been  made :  Duncuji  v.  AWrecht  (6) ;  that  a  clear  assent 
to  certain  terms  was  sufficient,  even  if  differently  un- 
derstood: Kennedy  v.  Lee(c);  and  that  the  terms,  if 
any,  which  had  not  been  concluded,  were  entirely  of  a 
subordinate  nature,  and,  at  the  utmost,  would  be  deter- 
mined by  the  reference  to  the  Master,  if  a  reference 
were  necessary.  As  to  the  sufficiency  of  the  signature, 
within  the  statute,  and  also  on  other  points  in  the  case, 
Wineor  v.  PraU(d)  and  Ogilvie  v.  Foljambe(e)  were 
cited. 

On  the  question,  whether,  if  the  contract  were  to  be 
taken  as  complete,  the  Court  would  interfere,  looking 
to  the  unsuitableness  of  the  property  for  the  purposes 
of  the  Defendant,  the  cases  of  Drewe  v.  Hanson  (/), 
Smith  V.  Marrable  {g\  and  Shirley  v.  Daviee  (h),  were 
cited;  and  it  was  observed,  that  specific  performance 
had  been  decreed,  although  the  premises  had,  in  the  in- 
terval, been  destroyed  by  fire.  On  the  consequence  at 
law  of  defects  in  the  subject  of  the  contract,  not  known 
to  the  vendor.  Early  v.  Oarrett  (i)  and  Taylor  v.  A^ 
ton  (k);  or,  known  to  the  vendor  but  not  to  his  agent, 
Cornfoot  v.  Fowke (Q  and  Fuller  v.  Wilson  (m);  and  in 


(a)  5  Hare,  39. 
(h)  12  Sim.  189, 198. 
(c)  3  Mer.  441. 
Id)  5  Moore,  484. 
(e)  3  Mer.  63. 
(/)  6  Ves.  676. 
(y)  11  M.  4r  W,  6. 


(A)  Seel  Bug. Vend.d^Piizc]i. 
637,  pi.  6,  8,  lOth  edit. 
(0  9  B.  ^0.928. 
(k)  11  M.  A  W.  401. 
(0  6M.<bW.368. 
(m)  3  Q.  B.  68. 
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equity,  of  defects  known  to  the  vendor  or  his  agent, 
Oilman  v.  D'E$U{a\  a  C.  WUde  v.  OibBtm  (6). 

The  authorities  cited  upon  other  points  which  arose 
and  were  argued  in  the  case,  but  were  not  the  ground 
of  the  decision,  were: — ^That  a  covenant  against  alien- 
ation by  the  lessee  is  not  an  usual  covenant,  Chv/rch  v. 
Brawn  (c) ;  that  the  title  of  the  lessor  must  be  shewn, 
Fildes  V.  Haaker  (d);  and  had  not  been  waived  on  the 
part  of  the  Defendant,  Deverdl  v.  Lard  Saltan  (e). 


1849. 


^ffyiNN€ll»« 


y  iob-Chancellob  : — 

The  Plaintiff  is  lessee  for  years,  under  Sir  Richard 
StUtan,  of  a  house,  No.  57,  Curzon-street,  with  the  yard 
or  garden  at  the  back.  The  property  is  derived  under 
two  leases,  and,  as  I  understand,  (for  it  does  not,  I  think, 
appear  upon  the  pleadings,)  the  yard  or  garden,  or  some 
part  of  it,  is  part  only  of  the  parcels  comprised  in  one 
of  the  leases.  The  residue  of  the  parcels  comprised  in 
that  lease  is  now  vested  in  third  persons  not  before  the 
Court  The  covenants  in  both  leases,  mutatis  mutandis, 
are  the  same ;  and  amongst  them  is  a  covenant  empower- 
ing the  landlord  to  enter  and  determine  the  lease  upon 
breach  of  any  of  the  covenants.  In  January,  1848,  the 
Defendant  agreed  or  treated  for  a  lease,  for  seven,  four- 
teen, or  twenty-one  years,  of  the  house  and  premises. 
The  treaty  had  terminated,  or  was  on  the  point  of  ter- 
minating in  an  agreement,  when  the  Defendant  made 
a  discovery  respecting  the  houses  in  the  neighbourhood 
which  made  it  impossible  that  he  could  use  the  house 
as  a  residence  for  his  family,  the  purpose  for  which 


(a)  2  T  ^  0.  C.  0.  642.  (c)  15  Yes.  268. 

(b)  1  H.  L.  Ca.  606.  See  Sir  (tQ  2  Mer.  424. 
K.  Sugden*8  Law  of  Real  Pro-  (e)  18  Yes.  605. 
perty,  614. 
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1849.  alone  he  wanted  it.  Upon  this,  on  the  1 7th  of  January, 
1848,  he  wrote  to  the  Plaintiff's  solicitors,  declining  to 
accept  a  lease  of  the  house  in  question.  The  bill  has 
since  been  filed,  and  the  main  question  in  the  cause  is, 
/iM^^meiK.  whether,  at  the  time  of  writing  the  letter  of  1 7th  Jan- 
uary, 1848,  the  Defendant  was  bound  to  accept  a  lease 
from  the  Plaintiff,  or  not 

The  facts  necessary  to  raise  the  question  are  these: — 
The  Plaintiff  employed  Mrs.  Marsh,  a  house  agent,  to 
let  the  house  for  her.  A  Mr.  Lofis  was  the  clerk  of  Mrs. 
Marshy  and  was  the  person  who  negotiated  the  matter 
personally  with  the  Defendant.  Messrs.  Fyson  &  Co, 
were  the  Plaintiff's  solicitors.  The  Defendant  had  no 
professional  assistance  (except  his  own)  before  the  17th 
of  January,  1848.  On  or  about  the  7th  of  January^ 
Lofts  (on  the  part  of  the  Plaintiff)  and  the  Defendant 
had  come  to  general  terms,  upon  which  the  Plaintiff 
was  willing  to  let,  and  the  Defendant  to  accept  a  lease 
of  the  premisea  A  memorandum,  intended  to  express 
the  terms  of  this  agreement,  was  prepared  by  LofiSj 
signed  by  the  Plaintiff,  and  tendered  to  the  Defendant 
for  his  signature  After  some  discussion  between  Lofis 
and  the  Defendant,  it  was  arranged  that  a  more  formal 
agreement  should  be  prepared  by  Lofis.  This  accord- 
ingly was  done,  and,  on  the  8th  of  January,  Lofis  again 
saw  the  Defendant,  and  tendered  the  new  memorandum 
for  his  signature.    The  memorandum  is  as  follows: — 

"  Memorandum  of  agreement  made  and  entered  into 
this  7th  day  of  January,  1848,  between  Flora  LucaSy  of 
&a,  of  the  one  part,  and  WiUiam  MUhoume  James,  of 
&c.,  of  the  other  part  The  said  Flora  Lucas  hereby 
agrees  to  grant  a  lease  for  twenty-one  years,  (with 
the  option,  on  the  part  of  the  said  IT.  Jf.  James,  of  de- 
termining the  same  at  the  expiration  of  the  first  seven 
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or  fourteen  years),  of  the  house  and  premises,  No.  &c. 
[The  memorandum  expressed  that  the  rent  was  to  be 
ISOL  a  year,  and  that  W,  M.  James  thereby  agreed  to 
accept  the  said  lease,  which  was  to  contain  all  the  usual 
covenants  and  also  those  covenants  expressed  in  the 
lease  from  Sir  R.  Sutton  to  the  said  Flora  LucaSy  and  to 
pay  the  said  rent  free  of  all  rates,  taxes,  or  assessments, 
except  the  land-tax;  and  also  to  pay  the  insurance  duty 
and  premium,  and  the  expense  of  the  lease  and  counter- 
part,— Flora  Lucas  to  pay  the  ground-rent  to  the  free- 
holder, and  rates  and  taxes  to  the  9th  of  February 
next;  W.  M.  James  to  purchase  for  202.  certain  fixtures 
therein  mentioned,  to  be  paid,  on  taking  possession,  to 
Mrs.  Marshy  on  account  of  Flora  Liuxls.]  In  witness 
whereof,  said  parties  have  hereunto  set  their  hands,  the 
day  and  year  first  before  written.  N.  B.  It  is  understood 
that  the  fixtures  now  upon  the  premises  are  to  be  sche- 
duled to  the  lease  and  left  for  the  use  of  the  said  W.  M. 
James,  who  will  deliver  same  up,  at  the  expiration  of 
his  tenancy,  in  as  good  condition  as  they  now  are." 


1849. 


The  writing  occupies  two  pages,  leaving  a  small  space, 
sufficient,  and  perhaps  not  more  than  sufficient,  for  the 
mere  signature  of  the  parties  and  the  attestation  of  a 
witness.  The  Defendant,  after  reading  the  memoran- 
dum in  the  presence  of  Lo/iSy  wrote  in  pencil,  on  the 
third  or  fly-leaf  of  the  memorandum,  opposite  or  nearly 
opposite  to  the  place  left  for  the  signatures,  the  follow- 
ing words: — ''I  have  no  objection  to  this  agreement, 
supposing  that  there  is  nothing  unusual  in  Sir  R.  Sut- 
ton's leases,  which  I  presume  there  is  not  W.  M.  J." 
And  afterwards,  at  the  instance  oi  LoftSy  wrote  the  fol- 
lowing words,  also  in  pencil,  immediately  below  what 
he  had  previously  written:  "  I  agree  to  these  terms,  sub- 
ject to  the  above  observations:  W.  M,  James;**  and  gave 
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the  paper  to  Lofta^  who  took  it  away  with  him,  and 
gave  it  to  Messrs.  Fywm  A  Co.,  who  prepared  a  draft 
lease,  and,  on  the  14th  of  January,  sent  it  to  the  De- 
fendant, with  a  letter  of  that  date,  in  the  following 
words: — "  We  beg  to  send  you  herewith  the  draft  of  the 
lease  of  the  house,  No.  67,  Curzonrstreet,  which  we  have 
prepared  in  accordance  with  your  agreement  with  Miss 
Lucas.  The  schedule  of  fixtures  is  not  quite  ready,  but 
shall  be  sent  in  the  course  of  to-morrow." 


On  the  15th  of  January,  1848,  the  Defendant  return- 
ed the  draft  lease  with  sundry  alterations  in  and  re- 
marks upon  it,  in  his  own  handwriting,  and  with  his 
name  and  initials  subscribed  thereto,  and  accompanied 
by  a  letter,  stating  that  he  returned  them  the  draft  with 
some  alterations;  adding,  "he  has  only  altered  the 
draft  in  matters  which  he  considers  essential,  and  he 
must  beg,  therefore,  that  the  lessor  should  at  once  grant 
him  the  lease  as  so  altered,  or  refuse  to  do  so." 


Messrs.  Fyson  &  Go.^  on  the  receipt  of  the  letter,  on 
the  same  day  returned  the  draft  to  the  Defendant,  with 
their  remarks  thereon,  and  accompanied  by  a  letter  as 
follows: — 

"  January  16tL 

"  Sir, — ^We  send  you  this  draft  lease  again,  which  we 
have  altered  and  modified  with  reference  to  your  re- 
marks. The  covenants  as  inserted  by  us  precisely  cor- 
respond with  those  contained  in  our  client's  lease  from 
Sir  R,  Sutton,  but  we  have  endeavoured  to  alter  them 
to  meet  your  wishes.  Our  client  is  quite  prepared  to 
complete  the  matter  on  our  agreeing  the  terms  of  the 

lease. 

"We  are,  &c., 

"  Fysoh,  CuBLiifa,  &  Hopr" 
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The  result  of  these  communications  between  Fy^on  1949, 
A  Co.  and  the  Defendant  (as  I  understand  it),  was,  that 
Fyson  A  Co.  submitted  to  all  the  alterations  which  the 
Defendant  required  in  the  draft  lease,  with  a  single  ex- 
ception, which  was  this : — ^The  draft,  as  prepared  by  ^^^^9^^^^ 
Fyson  A  Co.,  prevented  the  Defendant  from  assigning 
or  underletting  the  premises  without  licence,  whereas 
the  Defendant  required  that  his  power  to  assign  or  un- 
derlet should  be  unconditional  This  Fyson  Jk  Co.  de- 
clined. In  this  state  the  matter  was  on  the  17th  of 
January,  1848. 

On  the  17th  of  January  the  Defendant  wrote  the  fol- 
lowing letter,  thereby  finally  determining  the  agree- 
ment:— 

''  Mr.  James  presents  his  compliments  to  Messrs.  Fy- 
son A  Co.,  and  regrets  that  he  is  under  the  necessity  of 
breaking  off  the  negotiation  for  a  lease  of  the  house  No. 
57,  Cwrzon-streeL  Independently  of  the  objections  to 
the  draft  proposed,  and  to  the  lease  from  Sir  Richard 
SuUon,  under  which  Miss  Lucas  is  stated  to  derive  her 
title,  and  which  would  themselves  prevent  Mr.  James 
from  taking  the  lease,  he  thinks  it  right  to  add,  that  he 
has  just  received  such  information  as  to  the  character 
of  several  houses  immediately  around,  as  to  render  it 
quite  out  of  the  question  to  take  the  house  for  a  family 
residence.'' 

Some  further  communications  took  place  between 
Fyson  A  Co.  and  the  Defendant,  in  which  they  aban- 
doned the  only  point  then  in  controversy  between  them 
as  to  the  terms  of  the  draft  lease,  and  insisted  that  the 
Defendant  was  not  then  (on  the  17th  of  January,  1848,) 
in  a  condition  to  refuse  to  accept  the  lease. 

The  Plaintiff,  by  her  bill,  prays  the  specific  perform- 
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1849.  ^^^^  ^^  ^^^  contract  which  she  alleges  has  been  made, 
and  insists  also,  that  the  Defendant  has  waived  his  right 
to  inquire  into  the  landlord's  title. 

JudgmmL  Several  points  are  made  by  the  Defendant     First, 

that,  on  the  discovery  of  the  character  of  certain  houses 
in  the  immediate  neighbourhood  of  the  house  the  sub- 
ject of  the  treaty,  he  had  a  right  to  abandon  the  agree- 
ment if  it  had  been  made.  I  wish  authority  could  have 
been  produced  in  support  of  that  proposition,  for  it  is 
plain  that  the  Defendant  must  suffer,  and  that  seriously, 
if  the  contract  is  to  be  enforced  in  equity.  The  law,  as 
stated  by  Sir  Edward  Sugden,  respecting  defects  in  the 
subject  of  a  contract,  (and  I  believe  correctly,)  is  this: 
that  if  the  vendor,  at  the  time  of  the  contract,  does  not 
know  of  the  existing  defect  in  the  estate,  the  Court  will 
enforce  the  contract;  otherwise,  perhaps,  if  the  defect 
be  known  to  the  vendor,  and  be  one  which  a  provident 
purchaser  could  not  discover.  I  presume  the  law  is  the 
same  where  the  value  is  affected  by  a  nuisance  in  the 
neighbourhood.  The  hardship  of  the  position  of  the 
Defendant  would  be  this :  that  he  would  be  compelled 
to  accept  a  lease  with  a  present  knowledge  of  a  defect, 
which  knowledge  he  may  be  bound  to  disclose  to  a  pur- 
chaser or  lessee  under  himself  Legal  reasons  may, 
however,  be  adduced  in  support  of  this  state  of  law,  and 
the  utmost  weight  I  can  give  to  the  consideration  of  the 
point  in  the  present  case  is  this,  that  I  must,  on  behalf 
of  both  parties,  try  the  case,  in  other  respects,  strictly 
between  them. 

The  second  point  made  by  the  Defendant  was,  that 
there  was  no  signature  by  him  to  the  alleged  agreement, 
within  the  Statute  of  Frauds ;  that,  so  far  from  the  me- 
moranda being  considered  or  intended  to  be  conclusive, 
the  negotiation  had  been  subsequently  carried  on  as  to 
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the  land  tax,  fixtures,  and  other  matters,  and  that  the 
memoranda  had  been  made  by  him  in  pencil,  because 
they  were  not  intended  to  be  binding  until  the  cove- 
nants in  Sir  Richard  SuUon's  leases  had  been  examined. 

To  the  statement  in  the  Defendant's  answer  upon 
that  subject  I  give  entire  credit;  but  can  I  bind  the 
Plaintiff  by  that  which  may  truly  have  passed  in  the 
Defendant's  mind,  but  which  cannot  be  said  to  have 
been  matter  of  agreement  or  stipulation  between  him- 
self and  Lofts  f  I  think  not.  If  that  which  was  writ- 
ten in  pencil  had  been  written  in  ink,  and  Lofts  had 
been  dead,  and  nothing  more  had  passed  or  nothing 
more  was  known  except  what  the  paper  itself  found  in 
the  Plaintiff's  possession  discloses,  or  if  Lofis  had  been 
out  of  the  way,  and  the  Plaintiff  had  acted  for  herself, 
could  I  have  said  that  the  Defendant  had  not  made  the 
agreement  which  the  paper  contains,  and  had  not  au- 
thenticated the  agreement  by  his  signature?  The  first 
pencil  memorandum  maybe  considered  as  deliberative; 
but  the  second  leaves  no  room  for  doubt  or  question  as 
to  the  meaning  which  must  be  attributed  to  the  party 
who  wrote  it.  The  words,  "  I  agree"  &a,  standing  alone, 
would,  in  general,  be  conclusive,  but  they  acquire  addi- 
tional force  by  the  juxtaposition.  The  party  who  wrote 
the  words  "  I  agree  "  &c.,  must  be  deemed  to  have  in- 
tended something  more  than  the  previous  words  express. 
A  paper  of  such  a  character,  found  in  the  possession  of 
the  lessor,  must  primd  facie  bind  the  Defendant.  The 
only  question  then  is,  whether  the  circumstances  that 
the  writing  of  the  Defendant  is  in  pencil,  and  the  evi- 
dence of  Lofis,  and  the  letters  of  Fyson  &  Co,  before  the 
17th  of  January,  and  the  answer,  together  furnish 
ground  for  depriving  the  Plaintiff  of  the  benefit  which 
the  document  alone  would,  in  my  opinion,  give  her.  I 
think  not.   Indeed,  the  letters  support  the  construction 


Judgment, 


A  si^ature  in 
pencU  ii  not 
necessarily  de- 
liberative, and 
may  be  equally 
binding  on  the 
party  making  it 
as  the  signature, 
if  written  in  an- 
other manner, 
would  be. 
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I  put  upon  the  document,  and  if  the  case  rested  here^ 
my  judgment  would,  I  think,  be  with  the  Plaintiff. 

The  third  and  next  question  requires  a  very  grave 
consideration.  The  Defendant  says,  that  the  first  pen- 
cil memorandum  to  which  he  annexed  his  initials,  in- 
troduced a  material  variation  into  the  memorandum  of 
the  7th  January,  which  was  tendered  to  him  for  his  sig- 
nature by  LqfU.  He  says,  that  Lojia  had  no  authority 
to  assent  to  such  variation,  and  that  the  memorandum, 
with  such  variation,  although  signed  by  him,  was  nothing 
more  than  a  proposal  on  his  part  for  the  Plaintiff's  ac- 
ceptance or  rejection,  and  that,  until  the  Plaintiff  had 
assented  to  the  variation,  she  was  not  bound  by  the  act 
of  Lofts;  that  there  was  not»  in  fact,  any  agreement  be- 
tween the  Plaintiff  and  the  Defendant  He  says,  in 
effect,  that  when,  on  the  8th  of  January,  he  gave  the 
memorandum  to  Lofts^  with  his  pencil  additions  thereto, 
he  had  rejected  the  Plaintiff's  proposal,  and  made  a  dif- 
ferent proposal  of  his  own ;  and  that,  until  the  Plaintiff 
had  acceded  to  his  terms,  there  was  no  agreement  be- 
tween the  Plaintiff  and  him.  He  had  proposed  and 
signed  terms  only;  but,  without  the  Plaintiff's  accession 
to  those  terms,  there  was  no  agreement  The  point  is 
made  by  the  answer  in  the  following  terms.  After  giv- 
ing the  Defendant's  account  of  his  interview  with  Lofts, 
upon  the  occasion  of  the  pencil  memoranda  being  added, 
he  proceeds: — ^The  ''said  Henry  Lofts  then  stated  that 
he  would  shew  what  Defendant  had  written  to  Plaintiff 
and  to  her  solicitors,  and  that  the  original  lease  should 
be  sent  for  the  Defendant's  perusal  immediately;  but 
Defendant  saith  he  was  never  informed,  and  he  is  not 
aware,  that  the  Plaintiff  ever  assented  to  the  alleged 
agreement  with  the  conditional  term  as  to  the  contents  of 
SiirlLSnUons  lease,  which  the  Defendant  had  introduced 
therein;  and  Defendant  doth  not  believe  that  the  Plain- 
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tiff  ratified  or  consented  to  such  alteration  before  the  1849. 
Defendant  had  altogether  repudiated  the  agreement  and 
declined  to  take  the  house  on  lease,  as  after  mentioned/' 
The  words,  ''  as  after  mentioned/'  refer  to  the  letter  of 
the  17th  of  January,  1848.  In  another  part  of  the  an- 
swer the  word  ''proposal"  is  used,  with  reference  to 
the  legal  effect  of  the  memorandum,  with  the  pencil 
additions. 

If  the  Defendant  is  right  in  his  premises,  that  is,  if  the 
memorandum  with  the  pencil  additions  was  a  mere 
proposal  signed  by  the  Defendant  for  the  Plaintiff's  ac- 
ceptance or  rejection,  and  if  the  Plaintiff  had  not  ac- 
ceded to  it  before  the  17th  of  January,  the  Defendant's 
conclusion  is,  I  think,  correct.  For,  upon  that  hypo- 
thesis, when  the  Defendant  wrote  the  letter  of  the  15th 
of  January,  there  was  no  agreement :  the  case  still 
rested  in  proposal  In  that  letter  the  Defendant  says, 
''  My  terms  appear  upon  the  draft  lease,  and  I  require 
the  Plaintiff  to  assent  to  or  reftise  them."  The  assent 
was  by  Fyson  Js  Co/s  letter  of  the  same  day,  qualified 
as  to  a  material  covenant;  and  this,  according  to  the 
case  of  Holland  ▼.  Eyre  (a),  left  the  Defendant  at  liberty. 
Nothing  more  passed  before  the  letter  of  the  17th  of 
January,  1848.  It  becomes  necessary,  therefore,  to  ex- 
amine the  premises  upon  which  the  Defendant's  conclu- 
sion is  founded. 

If  I  were  at  liberty  to  speculate,  I  should  hazard  the 
conjecture,  that,  between  the  8th  and  the  17th  of  Jan- 
uary, thePlaintiff  had  been  informed  of  what  had  passed 
between  Lofts  and  the  Defendant  on  the  8th,  and  that 
she  adopted  the  acts  of  Lofts,  as  her  agent  I  should  so 
conjecture,  because  I  find  from  a  passage  in  the  answer, 

(a)  2  S.  <fe  8.  194. 


422 


OASES  IN  OHAKCERT. 


1849. 


Judgmmt. 


which  was  not  read  in  evidence  (and,  if  read,  would  not 
prove  the  fact),  that  Lofta,  between  the  8th  and  the 
]  4th,  (I  infer  these  dates  from  the  transactions  alluded 
to,) — that  Lofis,  in  the  course  of  that  interval,  told  the 
Defendant  that  the  Plaintiff  had  desired  him  {Lofts)  to 
go  to  the  solicitors,  to  say  that  they  were  not  to  make 
any  difficulties  about  the  covenants,  and  not  to  insist 
upon  any  covenants  that  were  not  absolutely  necessary; 
and  that  he  had  instructed  the  solicitors  accordingly. 
But  whatever  my  conjectures  on  that  subject  may  be, 
— ^if  it  be  necessary  that  the  Plaintiff  should  prove  an 
actual  acceptance  on  her  part  of  the  terms  offered  after 
the  8th, — ^I  cannot,  upon  the  pleadings  and  evidence 
now  before  me,  hold  that  such  was  the  case,  and  make 
a  decree  in  the  Plaintiff's  favour.  The  point  is  promi- 
nently put  forward  in  the  answer,  as  a  substantive 
ground  of  defence  to  the  bill  The  onus  lay  upon  the 
Plaintiff.  The  witnesses  to  prove  it  were  Lofts  or  the 
solicitors,  the  former  of  whom  has  been  examined  by  the 
Plaintiff,  but  no  evidence  is  given  on  the  point  As  far 
as  actual  evidence  goes,  the  point  is  with  the  Defendant. 


That  this  point  in  the  Defendant's  case  cannot  be 
considered  as  disposed  of  in  argument,  without  inquir- 
ing whether  Lofta^  or  the  solicitors  (who  clearly  adopted 
Loft's  acts),  had  not  an  implied  authority  to  conclude 
an  agreement  with  the  Defendant  on  the  Plaintiff's  be- 
half, with  the  variation  introduced  by  the  pencil  memo- 
randum. The  question  may  be  thus  stated:  whether, 
if  the  Plaintiff  had  authorised  Lofts  to  sign  the  memo- 
randum of  the  7th  of  January  on  her  behalf,  upon  the 
same  being  signed  by  the  Defendant,  Lojts  had  not  an 
implied  authority  to  bind  her,  by  signing  the  same,  with 
the  pencil  additions  thereto.  To  try  this,  I  begin  by  as- 
suming the  variation  to  be  substantial,  and  that  the 
Defendant  had  filed  his  bill  to  enforce  such  an  agree- 
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ment,  on  the  8th  of  January,  before  anything  more  had 
passed;  and  the  Plaintiff  in  this  suit  had  met  the  bill  by 
a  plea,  which  neatly  raised  the  question,  whether  Lofta 
had  implied  authority  or  not  to  dispense  with  the  cove- 
nants in  Sir  Richard  SuUons  leases.  How  did  that 
matter  stand  on  the  8th  of  January?  Whether  usual  or 
unusual,  the  proviso  for  re-entry  for  breach  of  any  cove- 
nant made  it  indispensably  necessary  to  the  Plaintiff, 
as  well  as  the  Defendant,  that  those  covenants  should 
be  inserted  in  any  lease  the  Plaintiff  might  grant  The 
lessee  might  well  look  into  the  original  leases  before  he 
agreed  to  accept  a  lease  of  the  property  in  them;  but 
his  lease  must  contain  those  covenants,  or,  at  all  events, 
he  must  observe  them.  The  Plaintiff  could  not  do  other- 
wise than  insist  upon  the  insertion  of  the  covenants, 
whether  usual  covenants  or  not. 


1849. 


JudgmmL 


If,  then,  on  the  evening  of  the  8th  of  January,  the 
Plaintiff  had  been  informed  of  the  conditional  contract 
which  Lofts  had  made,  might  she  not  have  said,  '^  I 
have  no  power  to  dispense  with,  nor  could  the  Defend- 
ant accept  of  a  dispensation  from  any  of  the  covenants  in 
Sir  RichardSfiUons  lease,  whatever  their  nature  may  be  ? 
The  insertion  of  all  those  covenants,  whether  usual  or 
unusual,  in  the  Defendant's  lease  is  matter  not  of  choice, 
but  necessity.  The  Defendant  may,  before  he  agrees, 
satisfy  himself  as  to  the  covenants.  But  I  will  not 
leave  to  future  litigation  a  term  in  the  contract  which 
I  cannot  possibly  dispense  witL  Therefore  it  was  that 
I  authorised  an  absolute  contract,  and  I  will  not  be  a 
party  to  one  that  is  conditional  on  such  a  point"  I  am 
satisfied,  that,  unless  the  difference  between  the  memo- 
randum as  originally  drawn,  and  as  altered  by  the  pen- 
cil addition,  could  be  treated  as  unreal,  the  plea  must 
have  been  allowed.  In  considering  the  point,  regard 
must  especially  be  had  to  the  position  both  of  the  Plain- 
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1849.  ^^^  ^^^  Defendant  with  respect  to  Sir  Richard  8uUan'$ 
leases.  Whatever  the  willingness  of  the  Plaintiff  might 
be  to  meet  the  Defendant's  objections,  she  could  not 
dispense  with  Sir  Richard's  SuUon'a  covenants;  and  if 
jMdgmenL  ^^  Plaintiff  might  have  objected,  so  might  the  Defend- 
ant There  was  no  agreement  until  both  had  assented 
to  the  same  terms. 


But  it  may  be  argued  that  the  covenants  in  SirJtidt- 
ard  SuUon's  leases  are  so  plainly  not  unusual,  that  the 
distinction  between  the  memorandum  as  originally 
drawn  and  as  altered  by  the  pencil  additions  is  merely 
verbal  Upon  the  former  of  these  points, — ^the  character 
of  the  covenants, — I  give  no  opinion;  and,  as  an  abstract 
proposition,  I  will  not  deny  that  a  case  might  exist  in 
which  the  Court  would  be  bound  to  consider  an  attempt^ 
ed  distinction  as  plainly  nugatory;  but  the  case  cannot 
be  of  that  character,  only  because  the  Court  may,  after 
argument,  come  to  the  conclusion  that  given  covenants 
are  not  unusual  The  case,  to  be  brought  within  the 
scope  of  that  reasoning,  should  be  one  in  which  the 
Court  is  in  a  condition  to  treat  the  defence  as  plainly 
litigious,  and  nothing  else.  I  think  that  observation 
cannot  be  applied  to  this  case,  and  that,  on  the  8th  of 
January,  the  case  was  with  the  Defendant 


The  most  favourable  way  of  looking  at  the  case  for  the 
Plaintiff,  is  to  suppose  that  Defendant's  acts,  after  the 
8th  of  January,  were  successive  offers,  gradually  ap- 
proaching to  the  Plaintiff's  terms,. until  they  reached  a 
point  at  which  the  solicitors  had  implied  authority  to 
bind  the  Plaintiff;  but  that  will  not  be  enough;  for,  if 
owing  to  the  want  of  implied  authority  in  Lofts  or  the 
solicitors,  the  memorandum  of  the  7th  of  January  was 
on  the  8th  only  a  proposal,  it  was  only  a  proposal  on 
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the  15th;  and  the  letter  of  the  Defendant  on  that  day, 
brought  the  case  within  Holland  v.  Eyre. 

I  lay  out  of  the  case  the  concession  made  by  the 
Plaintiff  after  the  17th  of  January.  The  question  be- 
fore me  is,  what  was  the  position  of  the  parties  upon 
that  day.  And  I  think  it  was  the  same  as  on  the  15th 
of  January. 

There  are  two  other  points  which  I  shall  briefly  no- 
tice, before  I  state  the  conclusion  to  which  I  have  come. 
One  of  these  was  made  by  the  Defendant,  founded  up- 
on the  case  of  FUdes  v.  Hooker  (a).  I  do  not,  in  the 
least  degree,  doubt  the  power  of  the  Court  to  enter  up- 
on the  question  of  title  at  the  hearing  of  the  cause,  or 
to  make  such  a  question  a  ground  for  dismissing  the 
bill;  but,  in  order  that  it  may  be  proper  so  to  deal  with 
a  cause,  the  defect,  or  supposed  defect  in  the  title  should 
be  prominently  put  forward  in  the  pleadings.  I  cannot 
say  that  I  think  such  is  the  case  here.  The  question  on 
these  pleadings  is,  agreement  or  not;  and  the  question 
of  title  in  such  a  case  ought  to  be  the  subject  of  refer- 
ence to  the  Master,  which  would  afford  the  opportunity 
of  taking  all  proper  objections  on  that  ground. 

Upon  the  only  point  remaining,  I  shall  observe  merely, 
that  the  Defendant  appears  to  me  to  deny,  as  positively 
as  Mr.  Lofis  asserts,  that  the  Defendant  waived  inquiry 
into  the  landlord's  title. 

Many  of  the  observations  I  have  made  may  be  con- 
sidered as  extra-judicial;  but  having  considered  the  case 
at  large,  and  having  come  to  the  conclusion  that  the 
case  is  one  in  which  I  ought  not  to  help  either  party, 
by  any  relaxation  of  the  strict  practice  of  the  Court, 
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and  finding  that  the  Plaintiff  has  omitted  to  prove  a 
point,  the  proof  of  which  was  in  her  power,  if  the  point 
could  bo  proved,  I  have  thought  it  right  to  state  my 
opinion  upon  each  part  of  the  case. 

My  conclusion  is,  that  the  bill  must  be  dismissed, 
with  costs. 


Jidy  14M. 

On  a  reference 
for  an  aoconnt 
of  what  was 
due  to  the  De- 
fendant in  re- 
spect of  a  lien 
on  deeds,  the 
Master  found 
the  amount,  and 
the  Plaintiff 
thereupon  offer- 
ed to  pay  it, 
and  terminate 
the  suit,  upon 
delirery  up  of 
the  deeds,  which 
offer  the  Defend- 
ant refused  to 
accept.     The 
Court,  on  fur- 
ther directions, 
refused  the  De- 
fendant the 
costs  of  the  pro- 
ceedings subse- 
quent to  the 
offer. 

It  is  not  ine- 
gxilar  in  such 
a  case,  to  bring 
before  the  Court, 
by  motion,  at 
the  time  of  the 
hearing  for  fur- 
ther duections, 


SENTANCE  v.  PORTER 

xN  a  suit  for  the  delivery  up  or  redemption  of  deeds^ 
upon  which  the  Defendant  claimed  a  lien,  it  was  re- 
ferred to  the  Master  to  state  what  was  due  to  the  De- 
fendant in  respect  of  such  lien.  The  Master  found  a 
smaller  sum  to  be  due  to  the  Defendant  than  he  had 
claimed;  and,  upon  the  intimation  of  the  Master's  find- 
ing, the  Plaintiff  offered  to  pay  the  Defendant  the  amount 
found  due,  and  his  costs  of  suit  until  that  time,  upon 
the  delivery  up  of  the  deeds.  The  Defendant  refused 
the  offer,  and  the  report  was  made  and  confirmed  with- 
out exception. 

The  Plaintiff,  by  motion  brought  on  with  the  hearing 
for  further  directions,  supported  by  affidavit  of  the  offer 
of  payment  which  had  been  made,  asked  that  theDefend- 
ant  should  be  ordered  to  pay  the  costs  incurred  since 
the  time  of  such  offer. 


Mr.  Qreen  and  Mr.  TT.  Morris,  for  the  motion,  cited 
Sivdl  V.  Abraham  (a)  and  Millington  v.  Fox  (6). 


the 


light  ofthe  par-      Mr.  Bocofi  and  Mr.  Tenison  Edwards,  contA,  said, 

ties  to  costs  in  .  *  f         -w 

the  cause. 

(a)  8  Beav.  598.  {h)  3  My.  <fe  Cr.  338. 
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that  the  Defendant  was  not  bound  to  accept  the  pay-        i^^g 
ment  which  had  been  offered;  he  was  at  liberty  to  re- 
serve to  himself  the  opportunity  of  excepting  to  the 
Master  s  report     The  application  by  motion  was  irre- 
gular, on  further  directions;  such  a  matter  should  have     '^»y»««^- 
been  brought  on  by  petition. 


The  Yice-Chancellob  said,  that,  in  the  point  of  form, 
except  in  a  few  special  cases,  it  was  immaterial  whether 
an  application  was  made  by  motion  or  petition ;  there 
was,  therefore,  no  objection  to  the  motion,  in  form. 
The  litigation  wliich  had  taken  place  since  the  Plaintiff 
had  offered  to  pay  the  amoimt  of  the  lien  and  the  costs, 
had  been  wholly  unnecessary.  The  Defendant  should 
have  accepted  the  payment,  and  delivered  up  the  deeds. 
The  case  was  new,  and  he  would  not,  therefore,  order 
the  Defendant  to  pay  the  costs  of  the  Plaintiff  incurred 
subsequent  to  the  report  The  Defendant  must  deliver 
up  the  deeds,  upon  payment  of  the  sum  found  due,  and 
the  costs  up  to  the  time  of  the  report.  Of  the  subse- 
quent proceedings  and  the  motion,  each  party  should 
bear  his  own  costs  (a). 


Judgment, 


(a)  8w  Fenny  Y,Beavan,  supra,  p.  133. 
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^^  MARSHALL  v.  SLADDEN. 

Av^ioth  ^^^  ^^*  ^^  ^^®^  ^^  *^®  ^^*^  ^*^  October,  1847,  by 
GoDBtmeUon  of  LouisOy  the  wife  of  the  Defendant  James  MarduiU,  and 
Ld^r^SiS^  JawiM  and  Louisa  H.  F.  Smith,  against  Thomas  Penny 
in  atetdement  and  William  Marsh,  the  trustees  of  a  settlement  made 
eei^ta^WAAe  ^^  ^^^  marriage  of  Mra  Marshall  with  her  first  husband, 
exerciie  of  a  and  against  William  Sladden,  the  solicitor  of  the  trus- 
althoo^notitt-  tees.  The  bill  complained  of  the  conduct  of  the  trus- 
Se*t«m«  iT  *®®®»  ^  having  unnecessarily  occasioned  costs,  which 
wMch  the         they  were  about  to  raise  and  pay  by  means  of  a  sale  of 

power  u  ere-  "^  mt   ^      ^ 

ated,  would,  not-  the  estate  Comprised  in  the  Settlement  The  bill  alleged, 
be  a  bieach^f  that  the  intended  sale,  which  was  advertised  to  take 
*™**-  ^  place  on  the  22nd  of  October,  1847,  was  a  fraud  upon 

duties  of  tnu-  the  power  of  sale  contained  in  the  settlement,  and  it 
Meirwt^^n  V^^7^^  that  an  account  might  be  taken  of  the  receipts 
It  becomes  ne-    ^jid  disbursements  of  the  trustees,  and  the  Defendant 

eeMaiy  to  nuM 

money  to  dia-  Slodden,  their  solicitor,  disallowing  therein  the  costs 

bnncet'o^^  Complained  of;  that  new  trustees  might  be  appointed, 

^^thft^  instead  of  the  Defendants;  that  they  might  be  restrain- 

ptopertj.  ed  by  injunction  from  proceeding  with  the  sale,  and 

cei^iTS'"  might  pay  the  costs  of  the  suit 

it  is  improper 
for  a  retiring 

tnutee  to  ap-  The  power  of  sale  in  the  settlement  provided  that  it 
Srastee  whLot  should  be  lawful  for  the  trustees  therein  named,  and 
t^TXl^^  the  survivor  of  them,  and  the  heirs  of  such  survivor, 

Trustees  oogbt  not  to  exercise  a  power  of  selecting  new  trastees  for  the  mere  mopose  of  con* 
tinning  the  trust  property  nnder  the  management  of  a  partienlar  solicitor,  eren  if  the  trastees 
th^  select  be  otherwise  unobjectionable. 

A  tmstee  who  retired  and  allowed  a  new  tmitee  to  be  appointed,  withont  commnnicatioB  to 
his  eetim  qmt  fmsC,  is  not  a  necessary  party  to  a  salt  comphuning  of  such  new  appointment*  and 
sedcing  to  displace  such  new  trustee  and  appoint  other%— «]1  rdief  against  the  retired  tmstee 
being  waited. 

BcmUe,  the  cases  in  whidi  a  mere  agent  may  be  made  a  pwty  to  a  snit,  and  costs  pnyed  as 
relief  agaLut  him,  are  limited  to  cases  of  fiwnd,  in  the  sense  in  whidi  frand  is  understood  in  a 
Court  of  equity,  to  which  the  agent  is  a  party,  and  do  not  apply  to  a  case  in  whid^  thoi]^  the 
i^ent  acts  erroneously,  he  acts  openly  and  avowedly. 
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(subject  t(>  the  mortgages),  at  any  time  or  times  there-  i849, 
after,  but  during  the  life  of  John  Maude  Smith  (the  hus- 
band), with  his  consent  to  dispose  of  and  convey,  ei- 
ther by  way  of  absolute  sale  or  in  exchange  for  or  in 
Ueu  of  other  freehold,  copyhold,  or  leasehold  heredita- 
ments in  Englcmd  or  WaleSy  all  or  any  part  of  the  he- 
reditaments thereby  appointed  and  released,  and  the 
inheritance  thereof  in  fee  simple,  to  any  person  or  per- 
sons, for  such  price  or  prices  in  money,  or  for  such  equi- 
valent in  freehold,  copyhold,  or  leasehold  lands,  tene- 
ments, or  hereditaments,  as  to  the  said  trustees,  or  the 
survivor,  &;c.,  should  seem  reasonable  and  expedient; 
and  to  make  such  sale  or  sales  as  aforesaid,  either  by 
public  or  private  contract,  and  in  one  or  more  lot  or 
lots,  and  either  at  the  same  time  or  different  times. 
[Power  to  Buy  in,  rescind  contracts,  resell,  &a,  and 
upon  any  such  exchange  to  give  or  receive  any  sum  of 
money  by  way  of  equality  of  exchange.]  And  it  was 
thereby  agreed  and  declared,  that,  when  all  or  any  of 
the  hereditaments  thereby  appointed  and  released, 
should  be  so  sold  for  a  valuable  consideration,  or  any 
money  should  be  received  for  equality  of  exchange,  the 
trustee,  or  the  survivor,  &;c,  should,  with  or  out  of  the 
money  to  arise  from  such  sale  or  sales,  or  so  to  be  re- 
ceived for  equality  of  exchange,  in  the  first  place  pay 
all  costs,  charges,  and  expenses  which  should  have  been 
incurred  upon  any  such  sale  or  sales,  or  exchange  or 
exchanges,  or  otherwise,  in  the  execution  of  the  trusts 
and  powers  thereby  created;  and  after  payment  thereof 
should,  so  far  as  such  money  would  extend,  pay  off  and 
discharge  the  principal  sums  or  sum  of  money,  interest, 
costs,  charges,  and  expenses  for  the  time  being  secured 
upon  the  said  hereditaments  thereby  released;  and, 
after  making  the  aforesaid  payments,  should,  if  and 
when  they  or  he  should  think  proper  so  to  do,  lay  out 
VOL.  VIL  P  P  H,  w. 
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and  invest  the  residue  (if  any)  of  the  said  money,  aris- 
ing from  such  sale  or  sales,  or  so  to  be  receiyed  for  eqnar 
lity  of  exchange,  or  any  part  of  such  residue,  in  the  pur- 
chase of  freehold,  copyhold,  or  leasehold  estates;  and 
that  the  trustees  should  settle  and  assure,  as  well  the 
hereditaments  so  to  be  purchased  as  the  hereditaments 
to  be  taken  in  exchange^  upon  the  same  trusts  and  for 
the  same  intents  and  purposes  as  are  thereby  declared 
of  and  concerning  the  hereditaments  thereby  appointed 
and  released.  And  it  was  thereby  further  agreed  and 
declared,  that,  until  the  said  residue  of  the  said  money 
arising  by  any  such  sale  or  sales,  or  to  be  received  for 
equality  of  exchange,  should  be  laid  out  and  invested 
as  thereinbefore  mentioned,  or  in  case  the  same  or  any 
part  thereof  should  not  be  so  laid  out  or  invested,  the 
trustees  should  lay  out  and  invest  the  same  upon  go- 
vernment or  real  securities  in  Ungland,  and  alter  and 
transpose  the  said  stocks,  fimds,  and  securities,  for  or 
into  other  stocks,  funds,  or  securities  of  the  like  nature, 
as  often  as  they  shoiild  deem  expedient,  and  hold  the 
same  upon  the  trusts  thereinbefore  expressed  of  the 
h^editaments  thereby  appointed  and  released. 


^ITwlMMHv. 


Mr.  Rolt  and  Mr.  OoodevBy  for  the  Plaintiffs. 


The  SoUcitar-Oenercd  and  Mr.  Speedy  for  the  Defend- 
ant Sladdefk 

Mr.  K.  Parker  and  Mr.  Terr^,  for  the. Defendants 
Penny  and  Marth,  the  trustees. 


The  argument  was,  first,  that  the  intended  sale  was 
either  illegal,  or  an  improper  exercise  of  the  power;  in 
either  of  which  cases  the  Court  would  restrain  the  trus- 
tees from  parting  with  the  legal  estate:  MorAock  v.  Bui- 
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ler(a);  and  in  guch  a  case,  the  solicitor,  who  became  a 
party  to  such  a  transaction,  under  circumstances  shew- 
ing that  the  interests  of  the  cestuis  que  iru^  were  not 
consulted,  was  properly  made  a  defendant:  Fyler  v.  Fy- 
ler(h),  Harvey  v.  Jfoiin^(c),  Beadles  ▼.  Burch(d),  Bowlea 
T.  8teiwart{e),  Le  Tearier  v.  Margravine  o/Anepaeh  (/), 
Lord  Redeedale's  Treatise  on  Pleading,  3rd  edit,  p.  153, 
4th  edit,  p.  189.  On  the  limitations  or  qualifications, 
which  this  rule,  as  applied  to  persons  in  the  situation  of 
mere  attomies  or  agents  for  the  principal  parties,  has 
received  in  modem  practice,  Keane  v.  Rcbarte  (g),  Dove 
y.  Everard(h),  and  AUiwood  ▼.  SmaU(%)y  were  cited 
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Yics-Chajtobllob  : — 

The  Plaintiffs  are  beneficially  interested  in  an  estate 
called  East  Stvddjdl  Farm,  comprised  in  a  settlement 
dated  the  12th  of  October,  1844,  made  on  the  marriage 
of  the  Plaintiff  Zouisa  Marshall  with  her  first  husband, 
John  Maude  Smith,  The  Plaintiff  Louisa  Marshall  is 
tenant  for  life  to  her  separate  use.  In  execution  of 
powers  in  the  settlement,  the  estate  became  subject  to 
a  mortgage  for  securing  56002L,  and  interest  at  4  per 
cent,  which  mortgage  was  vested  in  J.  Jarvis^  before 
and  at  the  time  of  the  transfer  of  the  same  mortgage 
by  Jarvis  to  WraiOi,  in  August,  1847.  The  original- 
trustees  of  the  settlement  were  ThorrUon  and  Defendant 
Thomas  Penny.  Thornton  retired  from  the  trust  in  the 
summer  of  1846,  and  James  Holland  was  appointed  in 
his  stead. 


AugfuilOth. 
Judfi^meiU. 


(a)  10  YeB.  292. 
(h)  3  Beav.  650. 

(c)  6  Beav.  439, 

(d)  10  Sim.  332. 

{e)  I  Sch.  k  Lef.  209,  227. 


(/)  15  Yes.  159. 
(^)  4  Madd.  332. 
(A)  1  Rufls.  <b  My.  231. 
(i)  6  C.  &  P.  232.     Per  Lord 
Cifttenham,  Id.  352  et  seq. 
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On  the  27th  of  January,  1847,  Jam9  gave  notice  that 
the  rate  of  interest  must  be  raised  to  5  per  cent,  or  the 
mortgage  paid  off.  This  notice  was,  (as  I  understand,) 
formally  given  both  to  the  Plaintiffs  and  to  the  trus- 
tees; but  this  point,  however,  is  not  material  Both 
had  notice  of  Jarvis's  determination,  and  both,  by  their 
solicitors,  acted  upon  it  Walhery  in  the  transactions 
that  followed,  was  and  acted  as  solicitor  for  the  Plain- 
tiffs, 8ankey  for  Jarvis,  and  the  Defendant  WUUam 
Sladden  (who  up  to  this  time  had  been  solicitor  for  the 
Plaintiffs)  for  the  trustees. 


WcUker,  it  appears,  had  a  friend  named  Wraith,  who 
was  willing  to  advance  the  55002.,  and  such  further  sum 
as  would  cover  the  costs  of  the  transfer  at  4percent,  and 
to  stipulate  for  a  continuance  of  the  loan  for  five  years. 
Sladden,  however,  insisted  that  the  trustees  were  the 
proper  parties  to  carry  out  the  transaction;  and  he  also, 
on  behalf  of  the  trustees,  and  under  their  authority, 
proceeded  to  procure  the  money  necessary  to  pay  off 
Jarvis's  mortgage. 

By  a  letter  from  Holland  the  trustee,  to  Sladden, 
dated  the  13th  of  January,  1847,  it  would  appear  that 
HoUa/nd  was  at  that  time  of  opinion  that  a  transfer  of 
Jarvis's  mortgage,  at  4  per  cent.,  and  not  a  sale,  was 
the  proper  course  to  be  adopted,  provided  the  mortgagee 
would  consent  to  the  mortgage  remaining  as  long  as  de- 
sired by  the  mortgagor.  I  say,  a  mortgage,  in  prefer- 
ence to  a  sale,  because,  from  the  bill  and  otherwise,  I 
think  it  must  be  collected  that  the  question  between  a 
sale  and  the  transfer  of  the  mortgage  had  been  brought 
forward  almost  immediately  after  Jarvis's  notice. 


A  triple  correspondence  took  place  between  the  three 
solicitors.  Walker,  Sankey,  and  Sladden.    In  the  result 
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WaUcer  procured  the  mortgage  to  be  transferred  by 
Jarvis  to  WraUh^as  a  security  for  56392.  28.  6d.  (a  sum 
made  up  of  5500Z.  principal,  46/.  4«.  6d.  interest,  and 
92^  18«.  costs,)  and  with  a  stipulation  expressed  in  the 
deed,  for  the  continuance  of  the  mortgage  during  five 
years.  This  transfer  was  made  without  the  deed  being 
submitted  to  the  trustees,  and  without  their  being  ap- 
prised of  the  intended  addition  to  the  principal  debt 


The  deed  is  dated  the  9th  of  August,  1847 :  it  was  not, 
I  understand,  executed  by  Wraith.  Notice  of  it  appears 
to  have  leachedSladden  immediately,  for  in  August  Slcul- 
den  by  letter  asks  for  a  copy  of  the  transfer.  After  this, 
on  the  4th  of  September,  Holland  retires  from  the  trust, 
and  the  Defendant  Mar  A  was  appointed  trustee  in  his 
stead.  This  appears  to  have  been  done  without  con- 
sulting the  Plaintiffs,  or  James  Marshall,  or  any  one  on 
their  behalf.  Marsh  is  a  near  relative  of  Sladden.  He 
is,  I  understand,  a  trustee  of  the  settlement  made  upon 
the  second  marriage  of  Plaintiff  Louisa  Marshall  with 
Defendant  James  Marshall,  but  Sladden  was  the  soli- 
citor on  the  occasion  of  that  settlement. 

In  the  meantime  Sladden,  professing  to  act  under  the 
direction  of  the  trustees,  had  treated  and  agreed  with 
one  Williamson  to  advance  a  sum  exceeding  550OL,  at 
4^2.  per  cent.,  for  the  purpose  of  paying  off  Jarvis's 
mortgage  and  costs  incurred  by  the  trustees,  including 
costs  and  expenses  incurred  in  relation  to  the  treaty 
and  agreement  with  WUlianison.  On  the  25th  of  Sep- 
tember Sladden  gave  notice  to  Waiker,  that  it  was  the 
intention  of  the  trustees  to  sell  the  estate.  This  letter 
was  as  follows: — 


"  The  trustees  of  the  estate,  instead  of  involving  them- 
selves in  litigation,  and  instead  of  incurring  further 
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expense  for  the  purpose  of  obtaining'  a  transfer  from 
Mr.  Wraith  by  the  proceedings  mentioned,  will  endea* 
your  to  do  the  best  they  can  for  the  estate,  under  the 
circumstances  which  now  exist,  and  will  proceed  under 
Mr.  Parker's  advice  to  a  sale  of  the  estate  under  the 
powers  given  in  the  settlement.  I  wish  also  to  inform 
you,  that  the  trustees  have  incurred  considerable  costs 
and  expenses  with  respect  to  the  advance  intended  to 
have  been  made  by  Mr.  WiUiamson  and  his  clients, 
which  are  chargeable  upon,  and  which  will  be  charged 
by  them  against  the  estate,  and  that,  rather  than  incur 
the  expense  or  responsibility  of  raising  (in  the  present 
state  of  things)  a  further  sum  by  way  of  mortgage, 
under  the  power  given  them  in  the  settlement,  to  pay 
the  costs,  charges,  and  expenses  they  have  incurred, 
they  will  retain  the  same  out  of  the  purchase-mcmey 
of  the  estate.  Should  the  trustees  be  unsuccessful  in 
effecting  a  sale,  they  will  then  determine  upon  the 
propriety  of  raising  a  ftirther  sum  for  the  purposes 
mentioned,  by  way  of  mortgage." 


I  have  already  noticed,  that  Sladden  had  insisted  from 
the  outset,  that  the  trustees,  and  not  the  Plaintiffs,  were 
the  proper  persons  to  carry  out  the  transfer  of  Jartns's 
mortgage.  The  letter  of  the  25th  September  still  insists 
upon  this,  and  speaks  of  procuring  a  conveyance  from 
Wraith.  This,  it  is  said,  counsel  have  advised  the  trus- 
tess  they  had  a  right  to  do. 


On  the  11th  of  October,  1847,  the  bill  was  filed. 

The  Plaintiffs  insist,  that  no  costs  incurred  by  the 
trustees,  in  relation  to  the  treaty  and  agreement  with 
WiUiamsoriy  ought  to  be  charged  upon  the  trust  estate; 
that  the  attempt  to  sell  was  a  breach  of  trust;  thai  the 
appointment  of  Marsh  as  trustee  was  improper;  that 
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Sladden  had  so  acted,  bj  receiying  rents  and  otherwise, 
as  to  make  himself  primarily  liable  to  them  as  an  ac- 
counting party,  and  also  liable  for  the  costs  of  the  suit,  as 
haying  concerted  with  the  trustees,  for  his  own  purposes, 
the  sale  which  it  is  the  object  of  this  suit  to  preyent. 
The  bill  accordingly  prays  the  remoyal  of  the  present 
trustees,  and  the  appointment  of  new;  and  that  no  costs, 
incurred  by  the  trustees  in  relation  to  the  transfer  of 
Jarma's  mortgage,  or  in  relation  to  the  retirement  of 
Holland  or  appointment  of  Marth,  may  be  aUowed 
against  the  estate.  The  bill  also  prays,  as  against  the 
trustees  and  against  Sladden,  accounts  of  their  receipts 
and  payments  in  respect  of  the  trust;  and  that  they 
may  pay  the  costs  of  this  suit. 


1849. 


/nd^ment. 


The  course  which  the  argument  took  makes  it  con- 
yenient  that  I  should  explain  my  yiews  under  two  dif- 
ferent heads:  first,  by  considering  the  case  as  against 
the  trustees  only — ^that  is,  supposing  Sladden  were  not 
a  party ;  and,  secondly,  whether  Sladden  is  properly  made 
a  party. 


In  the  argument  upon  the  first  of  these  heads,  some 
extreme  points  were  contended  for.  It  was  said,  that 
the  Plaintiffs  were  the  proper  parties  to  raise  the  mo- 
ney for  the  discharge  of  Jarvies  mortgage,  and  that  the 
interference  of  the  trustees  was  altogether  improper. 
ItJarvis  had  simply  sought  to  transfer  his  security  to 
a  stranger,  without  the  priyity  of  the  parties  interested 
as  mortgagors,  the  proposition  contended  for  might  haye 
passed  without  notice;  for  in  that  case,  the  position  of 
the  parties  interested  in  the  estate  would  not  haye  been 
altered  by  the  transfer.  But  when  the  trustees  receiyed 
from  the  mortgagee  the  notice  of  February,  1847,  it 
became  their  duty  to  protect  the  estate  against  the  pos- 
sibilities of  sale  or  foreclosure  by  the  mortgagee;  and 


436  CASES  IN  GHANOSRT. 

1849.  this  they  could  only  do  by  seemg  that  the  money  re- 
quired for  the  discharge  of  the  mortgage  was  forth- 
coming. This  would  be  their  duty,  in  the  simple  case 
of  paying  off  the  existing  debt.  But  when,  in  addition 
fudffmitu,  ^  ^j^.^^  .^  ^^  intended  to  increase  the  debt  upon  the 
estate  by  adding  to  it  the  Plaintiff's  costs  of  carrying 
out  the  transaction,  and  also  by  converting  the  interest 
then  due  into  principal — ^a  satisfactory  explanation  of 
which  I  have  not  heard — ^I  can  have  no  hesitation  in 
saying,  the  transaction  was  one  upon  which  the  trustees 
ought  to  Iiave  been  consulted,  and  that,  as  it  now  stands, 
it  is  irregular  and  improper.  Like  observations  apply 
as  to  the  stipulation  for  five  years.  Wraith  ought  to 
have  been  required  to  execute  the  deed.  It  is  no  an- 
swer to  this  to  say,  that  any  sum  improperly  charged 
upon  the  estate  may  be  struck  off;  or  that  Wraith,  by 
accepting  benefits  under  the  deed,  is  bound  by  such  of 
its  provisions  as  impose  duties  upon  him.  Matters  such 
as  these  are  not  to  be  left  to  future  litigation.  The 
estate  should  be  protected  by  proper  deeds,  and  the 
office  of  trustees  is  to  take  care  that  it  is  so  protected; 
and  if  the  controversy  between  Sladden  and  Walker  had 
been  directed  and  confined  to  the  points  above  noticed, 
I  should  have  had  comparatively  little  difficulty  in  deal- 
ing with  this  case.  But  this  is  not  the  simple  case  with 
which  I  have  to  deal 

I  agree  with  the  Plaintiff's  counsel,  that  the  prin- 
cipal point  to  be  tried  in  this  case  is,  whether  the  sale, 
which  it  is  an  object  of  this  suit  to  prevent,  was  or  not 
a  justification  on  the  part  of  the  trustees.  I  must  con- 
sider the  bill  as  filed  for  the  purpose  (in  part  at  least) 
of  preventing  the  intended  sale.  And  with  reference 
to  this,  the  three  points  arise: — first,  are  the  costs  in- 
curred in  relation  to  JarMa  mortgage  properly  charge- 
able upon  the  trust  estate?    If  so,  secondly,  were  the 
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troBtees  justified  in  raising  them  by  aalet  And,  thirdly, 
can  the  sale  be  justified  under  the  power  of  sale  and 
charge  contained  in  the  settlement  of  October,  1844? 

In  noticing  these  points,  I  will  begin  by  supposing 
Wraith's  mortgage  free  from  objection.  And,  first, 
with  respect  to  the  costs  incurred  in  relation  to  Jarvis'a 
mortgage.  For  the  reasons  already  mentioned,  I  think 
the  trustees  are  primd  facie  entitled  to  the  costs.  The 
question  is,  whether  (being  so  entitled  in  the  first  in* 
stance)  they  were  justified  in  putting  the  estate  to  ex- 
pense in  their  endeavours  to  raise  money  after  they  had 
notice  that  the  Plaintiffs  had  the  money  at  command, 
upon  the  terms  proposed  by  Wraith,  That  notice  would 
have  justified  them  in  requiring  that  Wraith  should 
bind  himself  to  advance  the  money  when  required. 
But  I  am  satisfied  that  I  ought  not  to  charge  the  estate 
with  any  costs  occasioned  by  their  treaty  and  agree- 
ment with  Williamson^  after  the  trustees  had  notice  of 
Wraith's  offer,  or  such  notice  as  ought  to  have  put 
persons  acting  in  the  trust  upon  inquiry.  So  far,  there- 
fore, as  the  sale  had  for  its  object  the  payment  of  costs 
incurred  after  such  notice,  I  think  the  purpose  of  the 
sale  was  not  legitimate. 

The  view  which  I  take  of  this  case  makes  it  unne- 
cessary that  I  should  consider  the  second  and  third 
points  apart  from  each  other.  The  settlement  of  Oc- 
tober, 1844,  empowers  the  trustees  to  raise  money  by 
mortgage  for  the  purpose  of  paying  costs.  But  after 
repeated  consideration  of  the  power  of  sale  and  ex- 
change contained  in  the  settlement  of  October,  1844, 
and  comparing  the  clause  with  common  precedents  of 
powers  of  sale  and  exchange,  I  am  satisfied  that  the 
parties  to  the  settlement  of  October,  1844,  contemplated 
the  possibility  of  its  becoming  expedient  to  sell  the 
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estate  without  reference  to  any  contemplated  exchange, 
and  that  they  intended,  as  in  terms  they  have  done,  to 
arm  the  trustees  with  a  power  for  that  purpose.  I  may 
observe,  with  reference  to  what  Lord  Eldon  said  in  the 
case  of  Mcnilock  v.  BuUer{a)f  that  he  does  not  lay  it 
down  as  an  absolute  proposition,  that,  under  the  ordi- 
nary power  of  sale  and  exchange,  trustees  can  in  no 
case  sell,  except  with  a  view  to  a  contemplated  ex- 
change. He  says  only  that  a  very  special  case  must 
exist  to  justify  such  a  course.  But  whether  I  am  right 
or  not  in  my  construction  of  the  clause  in  question,  it 
is  clear  that  the  trustees  cannot  justify  the  sale  which 
it  is  the  object  of  this  suit  to  prevent,  unless  the  sale 
was  determined  upon  as  the  course  most  for  the  benefit 
of  the  Plaintiffs,  irrespective  of  the  controversy  between 
Wcdher  and  Sladden.  Now,  giving  the  trustees  credit 
for  having  intended  to  speak  the  truth  in  their  answers 
in  this  cause,  I  cannot,  upon  the  evidence  before  me, 
hesitate  in  coming  to  the  conclusion  that  the  trustees 
put  themselves  into  the  hands  of  Sladden,  to  an  extent 
which  has  deprived  the  Plaintifis  of  the  benefit  of  that 
independent  judgment,  on  the  part  of  the  trustees,  to 
which  they  were  entitled;  and  that  the  sale,  which  it 
is  the  object  of  this  suit  to  prevent,  was  resorted  to  by 
Sladden  as  the  means  of  carrying  the  controversy  be- 
tween himself  and  Wcdker  to  a  successful  result  on  the 
part  of  the  former.  And,  inasmuch  as  part,  at  least,  of 
the  costs  for  which  it  was  intended  to  provide  by  the 
sale  is  not,  in  my  opinion,  properly  chargeable  upon  the 
estate,  I  think  the  sale,  if  completed,  would  have  in- 
volved to  some  extent  a  breach  of  trust,  and  that  the 
suit  has  been  occasioned,  in  part,  by  conduct  for  which 
the  trustees  are  responsible,  and  of  which  the  Plaintiffs 
have  a  right  to  complain.    The  precise  day  on  which 
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the  trustees  had  notice  of  WraiOCa  offer  I  need  not  de-        1840. 
termine.    I  am  quite  clear  it  must  be  ascribed  to  a  very 
early  date  in  the  transactions. 

With  respect  to  the  retirement  ^i  Holland  and  the 
appointment  of  Marshy  I  have  no  hesitation  in  saying, 
that  the  appointment  of  Marsh,  without  communication 
with  the  Plaintiffs,  was  improper.  Admitting  that  the 
mere  letter  of  the  settlement  of  October,  1844,  would 
justify  the  appointment,  still,  in  the  circumstances  of 
this  case,  it  was  improper.  The  trustees  must  have 
known  that  the  Plainti£b  would,  and  with  just  reason, 
have  opposed  such  an  appointment  It  was  made  ob- 
viously at  Sladden's  instance,  in  order  to  keep  the  trust 
more  completely  under  his  dominion.  This  is  not  the 
course  which  trustees  ought  to  pursue;  and  I  must  con- 
sider the  trustees  as  responsible  for  the  acts  of  Sladden. 
I  must,  in  fact,  consider  his  acts  as  their  acts. 

Upon  the  assumption,  then,  that  Wraith's  mortgage 
is  firee  from  objection,  it  would  follow  that  the  trustees 
have  been  altogether  in  the  wrong  (in  what  has  been 
done  hj  Sladden  on  their  behalf),  since  they  had  notice  of 
Wraith's  mortgage.  But  this  difficulty  arises — Wraith's 
mortgage  is  not  free  from  objection;  and  the  Plaintiffs 
have  not  the  benefit  of  the  argument  against  the  trus- 
tees, that,  in  WraOh's  offer,  of  which  the  trustees  had 
notice,  a  transaction  was  contemplated  which  was  in 
strict  accordance  with  the  trust  Indeed,  the  trustees 
might,  with  some  appearance  of  reason,  contend  that 
they  were  altogether  justified  in  disregarding  a  notice 
which  had  terminated  in  a  breach  of  trust.  But  this,  I 
think,  would  be  a  too  lenient,  as  it  would  be  a  very 
technical  view  of  the  case.  Had  the  trustees,  as  I 
think  they  ought  to  have  done,  communicated  with 
Walker  as  soon  as  they  had  notice  of  Wraith's  offer,  it 
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1849.  ^  impossible  to  doubt  that  the  objection  to  WraUk's 
mortgage  (whi<;h  is  very  trifling  in  amount)  would  have 
been  obviated.  Sladdens  motive  for  not  doing  so  can- 
not be  mistaken ;  and  if  in  this  suit  I  could  coirect  that 
which  is  wrong  in  Wraith's  mortgage,  I  should  have  no 
doubt  as  to  the  proper  order  to  be  made.  In  that  case 
the  Plaintiffs  would  have  had  to  repair  in  this  suit  a 
breach  of  trust,  to  v^ch  they  were  parties,  as  well  as 
that  of  which  they  complain;  and  I  should  have  repair- 
ed both  breaches,  giving  no  costs  of  this  part  of  this 
suit.  And  I  think  I  ought  not  to  make  any  difference 
upon  the  point  of  costs,  because  another  suit  may  be 
necessary  in  respect  oi  Wraith's  mortgage  (in  whose  ab- 
sence I  cannot  clear  the  trust  estate),  unless  the  parties 
have  the  good  sense  to  set  the  matter  right  without 
suit. 

Upon  the  whole,  I  think  the  proper  decree  to  be 
made  upon  this  part  of  the  case,  is  to  remove  the  trus- 
tees, and  appoint  new  ones,  without  prejudice  to  the 
rights  of  any  of  the  parties  to  complain  of  Wraith's 
mortgage;  and  in  this  suit  to  give  no  costs,  so  far  as 
the  suit  is  addressed  to  the  purpose  of  removing  the 
trustees. 

With  respect  to  the  account — In  the  absence  of  JBToi- 
hmd,  and  in  accordance  with  the  arrangement  made  at 
the  hearing,  the  decree  for  the  account  must  not  be  car- 
ried back  further  than  the  retirement  otHoUa/nd;  which 
(as  I  understand)  was  on  the  4th  of  September,  1847. 
There  is  nothing  in  the  mere  absence  of  JETottancJ  to  pre- 
vent my  saying — ^if,  upon  the  merits,  it  would  be  right 
so  to  say — that  the  Plaintiffs  have  a  right  to  require 
that  neither  Penny  nor  Marsh  shall  continue  trustees. 

Next,  as  to  Sktdden  being  a  party. — I  incline  strongly 


OASES  IN  OHAKOEBT.  441 

to  the  opinion  that  the  counsel  who  drew  this  bill  had  1849. 
not  in  his  mind  the  cases  in  which  it  has  been  holden 
that  solicitors,  concerned  in  the  perpetration  of  firaud, 
may,  upon  a  bill  filed  to  be  relieved  against  such  fraud, 
be  made  parties  to  it,  and  costs  prayed  against  them  as  **^^ 
matter  of  relief  I  think  the  case  intended  to  be  made 
against  Sladden  was  confined  to  this, — ^that  he  had 
made  himself  directly  liable  to  account  to  the  Plaintiffs 
as  a  trustee.  Upon  this  point  I  retain  the  opinion  I  ex- 
pressed at  the  hearing.  Sladden  swears  that  he  acted 
as  agent  of  the  trustees  in  all  his  receipts  and  payments 
of  the  trust  property.  This  is  in  accordance  with  the 
presumption  to  which  the  facts  of  the  case  primA  facie 
giro  risa  The  onus  is  upon  the  Plaintiffs  to  prove  the 
contrary ;  and  the  Plaintiffs,  for  the  reasons  I  stated 
at  the  time  of  the  argument^  have  not  done  this. 

If,  however,  I  am  to  consider  the  bill  as  seeking  to 
charge  Sladden  with  costs,  upon  the  ground  that  he 
was  an  accomplice  with  the  trustees  in  the  wrong  of 
which  the  bill  complains,  my  conclusion  is  against  the 
Plaintiffs'  right  to  a  decree  in  that  respect 

The  practice  which,  in  certain  cases,  entitles  a  party 
to  make  a  mere  agent  a  defendant  to  a  suit,  and  pray 
costs  against  him,  is  certainly  a  practice  of  a  very  ano- 
malous character,  and  is  open  to  all  the  objections  point- 
ed out  by  the  Lord  Chancellor  in  Attwood  v.  SinaU(a). 
If  the  Court  had  determined  that  every  one  who  as- 
sisted another  in  conmiitting  a  wrong  should  be  answer- 
able for  the  injury  sustained  by  the  party  aggrieved^ 
the  practice  would  not  be  open  to  some  of  the  observa- 
tions which  apply  to  it  in  its  existing  state.  But  that 
is  not  the  state  of  the  case.    The  agent  is  not  liable  for 

(a)  6  C.  A  F.  352  et  seq. 
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the  injury  committed,  but  is  only  a  surety  for  the  costs 
incurred  in  redressing  the  wrong.  And  the  question  is, 
whether  the  present  case  falls  under  the  practice. 

After  what  has  fallen  from  the  Lord  ChanoMor^  I 
may  with  confidence  assume  that  the  practice  will 
not  be  extended  to  any  cases  to  which  it  has  not  al- 
ready been  actually  applied.  And  the  question  is,  how 
those  cases  are  to  be  defined.  Lord  Redeadale^  in  his 
Treatise  on  Pleadings,  appears  to  refer  the  origin  of 
the  practice  to  the  case  of  an  arbitrator  making  a  cor- 
rupt award.  Such  cases  are  very  peculiar.  The  arbi- 
trator is  himself,  in  fact,  the  wrong-doer.  In  cases  of 
fraud  properly  so  called,  the  like  observation  is  cor- 
rectly applied.  If  the  agent  actually  misleads  the  party 
aggrieved  by  a  suggeetio  fahif  or  a  auppremo  veri, 
which  he  is  under  an  obligation  to  disclose,  he  also 
himself  does  the  specific  wrong  of  which  the  party  com- 
plains, as  in  the  case  of  the  arbitrator.  And  if  the 
practice  be  confined  to  such  cases,  the  practice,  how- 
ever anomalous,  is  limited  in  its  application.  Lord 
Medesdale's  observations,  upon  a  tear  construction  of 
them,  appear  to  me  to  confine  the  practice  to  cases  of 
fraud.  And,  as  far  as  my  researches  have  gone,  the 
Court  has  never  made  a  decree  against  a  mere  agent, 
under  this  practice,  except  upon  the  ground  of  fraud. 
I  asked  counsel,  during  the  argument,  whether  any  case 
could  be  found,  in  which  the  Court  had  made  such  a 
decree,  except  upon  the  ground  of  fraud.  No  such  case 
was  produced.  But  some  late  cases  were  referred  to,  in 
which,  from  the  language  of  the  judgment,  it  would 
certainly  appear  that  the  Master  of  the  BoUe  may  have 
thought,  although  he  did  not  so  decide,  that  a  solicitor, 
who,  by  his  advice  and  agency,  helped  his  client  to 
commit  a  wrong,  was  within  the  practice,  although  not 
actually  a  party  to  any  fraudulent  misrepresentation  or 
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concealment,  and  although  no  communication  may  have        1849. 
taken  place  between  him  and  the  party  aggrieved.  il^mIll 

V. 
BhAJH>WK, 

The  observations  of  the  Master  of  the  MoUa  are  en-         

titled  to  the  greatest  weight;  but  I  cannot  bring  myself  •^"^^^**^- 
to  think  that  the  present  case  is  within  the  practice 
In  one  sense,  indeed,  Sladden  may  be  considered  charge- 
able with  fraud,  for  every  wilful  act,  by  which  a  wrong 
is  committed,  may,  in  a  moral  point  of  view,  be  so  con- 
sidered. But  there  is  nothing  of  false  suggestion,  or  im- 
proper concealment,  or  undue  influence,  or  other  fraud, 
in  its  technical  sense,  or  any  fraud,  except  in  the  ge- 
neral sense  above  adverted  to,  with  which  Sladden  is 
chargeable.  The  conduct  of  the  trustees,  under  his  ad- 
vice, or  his  conduct,  (whichever  way  I  am  to  consider 
it,)  has  been  openly  and  avowedly  adverse  to  Walker 
and  his  clients  I  cannot  think  that  such  a  case  is 
within  the  anomalous  practice  I  am  considering. 

Stopping  here,  I  think  the  bill  should  be  dismissed  as 
against  Sladden, — ^but,  adverting  to  the  cases  at  the  Rolls, 
to  the  difficulty  I  have  felt,  and  to  Sladden' a  conduct  in 
the  transactions  which  are  the  subject  of  this  suit,  I 
think  I  am  not  violating  the  rule  generally  acted  upon 
by  the  Lord  Chancellor, — of  throwing  the  costs  of  a 
suit  on  the  unsuccessful  party, — by  dismissing  the  bill 
against  Sladden,  without  costs. 

It  was  said,  however,  in  argument,  that,  as  the  Plain- 
tiffs had  sought  relief  against  Sladden,  upon  the  specific 
ground  of  fraud,  and  failed  to  obtain  such  relief,  Slad- 
den  is  entitled  to  his  costs,  under  a  settled  rule,  which 
was  lately  acted  upon  in  Lady  Wilde's  ca>se(a),  in  the 
House  of  Lorda    I  do  not  think  the  present  case  is 

(a)  WUde  y.  OOton,  1  H.  L.  Ca.  606. 
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1849. 


within  that  rule.  It  is  not  the  mere  nse  of  the  word 
fraud  in  the  pleadings,  that  will  bring  a  case  within  its 
operation.  When  acts  are  charged  against  a  party, 
which  in  themselyes  are  fraudulent,  the  Court,  upon  the 
question  of  costs,  always  considered  the  bill  as  imput- 
ing fraud,  although  the  word  ''  fraud '^  may  not  be  used 
in  the  bill  Lord  Gottenham  made  that  remark  in  Ptch- 
ering  v.  Pickering {ci),  in  my  hearing  as  counsel;  and  I 
have  always  held,  that  the  mere  use  of  the  word  fraud 
in  the  pleadings  ought  not  to  affect  the  question  of 
costs,  where  the  case  made  is  not  one  of  frtiud  in  the 
proper  sense  of  the  term,  and  the  word  fraud  is  only 
used  in  the  vague  and  general  sense  I  above  referred  to, 
which  appears  to  me  to  be  the  case  in  the  present  bilL 


JfuMite.  Dumiss  the  bill,  without  costs  as  against  Sladden,   Bemoye  the 

trustees,  and  lefer  it  to  the  Master  to  appoint  new  trustees.    No 

costs  of  the  suit,  so  far  as  it  seeks  the  remoyal  of  the  trustees  and 
the  appointment  of  new  ones.  Account  of  the  trust  property,  such 
account,  by  consent,  not  to  be  carried  back  further  than  the  retire- 
ment of  HoBand*  Reserve  further  directions  and  eosts  of  suit,  ex- 
cept those  aboye  provided  for.  The  decree  to  be  without  pr^u- 
dice  to  the  right  of  any  of  the  parties  interested  to  complain  of 
WraUh*»  mortgage  in  any  other  suit  or  proceeding. 


(a)  4  My.  k  Cr.  28d. 
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ATTORNEY-GENERAL  t;.  MURDOCH.  2mT^m. 

A  July 

N  information,  filed  in  March,  1846,  at  the  relation  ^*^'^ 
of  four  persons,  who  were  four  of  the  trustees  appointed    9th  A  lOM.  * 
by  a  deed  of  October,  1835,  of  a  meeting-house  and  pre-  ^ZSlb!^ 
mises  at  Berwick-upon-Tweed,  called  the  Low  Meeting-  tween  a  tnut 
tumsey  and  a  bill  by  the  same  four  persons  as  Plaintiffs,  ^m  of  Protest 
against  Alexander  Murdoch,  the  officiating  minister  of  ""^^jr^^**"? 
the  meeting-house,  and  the  trustees  who  were  not  Plain-  *»'  the  uic  of 
tiffs.     The  information  and  bill  sought  a  declaration  sregatioiiof 
that  the  Low  Meeting-house  and  premises  were  subject  acntoWoMT 
to  trusts  for  the  appropriation  of  the  same  as  a  place  of  "^  *** »  paiti- 

,   ,  ,  cularmmirter: 

public  religious  worship  on  the  model  of  the  Church  of  "» the  ibnner 
ScoUand,  and  in  as  strict  connexion  with  the  same  as  ^  Bapti^ 
was  practicable;  and  that  no  person  was  qualified  for,  ^^^jj^*^^' 
or  competent  to  exercise  the  office  of  minister  or  pastor  dwded;  in  the 

,  ,  ^  latter,  the  temif 

of  the  Low  Meeting-house,  without  being  a  licentiate  ofthe  tnut  open 
and  a  recognised  minister  of  the  Church  of  Scotland,  Se^p^SaUw^ 
and  in  full  connexion  therewith,  and  such  further  de-  «J»«c*«f  .«f  *>»• 

'  congregation 

claration  of  the  trusts  of  the  property  as  the  Court  should  ^J»»ci»  ii  the  ob- 

iect  of  the  tnut. 

think  proper;  that  the  Defendant  Murdoch  might  be      _  . 

•       i4»  .  t        •  •%  1    •  It  IB  not  ne- 

restramed  from  occupymg  and  usmg  the  pulpit,  and  cesMry^inofder 
from  preaching  and  teaching  in,  and  in  any  manner  may  1»  eu^ed 
officiating  as  the  minister  or  pastor  of  the  Low  Meeting-  ^J^foTacer- 
house;  and  that,  if  necessary,  he  might  be  removed;  that  •*"  «>ngreg«r 

tion  of  Diflient- 
ers,  that  the 
tnut  should  be  declared  by  any  deed  or  writing;  the  Court  may  aacertain,  from  evidence  of 
usage  or  otherwise,  the  particular  trusts  to  which  the  property  is  deidicated. 

Where  trusts  of  a  meeting-house  in  England  are  created  for  the  use  of  a  congregation,  to  be 
in  as  strict  connexion  as  is  practicable  with  the  EstaUisbed  Church  of  Scotland,  no  person  is  en- 
titled to  be  a  minister  of  the  meeting-house  whose  opinions  or  acts  constitute  a  disqualification 
for  the  ministry  of  that  Chnreh;  and  the  &ct  that  the  meeting-house  is  locally  situated  beyond 
the  jurisdiction  of  that  Church  is  immaterial. 

In  determining  the  question,  whether  a  particular  minister  was  disqualified  as  a  minister  of 
the  Established  Church  of  Scotland,  the  Oourt  considered  whether  the  acts  of  such  minister  had 
brought  him  within  the  predicament  which,  according  to  the  tenns  of  a  declaration  of  the  G^ene- 
ral  Assembly  of  that  Church,  constituted  a  dissolution  of  his  connexion  with  it,  without  deter- 
mining whetiier  the  sentence  of  a  particular  presbytery,  depriving  him  of  his  licence,  was  or  was 
not  condusiye  as  a  disqualification. 

VOL.  VIL  0  0  H.  W. 
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1649.  the  Defendants  Wilson,  Smith,  and  Thompson,  trustees 
vho  had  concurred  with  Murdoch,  might  be  restrained 
from  allowing  the  use  of  the  pulpit  to  any  person,  and 
from  permitting  any  person  to  preach  or  teach  in  the 
Low  Meeting-house,  not  being  such  licentiate  and  recog- 
nised minister,  and  from  allowingthe  premises  to  be  used 
in  any  manner  otherwise  than  as  a  place  of  public  reli- 
gious worship  on  the  model  and  in  the  strict  connexion 
aforesaid ;  that  all  necessary  and  proper  directions  might 
be  given  for  the  election  of  a  fit  minister;  and  that  the 
Defendants  WHso^i,  Smith,  and  Thompson,  might  be  de- 
clared guilty  of  a  breach  of  trust,  and  removed;  and 
that  new  trustees  might  be  appointed. 

Upon  the  institution  of  the  suit,  an  injunction  was 
applied  for  to  restrain  the  Defendants  from  using  or 
permitting  the  pulpit  to  be  used  in  the  manner  com- 
plained of  The  Court  on  that  occasion  considered  that 
the  case  differed  from  that  of  The  AUomey-Oeneral  v. 
Wd^  (a),  in  the  fact  that  the  original  trust  was  not  so 
conclusively  proved,  as  would  justify  the  Court  in  giving 
the  relief  sought  upon  an  interlocutory  application ;  and 
the  Court  refused  by  injunction  to  do  more  than  re- 
strain the  Defendant  Jfur(2oc^  from  teaching  or  preach- 
ing in  the  Low  Meeting-house  otherwise  than  in  con- 
formity with  the  doctrine,  discipline,  and  practice  of  the 
Church  of  Scotland. 

The  information  and  bill  were  taken  pro  confesso 
against  the  Defendant  Hio^npson,  and  the  answers  of  the 
other  Defendants,  except  Murdoch,  WUson,  and  Smith, 
were  not  replied  to.  The  evidence  entered  into  in  sup- 
port of  the  information  a^d  bill,  and  on  the  part  of  the 
Defendants  Murdoch,  WUson,  and  Smith,  was  volumi- 

(a)  4  Hare,  572. 
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nous,  and  included,  besides  the  instruments  relating  i849. 
to  the  particular  property,  many  matters  of  public  and 
individual  history,  relating  to  the  dissenting  bodies  in 
Berwick  and  elsewhere,  and  to  the  persons  who  had 
from  time  to  time  officiated  as  ministers  at  the  Law 
Meeting-fumse. 

The  first  minister  of  the  congregation,  which  became 
at  a  later  period  the  possessors  of  the  Low  Meeting-housey 
of  whom  any  evidence  appeared,  was  named  Ogle,  Ogle 
was  minister  of  the  congregation  in  1685.  He  was  suc- 
ceeded by  Foster,  and  Foster  was  succeeded  by  John 
Turner;  other  ministers  had  succeeded  from  time  to 
time,  and  the  Defendant  Alexander  Murdoch  was  ap- 
pointed in  1836. 

The  first  instrument  under  which  the  meeting-house 
appeared  to  have  been  acquired  by  the  predecessors  of 
the  present  congregation,  was  an  indenture  of  feofiment, 
dated  the  27th  of  September,  1717,  whereby  John  Simp- 
son enfeofied  John  Douglcts  and  his  heirs  with  a  bur- 
gage or  tenement,  barn  and  garden,  therein  described. 
John  DouglaSy  in  consideration  of  105^,  conveyed  the 
premises  by  lease  and  release,  dated  the  21st  and  22nd 
of  May,  1719,  to  Stow  and  five  others,  and  their  heirs. 
Stow  and  the  three  other  surviving  releasees,  by  lease 
and  release  of  the  29th  and  30th  of  July,  1 734,  in  consi- 
deration of  \WL  conveyed  the  premises  then  described 
as  ''  all  that  burgage  or  tenement  and  garden  thereunto 
belonging,  (on  part  whereof  there  has  been  lately  erected 
a  house,  now  used  as  a  meeting-house  for  a  congrega- 
tion of  Protestant  Dissenters,)"  to  SUbitt  and  Templey 
and  their  heirs.  Sibbitt  and  Temple,  by  lease  and  re- 
lease of  the  1st  and  2nd  of  August,  1734,  for  the  same 
consideration  conveyed  the  premises,  by  the  same  de- 
scription, to  Stow  and  seven  others,  their  heirs  and 

gg2 
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1849.  assigna  By  lease  and  release,  dated  the  9th  and  10th 
of  January,  1766,  made  between  iS^oti^,  apparently  the 
Burviying  releasee  named  in  the  preceding  deed,  of  the 
one  part,  Hodgson  and  several  others,  described  as 
members  and  contributors  to  the  support  of  the  pastor 
of  and  belonging  to  the  meeting-house, — and  John  Gard- 
ner, of  the  other  part,  reciting  the  deeds  of  August, 
1834,  and  that  the  premises  by  right  of  survivorship 
were  then  legally  vested  in  Stow,  it  was  witnessed,  that 
Stow  did  thereby  declare  that  the  premises  were  so 
conveyed  upon  trust  only,  and  to  and  for  the  people  or 
congregation  of  Protestant  Dissenters,  then  known  by 
the  name  of  the  congregation  or  people  belonging  to 
the  Reverend  Master  John  Turner,  and  to  and  for  no 
other  use,  intent,  or  purpose  whatsoever;  and  Stow 
thereby  conveyed  the  same  to  Hodgson  and  the  other 
parties  of  the  second  part,  upon  corresponding  trusts  (a). 
The  subsequent  deeds  down  to  those  of  October,  1835, 
under  which  the  Plaintiffs  and  Defendants  became 
trustees,  referred  to  the  deed  of  January,  1766,  as 
expressing  the  trusts  of  the  property. 

Proceedings  were  instituted  against  Mr.  Murdoch  be- 
fore thePresbytery  of  Dwwi/Ww,  and  in  August,  1 845,  sen- 
tence was  pronounced  by  that  Presbytery,  declaring  that 
Mr.  Murdoch  had  by  his  own  act  ceased  to  be  a  licentiate 
of  the  Church  of  Scotland  as  by  law  established,  and  that 
he  was  thenceforth  disqualified,  not  only  from  receiving 
any  presentation  or  appointment  to  a  parochial  or  other 
spiritual  charge  in  the  said  Church  of  Scotland,  but  also 
from  retaining  the  status  of  a  minister  of  the  said  Church 
in  any  place  whatsoever,  unless  reponed  by  the  compe- 
tent ecclesiastical  judicatory.  Mr.  ifun2oc&  had  protested 
against  the  jurisdiction  of  the  Presbytery  o{  Dumfries; 
and  he  adduced  evidence  in  the  cause  for  the  purpose  of 

(a)  Theae  are  stated  in  the  judgment,  infra,  p.  464. 
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shewing  that  it  was  not  binding  upon  him,  or  that  he        1849. 

was  not  thereby  disqualified  for  the  ministerial  office  in      att.^w. 

the  Church  of  ScoUancL  ,     v- 

MnuDooH. 

The  conclusion  of  the  Court,  on  the  result  of  the 
evidence  of  the  trusts,  as  they  were  to  be  collected  from 
the  general  usage  of  the  parties  who  had  been  in  the 
enjoyment  of  the  trust  property,  and  on  the  conse- 
quences of  the  acts  by  which  it  was  alleged  that  the 
connexion  of  Mr.  Murdoch  with  the  Church  of  ScoUcmd 
had  been  severed,  appear  in  the  judgment,  to  which 
some  notes  have  been  added  where  they  seemed  neces- 
sary to  explain  the  facts  referred  to. 


The  SoUcUor-Oeneral,  Mr.  LitUe,  and  Mr.  T.  D.  Sal-     Argument, 
mon,  for  the  information  and  bill;  and 

Mr.  Leunn,  for  the  Defendants,  who  concurred  in  the 
view  of  the  trust  taken  by  the  Plaintiffs,  relied  upon 
the  principles  laid  down  in  The  AUamey-Oeneral  v. 
Mimro(a),  and  The  AUamey-Oeneral  v.  WeUihQi).  They 
also  cited  AUomey-Oeneral  v.  Drwmmovd  (0),  Milligan 
V.  MitcheU  (d),  Broom  v.  Swmmere  («),  Attomey-Oeneral 
V.  Pear8on  (/),  and  CraigdaUie  v.  Aikman  (g).  And  on 
the  argument  that  the  trusts  must  be  ascertained,  in  the 
absence  of  distinct  expression,  by  usage.  Archbishop  of 
York  V.  Stapleton  (h),  AUomey-Oeneral  v.  Parker  (t), 
e^nd  Chad  y.Til8ed(k). 

Mr.  RoU,  Mr.  Matins,  and  Mr.  Sehuyn,  for  the  De- 
fendants Murdoch,  Wilson,  and  Smith. 

(a)  2  De  O.  &  S.  122.  (/)  3  Mer.  409. 

(4)  4  Haw,  672.  {g)  2  Bligh,  529;  8.  €.,    1 

(c)  1  D.  A  War.  353.  Dowl.  1 . 

(rf)  1  My.  &  K.  446;  8.  C,  3  (A)  2  Atk.  136. 

My.  <b  Cr.  72.  (0  3  Atk.  676, 

(e)  11  Sim.  363.  (*)  2  B.  A  B.  403. 


Argument. 


450  CASES  IN  CHANOKBY. 

1849.  On  the  part  of  the  Defendants  it  was  contended, 

that  the  alleged  connexion  of  the  congregation  of  the 
Low  Meeting-house,  with  the  Established  Church  of  Scot- 
land, was  not  supported  by  the  evidence.  It  was  not 
found  in  the  deeds  of  trust.  There  was  nothing  in  those 
deeds  to  limit  the  use  of  the  property  to  any  particular 
class  of  Protestant  Dissenters.  The  declaration  by  Stow, 
in  the  deeds  of  1766,  could  not  properly  be  imported 
into  the  trust;  but,  even  if  introduced,  there  was  no- 
thing in  that  declaration  beyond  the  fact,  that  John 
Turner  was  the  minister,  which  was  perfectly  consist- 
ent with  the  generality  of  the  trust.  There  was  no  dis- 
tinct proof  that  the  successive  ministers  had  been  li- 
centiates of  the  Established  Church  of  ScoUand,  or 
even  that  John  Turner  had  been  a  minister  of  that 
Church.  All  the  historical  facts  were  opposed  to  the 
pretended  connexion:  it  could  not  have  existed  in  1685, 
when  the  congregation  was  first  formed,  for  the  Church 
of  Scotland  was  then  Episcopal.  The  limitation  to  a 
class  of  Dissenters,  separated  by  any  definite  boundary 
from  other  Dissenters,  necessarily  involved  the  existence 
of  creeds  or  articles  of  subscription ;  but  the  existence 
of  any  such  restrictions  among  the  Protestant  bodies 
dissenting  from  the  Church  in  this  country  was  contra- 
dicted by  the  history  of  the  times  in  which  this  foun- 
dation took  its  rise,  and  by  the  known  repugnance  of 
the  Dissenters  of  that  age  to  such  restrictive  formulae. 
All  the  inferences  to  be  drawn  from  the  later  efforts  of 
this  congregation,  and  others  holding  similar  opinions, 
to  unite  themselves  closely  with  the  Established  Church 
of  Scotland,  was  against  the  probability  of  the  previous 
existence  of  any  such  union, — an  union  which  was,  more- 
over, in  the  nature  of  things,  impossible,  inasmuch  as 
the  Established  Church  of  Scotland  could  not  impart 
any  of  their  rights  or  privileges  as  an  establishment  to 
persons  adopting  their  religious  opinions  beyond  the 
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border,  nor  could  sach  persons  in  England  be  members 
of,  or  be  represented  for  any  practical  purpose  in  the 
General  Assembly  of  the  Church  of  ScoUand.  It  was 
impossible  the  union  could  be  anything  more  than  sym- 
pathy derived  from  a  conformity  in  religious  views.  It 
was  substantially,  though  not  formally,  analogous,  for 
example,  to  the  sympathy  which  was  felt  by  some  of 
the  clergy  and  laity  in  the  Church  of  England  for  the 
congregations  separated  from  the  Church  of  Rome,  to 
be  found  in  the  remoter  parts  of  Piedmont  and  Savoy, 
and  through  whom  many  of  such  persons  appeared  to 
be  anxious  to  trace  the  preservation  of  a  primitive  faith 
anterior  to  the  Reformation.  This  kind  of  sympathy 
might  be,  as  in  fact  it  was,  more  or  less  fervent  at  dif- 
ferent times,  and  it  might  cease  altogether;  but  the 
position  of  the  parties  on  either  side  was  wholly  un- 
affected by  the  changes  that  took  place  in  the  light  in 
which  they  regarded  each  other. 


1849. 


Ar^vimait. 


They  cited  Attomey-Oeneral  v.  Gardner {a)y  Ledie  v. 
Bimte{b),  and  Lady  HetUei/a  ease  {AUomey-Oeneral  v. 

Shore)\c). 


Vicb-Chancei:jx)b  : — 

The  dispute  in  the  present  case  has  arisen  out  of 
circumstances  analogous  to  those  which  gave  rise  to  the 
case  of  The  AUomey-Oeneral  v.  Wel8h(d),  and  The  At- 
iomey-Oeneral  v.  Mimro(e).  The  Defendant  Murdoch 
was  elected  minister  or  pastor  of  the  Low  Meeting- 
house  at  Berwick,  in  the  year  1836,  and  was,  as  I  im- 
derstand,  the  thirteenth  minister  who  had  held  that 
office  since  the  congregation  was  first  formed,  and  of 


(a)  2  De  G.  &  S.  102. 

(i)  2  Rufls.  114. 

(c)  U  Sim.  592;  S.  C,  9  C. 


A;  F.  355. 
{d)  4  Hare,  572. 
{€)  2  De  a.  <k  S.  122. 


Nov.  1th. 
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1849.  which  the  congregation  now  using  and  claiming  to  be 
the  owners  of  the  Low  Meeting-house  at  Berwick  are  the 
successora  Mr.  Murdoch  was,  at  the  time  of  his  elec- 
tion as  minister,  a  licentiate  and  ordained  minister  of 
JudgiMfU.  ^^^  Established  Church  of  ScoOanA.  The  AUomey- 
General  and  Plaintiffs  allege  that  Mr.  Murdoch  has 
since  adhered  to  that  body,  which,  after  the  decision  in 
the  Auckterarder  ca8e(a),  seceded  from  the  Established 
Church  otScoiland,  and  constitutes  what  is  now  called 
the  Free  Church;  and  the  case  of  the  Attomey-Oeneral 
and  the  Plaintiffs  is,  that  Mr.  Murdoch  having  thus  ad- 
hered to  the  body  known  as  the  Free  Church,  has  be- 
come disqualified  for  and  is  incompetent  to  exercise 
the  office  of  minister  or  pastor  of  the  Low  Meeting- 
house. 

If,  at  the  close  of  the  argument,  I  had  been  as  fully 
aware,  as  I  now  suppose  myself  to  be,  of  what  was  ac- 
tually decided  in  the  case  of  the  Attomey-Oeneral  v. 
Mtmro,  there  would  have  been  only  one  point  in  the 
present  case,  at  the  utmost,  upon  which  I  should  have 
thought  it  necessary  to  reserve  my  judgment;  and  as 
that  point  is  the  only  one  upon  which,  after  the  best 
consideration  which  I  have  been  able  to  give  to  the 
present  suit,  I  think  any  difficulty  can  be  entertained, 
I  shall  endeavour,  in  the  observations  I  am  about  to 
make,  to  point  out  how  much  of  this  case  I  consider  as 
virtually  decided  by  the  AUomey-Oenerai  v.  Munro.  In 
order  to  do  this  with  greater  distinctness,  I  shall  begin 
with  supposing  that  the  trusts  which  the  Attorney^ 
General  and  the  Plaintiffs  contend  are  the  trusts  of  the 
Low  Meeting-house,  are  declared  by  deed,  as  they  were 
in  the  cases  of  The  Attomey-Oeneral  v.  Wdsh^  and  AU 
tomey-Oeneral  v.  Munro;  and  in  considering  the  case 

{a)  See  Robertson's  Report,  2  Vols.;  see  alto  6  C.  ^  F.  646. 
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upon  that  hypothesis,  I  will  assume  that  Mr.  Murdodi  1849. 
has  seceded  from  the  Established  Church  of  8coUa/nd 
and  adhered  to  the  Free  Church,  and  that  the  Act  of 
the  General  Assembly,  of  the  2nd  of  June,  1846(a),  ap- 
plies to  Mr.  Murdoch.  Upon  these  hypotheses  the  case  •*V*«»«» 
of  the  Attomey-Oenerai  v.  Munro  is  a  distinct  autho- 
rity, entitling  the  Plaintiffs  to  the  relief  they  ask. 

The  AUamey-Oeneral  v.  Wdsh  was,  I  believe,  the  first 
of  the  cases  of  this  class  which  came  before  the  Court 
The  second  was  the  present  case,  upon  the  notice  for 
an  interim  injunction,  in  July,  1846 ;  but  at  that  time 
The  Attamey-Oeneraly  y.  Munro  had  not  come  before 
the  Court;  and  in  giving  my  judgment  in  the  case  of 
The  Attomey-Oenerdl  v.  WeMi,  and  afterwards  on  the 
motion  in  the  present  case,  I  abstained  from  giving  any 
opinion  on  one  point,  which  is  now  concluded  by  The 
AUomey-Oeneral  v.  Munro,  I  did  not  hesitate  to  state 
my  opinion,  that  the  decision  in  the  first  Auchterar- 
der  case  was  in  its  nature  declaratory;  that  it  intro- 
duced no  alteration  in  the  Established  Church  of  Scot- 
landy  and  decided  only  what  was  the  then  position  of 
that  Church.  I  was  pressed  with  an  argument  of  the 
Defendants,  that  whatever  the  case  might  be  as  to 
Scotch  churches  locally  situated  in  Scotland^  and  subject 
to  the  jurisdiction  of  the  Established  Church  otScoUandy 
the  question  of  non-intrusion  involved  no  question  of 
doctrine,  discipline,  or  practice,  and  that  it  was  purely 
speculative  as  regards  any  proprietary  church  locally 
situated  in  England.  Upon  the  value  of  this  argument 
I  gave  no  opinion,  deciding  only,  that,  upon  the  evi- 
dence then  before  me,  it  was  impossible  1  could  act 
upon  it;  but  the  decision  of  The  Attomey-Oenerai  v. 
Mv/nro  has  set  that  question  at  rest.     The  point  arose 

(a)  This  Act  is  stated  fully  in      Otneral  v.  JHunro^  2  De  G.  A  8. 
the  judgment  of  the  Yice-Ohan-      191 . 
cellor  Knight  Bruce,  m  Attorney- 
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1849.  in  that  case,  and  was,  I  think,  rightly  decided.  If 
therefore,  the  trusts  of  the  Low  Meeting-hotue  at  Ber- 
wick  are  such  as  the  AUomey-Oeneral  and  the  Plaintiflfs 
say  they  are;  and  if  those  trusts  were  declared  by  deed; 

'****"*''^  and  if  Mr.  Murdoch  has  seceded  fix)m  the  Established 
Church  otScoUandf  and  adhered  to  the  Free  Church; 
and  if  the  Act  of  the  General  Assembly,  which  I  have 
referred  to,  applies  to  Mr.  Murdoch^  there  can  be  no 
doubt  as  to  the  conclusion  to  which  I  must  come.  The 
case  is  bound  by  authority.  The  circumstance  that  the 
Low  Meeting-houBe  at  Berwick  is  locally  situated  in 
Sfif^ndf  and  is  not  subject  to  the  jurisdiction  of  the 
Established  Church  of  ScoUand,  makes  no  difference. 

The  next  point  which  suggests  itself  is,  whether  the 
absence  of  a  deed,  declaring  the  trusts  of  the  property 
comj)rised  in  the  indentures  of  1719,  makes  any  differ- 
ence. It  was  not  argued,  nor  could  it  have  been  argued 
with  success,  that  there  was  any  rule  of  law  which,  in  a 
case  circumstanced  as  this  is,  makes  a  deed  or  even  a 
writing  necessary  to  the  case  of  the  Attomey-Oeneral 
and  the  Plaintiffs.  The  consequence  of  the  absence  of 
such  deed  or  writing  is,  that  the  Attomey-Oeneral  and 
the  Plaintiffs  have  had  cast  upon  them  the  burthen  of 
proving  otherwise  that  the  trusts  of  the  Low  Meeting- 
house  were  such  as  they  say  they  were,  in  order  to  en- 
title them  to  the  decree  they  ask.  This  is  the  question 
which  I  stated  at  the  outset  has  been  the  real  question 
of  difGiculty  in  the  present  case;  and  to  the  considera- 
tion of  this  question  I  have  accordingly  directed  my 
best  attention.  But  it  will  be  most  convenient  that  I 
should  reserve  this  point  for  the  last,  and  assume,  for 
argument's  sake  only,  whilst  I  am  observing  upon  other 
points  of  the  case,  that  it  is  to  be  answered  in  favour  of 
the  Attorney-General  and  the  Plaintiffs — ^at  least,  to  this 
extent,  that  no  person  is  eligible  to,  or  entitled  to  hold 


CASES  IN  CHAKOEBT. 


456 


the  office  of  minister  of  the  Low  Meeting-house^  irhose 
opinions  and  acts  constitute  a  disqualification  for  the 
ministry  of  the  Established  Church  oiScoUani, 

I  have  hitherto  assumed  that  Mr.  Murdoch  has,  by 
some  positive  act  or  acts,  both  seceded  from  the  Estab- 
lished Church  of  Scotland  and  adhered  to  the  Free 
Church.  From  the  charge  of  formal  secession,  Mr. 
Murdoch  must,  I  believe,  be  at  once  acquitted,  except 
so  far  as  adherence  to  the  Free  Church  involves  in  it 
a  secession  from  the  Established  Church.  I  do  not  find 
that  Mr.  Murdoch  has,  by  signing  any  deed  of  demis- 
sion, or  other  formal  act,  in  terms  seceded  from  the  Esta- 
blished Church  of  Scotland  But  is  any  such  express 
act  of  secession  necessary?  The  answer  to  this  ques- 
tion must  be  in  the  negative.  The  Act  of  the  General 
Assembly,  of  the  2nd  of  June,  1845,  in  terms  decides 
that  adherence  to  the  Resolution  of  the  Synod,  held  at 
Berwick  on  the  16th  of  April,  1844(a),  was  alone  suffi- 


1849. 


(a)See4H«re,585,n.(a).  See 
also  2  De  G.  &  S.  183,  184.  The 
Resolutions  of  the  Synod  of  the 
Presbyterian  Church  oiEnglomi^ 
held  on  the  16th  of  April,  1844, 
in  the  Low  Meaing-hotue  at  Ber- 
wick,  should  perhaps  he  more 
fully  stated  than  in  the  former 
note.  They  were  as  follows : — 
"  First,  that  the  Synod  having 
been  originally  formed  and  con- 
stituted by  the  voluntary  asso- 
ciation or  union  of  the  several 
presbyteries  that  composed  it, 
each  presbytery  acting  in  the 
forming  and  oonstitutingof  such 
association,  or  union,  or  synod, 
by  and  in  virtue  of  those  powers 
spiritual  which  ChriM  Jenu 
has  conferred  upon  associating 
church  officers,  for  the  good  and 


government  of  his  church,  and 
having  for  some  years  existed  as 
a  synod,  without  assimiing  to 
itself  any  denominational  title 
or  designation,  did  in  a.i».  1839, 
in  the  free  exercise  of  its  own 
heaven-derived  authority,  as- 
sume to  itself  the  designation  or 
title  of  the  Synod  of  the  Presby- 
terian Ohurch  in  Bngkmd  in 
connexion  with  the  Ohurch  of 
Seoiland;  that  at  the  time  when 
this  designation  or  title  was  as- 
sumed, there  existed  no  synodical 
connexion  whatsoever  between 
this  Church  and  the  Church  of 
Scotland  as  by  law  established, 
and  that  no  jurisdiction  was 
exercised,  or  even  claimed  by 
the  latter  Church  over  the  former; 
that  the  latter  clause  of  the  fore- 
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cient  to  dissolve  the  connexion  between  the  adhering 
members  of  the  Synod  of  Berwick  and  the  Established 


Judgment. 


cited  title  or  designation  of  this 
Church,  viz.  'in  connexion  with 
the  Church  of  Scotland^'  there- 
fore neither  was,  nor  could  be 
intended  or  understood  to  indi- 
cate a  connexion  between  the 
two  Churches,  which  involved  a 
right  of  jurisdiction  on  the  one 
part,  or  an  acknowledgment  of 
submission  on  the  other,  seeing 
the  Church  of  Scotland  m  Gene- 
ral Aflsembly  convened,  solemnly 
declared,  in  a.i».  1834,  that, 
being  an  established  Church,  she 
neither  did  possess  legally,  nor 
could  constitutionally  exercise 
ecclesiastical  jurisdiction  in 
England.  Seeing  also  that  since 
the  fore-cited  title  or  designa- 
tion was  assumed,  this  Church 
has  in  all  matters  pertaining 
to  its  own  economy,  and  the  ad- 
ministration thereof,  acted  in 
the  most  entire  independence  of 
the  Church  oi  Scotland^  nor  was 
its  right  so  to  do  even  so  much 
as  called  in  question,  even  when 
certain  ministers  of  this  Church, 
who  had  received  their  orders  in 
the  Church  of  Soodand^  were 
deposed  from  the  holy  ministry 
by  sentence  of  presbyteries  of 
this  Church,  acting  by  warrant 
from  this  Synod;  that,  conse- 
quently, the  fore-cited  clause  in 
tiie  title  or  designation  of  this 
Church  was  assumed  only  in 
order  to  distinguish  this  Church 
from  another  denomination,  vis. 
Socinians  or  Unitarians,  who, 
without  having  any  right  what- 
soever to  the  name,  call  them- 
selves^ and  are  caUed  by  others. 


English  Presbyterians ;  and  also 
from  certain  denominations  of 
orthodox  Presbyterians  resident 
in  England,  viz.  those  connect- 
ed with  the  <' Scottish  United 
Secession  and  Relief  Churches.' 
But  the  fore-cited  clause,  vis. 
in  connexion  with  the  Church 
of  Scotland,  having  led  to  various 
misapprehensions,  as  if  a  con- 
nexion involving  a  right  of  juris- 
diction on  the  one  side,  and  an 
acknowledgment  of  submission 
on  the  other,  did  exist  between 
the  Church  of  Scotland  as  by 
law  established,  and  this  Church, 
and  various  or  sufficient  reasons 
having  arisen  to  render  it  ex- 
pedient that  the  present  desig- 
nation of  this  Church  should  be 
altered,  wherefore  the  associated 
presbyteries  constituting  this 
Church,  in  synod  assembled,  act- 
ing upon  their  own  authority, 
as  set  down  in  the  premises,  and 
possessing  the  same  right  and 
power  now  to  alter  as  at  the 
first  to  assume  their  present  de- 
signation, hereby  resolve,  de- 
cree, and  declare,  that  the  de- 
signation or  title  of  this  Church 
shall  frt>m  this  time  forth  be  the 
'Presbyterian  Church  in  Eng- 
land;^ as  also  this  Synod  fur- 
ther resolves  and  declares,  that, 
being  and  continuing  the  same 
corporate  body,  it  has  hitherto 
been  unchanged  in  doctrine,  dis- 
cipline, government,  or  mode  of 
worship,  (in  respect  of  all  which 
each  member  of  this  Synod  so- 
lemnly adheres  to  his  ordination 
vows,  and  will  continue,  through 
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Church  of  Scotland.  The  Act  of  the  Assembly  treats  the 
adherence  itself  as  a  repudiation  of  that  connexion. 
The  words  are — "That,  as  the  several  members  of  the 
said  synod  and  presbyteries  have,  by  adhering  to  the 
said  Resolutions,  ceased  to  be  ministers  or  licentiates  of 
the  Church  otSooUand  as  by  law  established,  and  repu* 
diated  their  connexion  with  the  said  Church,  they  are 
no  longer  entitled  to  officiate  in  any  church  or  chapel 
in  connexion  with  the  Established  Church,  and  are 
therefore  not  to  be  held  as  ministers  or  licentiates  of 
the  Church  of  ScoUand'*  (a).  Upon  reference  to  the  Re- 
solutions of  the  Synod  held  at  Berwick,  mentioned  in 
the  Act  of  the  Assembly,  of  the  2nd  of  June,  1846,  it 
will  not  appear  that  there  is  anything  in  them  which 
imports  secession  from  the  Church  of  ScoiUmd  on  the 
part  of  the  individual  members  at  the  synod,  except 
what  is  involved  in  adherence  to  the  Free  Church,  and 
(I  do  not  know  whether  the  observation  is  worth  mak- 
ing), that,  before  the  Act  of  the  2nd  of  June,  1845,  the 
connexion,  which  in  1836  was  formed  between  the  Esta- 


1849. 
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grace,  stedfastly  to  maintain  and 
adhere  to  the  same),  the  Pres- 
byterian Church  in  England  will 
continue  to  assert  all  its  lawful 
chums,  and  to  maintain  aU  its 
lawful  possessions,  rights,  and 
privileges,  of  what  sort  soever 
they  be,  as  the  same  have  been 
hitherto  claimed  or  possessed  by 
this  Church.  Secondly,  that  this 
Church  shall,  through  the  grace 
of  Almighty  Ch>d,  as  an  inde- 
pendent branch  of  the  church 
of  Christ,  and  in  virtue  of  its 
own  inherent  powers  of  self-go- 
vernment and  jurisdiction,  ad- 
minister its  religions  ordinances, 
make  its  disciplinary  and  ritual 
regulations,  and  exercise  its  spi- 


ritual jurisdiction,  and  farther 
maintain  inviolate  all  the  rightSf 
powers,  and  privileges,  where- 
with Christ  has  invested  it,  in  all 
matters  according  to  the  pre- 
mises. Thirdly,  that  in  aU  acts 
of  intercourse  with  another 
branch  or  other  branches  of 
the  church  of  Christ,  or  in  form- 
ing or  maintaining  a  friendly 
relation  or  relations  with  such 
branch  or  branches  of  the  church 
of  Christ,  this  Church  shall  as- 
sert, provide  for,  and  Tn«.Sntiii^ 
its  own  freedom  and  indepen- 
dence in  all  matters  spiritual, 
according  to  the  premises." 
(a)  See  2  De  G.  &  S.  192. 
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blifihed  Church  of  ScoUaaid  and  the  Presbytery  of  Ber- 
wide,  was  dissolved. 

The  next  question  then  ia,  whether  Mr.  Murdoch  has 
so  acted  as  to  have  brought  himself  within  the  scope  of 
the  Act  of  the  General  Assembly,  of  the  2ndof  June,  1845? 
If  this  question  be  identical  with  the  question,  whether 
Mr.  Murdoch's  avowed  opinions  are  those  of  the  Free 
Church,  or  of  the  Established  Church  of  Scotland,  there 
is  not,  as  it  appears  to  me,  any  room  for  doubt;  but  as 
the  evidence  appears  to  me  to  prove  this  and  a  great 
deal  more,  I  will  not  embarrass  the  case  by  making  Mr. 
Murdoch's  private  opinions  a  matter  of  separate  consi- 
deration. If  it  be  necessary  to  decide  the  point,  I  think 
Mr.  Murdoch  must  be  considered  as  an  adherent  to  the 
Resolutions  of  the  16th  of  April,  1844,  (a)  which,  by  the 
Act  of  the  Qeneral  Assembly,  of  the  2nd  of  June,  is  de- 
clared to  have  ipso  facto  dissolved  his  connexion  with 
the  Established  Church  of  ScoUand.  The  fact  that  he 
holds  the  opinions  of  the  Free  Church  is  a  step  only  in 
the  proof  of  the  adherency ;  and  those  opinions,  and  the 
charge  of  adherency,  appear  to  me  incontestably  proved 
by  Mr.  Murdoch's  letter  of  the  8th  of  September,  1 843  (6), 


(a)  See  note,  supra,  p.  455. 

\h)  Mr.  Mwrdoch,  in  this  let- 
ter, in  answer  to  the  question, 
whether  he  had  given  his  adhe- 
rence to  the  Free  Church,  said, 
inter  alia,  "As  to  haying  join- 
ed the  Free  Church,  it  may  ra- 
ther be  said  to  have  joined  ours, 
that  is  to  say,  holds  the  stand- 
ards of  the  Church  of  Scotland, 
without  any  civil  benefice.  I 
have  made  no  change  in  joining 
any  party,  but  hold  now,  as  I 
ever  did,  the  principles  of  the 
Scottish  Church.  That  Church 
itself  maintains  that  our  Synod 


can  have  no  other  than  a  sym- 
bolical connexion  with  it,  that 
is  to  say,  by  its  standards.  Both 
parties  in  Scotland  have  all 
along  maintained  that  Presby- 
terians like  ourselves,  in  Bnff- 
land,  are  in  these  circumstances, 
and  are  a  co-ordinate  and  inde- 
pendent Church.  To  this  co- 
ordinate Church  I  belong,  and, 
as  yet,  it  has  not  joined,  nor 
probably  will  join  itself  to 
either  of  these  parties.  In  no 
other  relation  did  or  can  the 
Established  Church  of  SeoOand 
ever  recognise  any  Presbyterian 
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in  answer  to  the  Plaintiff's  letter  of  the  preceding  day,  1349, 
by  the  admissions  in  his  answer,  which  was  read  by 
the  Plaintiffs  as  evidence  in  support  of  their  case  (a),  by 
the  part  which  he  took  in  the  proceedings  of  the  16th 
of  April,  1844  Q>),  by  his  connexion  with  the  Synod  and  ^^^dgmeiu. 
Presbytery  of  Berwick,  and  by  the  part  taken  by  him  in 
the  controversy  relating  to  the  Free  Church  and  the 
Established  Church  of  Scotland.  A  man  adheres  to  an 
opinion  when  he  remains  firmly  fixed  in  that  opinion, 
— ^he  adheres  to  a  Resolution  when,  being  present  at  the 
meeting  at  which  the  Resolution  is  come  to,  he  assents 
to  it,  and  gives  it  the  authority  of  his  voice  and  sanc- 
tion. No  particular  form  of  doing  this  can  be  requisite. 
The  Judge  who  has  to  decide  the  case  must>  as  a  jury- 
man, decide  upon  the  evidence  before  him,  whether  the 
party  charged  with  adherency  is  or  not  proved  to  have 
adhered  in  the  sense  above  explained.  In  The  Attorney- 
Oenerai  v.  Munro  the  Vice-Chancellor  Knigkt  Bruce  so 
reasoned  on  this  part  of  the  case.  He  reviewed  the  se- 
veral acts  of  Mr.  Mmiro,  for  the  purpose  of  seeing  whe- 
ther the  charge  of  adherency  made  against  that  gentle- 
man was  or  not  substantiated,  and  concluded  by  saying 

Church  of  Scotland,    It  is  only,  points  of  difference,  he  thought 

however,  manly  and  candid  for  the  Free   Church  was  in  the 

me  to  state,  that,  like  every  rights  and  had  entertained  and 

other  man,  I  claim  to  myself  expressed  that  opinion, — that 

the  right  to  express  as  well  as  he  might  have  stated  that  he 

to  entertain  a  decided  opinion  should  decline  to  accept  a  pre- 

in  this  matter,  which  is  all  that  sentation  to  a  church  in  Scot- 

1  have  done,   having   neither  land,  if  it  were  offered  to  him ; 

signed  nor  (from  the  circum-  but  he  declined  to  answer  whe- 

stances  I  have  stated)  been  re-  ther,  if  such  presentation  were 

quired  to  sign,  either  the  act  of  now  offered  to  him,  he  would 

separation  from  the  Establish-  accept  the  same ;  or,  if  not,  why 

ment  in  Sootland,  or  the  deed  of  he  would  not  accept  the  same." 

demission,  which  the  seceding  (6)  Mr.  Murdoch  was  present 

ministers  all  did."  at  the  meeting,  and  seconded 

(a)  Mr.  Murdoch  y  by  his  an-  the  Resolution  to  adopt  theover- 

Bwer,  said,  ''That,  as  to  the  tureofthatday.  Supra, p. 456, n. 
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1849.  that  the  evidence  taken  together  had  convinced  him 
that  Mr.  Munro,  by  his  opinion  and  acts,  had  placed 
himself  in  the  predicament  of  adherency  stated  in  the 
Act  of  the  General  Assembly,  of  the  2nd  of  June,  1845, 
Judgmeiu.  ^^  ^^^^  ^^  ^^  Mwnro  in  that  case,  upon  which  the 
opinion  of  the  Court  was  founded,  were  more  numerous 
than  are  those  upon  which  I  found  my  opinion  in  the 
present  case ;  but  I  think  there  is  enough  in  this  case  to 
justify  the  like  conclusion.  In  the  absence  of  denial  or 
explanation  on  the  part  of  Mr.  Murdoch,  I  cannot  but 
regard  him  as  an  adherent  to  theBerufidc  Resolutions  of 
the  16th  of  April,  1844,  to  which  the  Act  of  the  Gene- 
ral Assembly  refers.  I  find  no  such  denial  or  explana- 
tion, as  can  take  away  the  effect  of  the  acts  referred  to, 
bearing  on  Mr.  Murdoch's  position  with  respect  to  the 
Established  Church  of  ScoiUmd;  and  as  no  change  in 
Mr.  Murdoch's  opinion  is  suggested,  I  must  consider  his 
opinions  as  being  the  same  now  as  they  were  in  April, 
1844. 

I  think  it  right,  however,  to  add,  that,  in  a  case  like 
the  present,  in  which  I  am  called  upon  to  administer 
the  trusts  of  a  charity,  I  am  not  prepared  to  admit  that 
it  is  necessary  for  the  Plaintiffs  to  prove  the  adherency 
oCULt,  Murdoch  to  the  Resolutions  of  the  16th  of  April, 
assuming  (as  I  now  do)  that  no  person  is  eligible  to,  or 
entitled  to  retain  the  office  of  minister  o{  the  Low  Meet- 
ing-hov^e,  whose  opinions  and  acts  constitute  a  disquali- 
fication for  the  office  of  minister  of  the  Established 
Church  of  Scotland.  It  appears  to  me,  that  the  Attor- 
ney-Oenerai  and  the  Plaintiffs  have  proved  enough,  if 
they  have  proved  that  Mr.  Murdoch  is  under  such  a  dis- 
qualification. The  Act  of  the  Assembly,  of  the  2nd  of 
June,  1845,  was  addressed  to  particular  subjects;  name- 
ly, the  acts  of  particular  ministers  of  the  Church  of 
Scotland,  in  adhering  to  the  Resolutions  of  the  1 6th  of 
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April;  but  the  offence  was  not  one  of  form:  it  consisted  i849. 
in  the  public  declaration  of  particular  opinions,  which 
opinions,  so  declared,  operated  in  the  way  pointed  out 
by  the  Act  of  Assembly.  If  I  find  these  opinions  enter- 
tained, and  openly  declared,  and  acted  upon  by  Mr.  *^ 
Murdochy  can  I  (upon  the  assumption  which  I  now  make) 
avoid  holding  that  he  is  disqualified  for  the  office  of 
minister  or  licentiate  of  the  Established  Church  of  Sco^ 
land,  and  consequently,  no  longer  qualified  to  hold  the 
office  of  minister  of  the  Law  MeeUng-hovM  at  Berwick, 
only  because  theAttamey-Oeneral  and  the  Plaintiffs  may 
not  have  succeeded  in  proving  his  adherency  to  the  Reso- 
lutions of  the  16th  of  April,  1844?  The  ailment  must 
be,  that  an  Act  of  Assembly,  or  some  ecclesiastical  judica- 
tory, is  necessary ;  and  that  this  Court  cannot  incident- 
ally determine  that  Mr.Mwrdodi^'s  opinions  and  acts  dis- 
qualify him  for  the  office  of  minister  of  the  Established 
Church  otSooUand,  however  plainly  and  publicly  those 
opinions  may  be  declared.  I  cannot  think  that  such  a 
conclusion  would  be  right  In  this  case,  I  consider  the 
evidence  as  proving,  beyond  dispute,  that  tlr.Murdodi  is 
a  member  of  the  Free  Church.  I  cannot  consider  that 
point  as  being  really  at  issue  in  this  cause;  and,  if  that 
be  so,  the  consequence  must  be  in  this  suit  the  same  as 
if  adherency  to  the  Resolutions  of  the  16th  of  April, 
1844,  had  been  (as  in  fact  I  think  it  really  is)  proved 
I  adhere  to  the  opinion  I  expressed  in  Welsh's  case. 
In  the  above  conclusion,  my  judgment  may  possibly  have 
erred;  but  since  I  have  read  the  judgment  in  The  At- 
tamey-Oeneral  v.  MtmrOy  I  have  considered  that  case  as 
settling  every  point  which  is  necessary  for  the  decision 
of  the  present  case.  Upon  the  questions  of  fact,  so  far 
as  I  have  hitherto  considered  them,  I  think  the  evidence 
satisfactory. 

I  come  now  to  that  question  in  this  case  which  re- 

VOL.  VII.  H  H  H.  W. 
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1849.  Ifttes  to  the  trusts  of  the  LowMeeting^iou8eB,t  Benoicky 
and  upon  this  part  of  the  case  I  will  not  deny  the  ex- 
istence of  considerable  difficulty.  Strange  as  it  may 
seem,  the  history  of  dissent  appears  to  shew  that  the 
*'*^'***^'  objection  entertained  by  dissenters  to  tests  and  sub- 
scriptions was  so  strongly  felt  by  all,  that  it  would 
almost  appear  to  have  been  a  sufficient  bond  of  union 
between  different  denominations  and  classes  of  dissenr 
ters  as  against  the  Established  Church,  however  much 
the  dissenters  may  have  differed  among  themselves. 
Lady  Heudey'e  ca8e(a)  is  in  point  The  bequest  in  her  will 
was  held  to  be  a  bequest  to  Protestant  Dissentm*s ;  and  it 
was  decided,  without  reference  to  Lady  Hetd&i/s  relir 
gious  opinions,  that  three  distinct  classes  of  dissenters^ 
namely  Presbyterians,  Baptists,  and  Independents,  were 
objects  of  her  bounty.  I  need  not  pursue  this  point  fur- 
ther; but,  however  this  may  be  in  the  case  of  a  general 
bequest  to  Protestant  Dissenters,  I  cannot  veiy  readily 
come  to  the  conclusion  that  a  palticular  congregation, 
building  a  meeting-house  for  their  own  use,  can  have 
intended  the  same  thing,  and  considered  it  a  matter  of 
indifference  whether  the  minister  they  elected  was  a 
Presbyterian,  Baptist,  or  Independent  Any  of  the  classes 
of  dissenters  may  think  it  right  to  permit  a  minister  of 
a  different  denomination  of  dissenters,  occasionally  to 
fill  the  pulpit;  but  it  is  quite  another  thing  to  suppose 
that  an  existing  congregation  would  not  require  some 
more  positive  standard  of  truth  than  the  mere  exclu- 
sion of  te9ts  and  subscription. 

In  this  case,  however,^  it  was  said  that  the  terms  of 
the  foundation  deed  decided  the  question,  and  shewed 
that  the  trusts  of  the  Low  Me^ng-houae,  were  trusts 
for  Protestant  Dissenters  generally.   To  that  argument 

(a)  9  0.AV.  860;  11  Sim.  599. 
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I  jfBS  at  the  hearing  of  the  cause,  and  I  still  am  i849. 
opposed.  The  deeds  which  are  said  to  evidence  the 
trusts  are  four  in  number.  The  first  were  dated  the 
21st  and  22nd  of  May,  1719,  by  which  the  parcel  of 
land  upon  which  the  Law  Meeting-hcmw  at  Berwick  was  •'•'*«m«'- 
afterwards  erected  and  now  stands,  was  conveyed  to 
trustees  for  the  use  of  an  existing  congregation  of  Pro- 
testant Dissenters.  The  existence  of  this  congregation 
^>pears  to  be  carried  back  as  far  as  the  year  1686,  and 
in  1719  JbAn  Turner  was  minister  of  the  congregation. 
There  is  nothing  in  the  language  of  this  deed  which 
appears  to  throw  any  light  upon  the  subject  of  the  pre- 
sent inquiry.  In  July,  1734s  it  became  necessary  to  ap> 
point  new  trustees  of  the  Law  MeeHng-hauee;  and  by  in- 
dentures of  the  29th  and  SOth  of  July,  1734,  the  surviv- 
ing trustees  of  the  deed  of  1719  conveyed  the  property 
to  other  trustees,  who,  by  indentures  of  the  1st  and  2nd 
of  August,  1734,  reconveyed  to  the  old  and  some  new 
trustees  upon  trust  for  the  congregation  to  whom  the 
Law  Meeting-Kouee  then  belonged.  In  the  deed  of  July, 
1 784,  the  Law  Meeting-house  is  described  as  a  house  then 
used  as  "  a  meeting-house  for  a  congregation  of  Pro- 
testant Dissenters."  The  same  description  is  applied  to 
the  Law  Meeting-houee  in  the  deed  of  August,  1734. 
By  indentures  of  lease  and  release  of  the  9th  and  10th 
of  January,  1 766,  the  Low  Meeting-house  at  Berwick  was 
again  conveyed  to  new  trustees.  In  that  deed,  which 
recites  the  prior  deeds  of  August,  1734,  one  Staw,  who 
was  a  party  to  the  deeds  of  1734,  declared  that  the  Low 
MeeHng4u)U8e  had  been  conveyed  by  the  indentures  of 
August,  1784,  ''upon  trust  only,  and  to  and  for  the  people 
and  congregation  of  Protestant  Dissenters  then  known 
by  the  name  of  the  congregation  or  people  belonging  to 
the  Reverend  Master  Jahm  Turner,  and  to  and  for  no 
other  use,  intent,  or  purpose  whatsoever;"  and  by  the  in- 
dentures of  1766,  the  Law  Meeting-house  was  conveyed 

H  H  2 
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to  new  trustees,  in  trust  for  the  people  or  congrega- 
tion then  lately  belonging  to  the  said  John  Turner,  and 
whereof  John  Oardner  (a  party  to  the  deeds  of  1766) 
was  then  pastor  or  minister,  and  in  the  trust  and  con- 
fidence that  the  trustees  to  whom  the  Low  Meeitnff- 
house  was  thereby  conyeyed  should  permit  the  same  to 
be  used,  occupied,  and  enjoyed,  as  and  for  a  meeting- 
house or  place  for  the  assembly  of  a  particular  church 
or  congregation  for  the  worship  or  service  of  Gbd,  by 
the  society  or  congregation  of  Protestant  Dissenters 
known  by  the  name  of  the  congregation  late  belonging 
to  the  said  John  Turnery  and  whereof  the  said  John 
Oardner  was  then  the  pastor  or  minister,  and  for  the 
use  or  convenience  of  all  such  others  as  should  thereaf- 
ter come  into  and  join  the  said  society,  and  attend  the 
worship  of  God  in  the  said  place,  and  should  contribute 
and  pay  towards  the  support  of  the  minister  for  the 
time  being  of  the  said  congregation,  and  towards  keep- 
ing the  said  meeting-house  in  repair.  In  this  deed  was 
contained  a  power  of  appointing  new  trustees,  and  the 
persons  so  to  be  appointed  trustees  are  to  be  such 
sober  and  religious  persons,  being  Protestant  Dissenters 
of  good  credit  and  reputation,  and  also  members  of  the 
said  meeting-house,  and  contributors  towards  the  sup- 
port of  the  pastor  thereof  for  the  time  being,  as  were 
most  likely  to  defend,  perform,  and  promote  the  trusts 
thereinbefore  expressed 

New  trustees  have  been  since  appointed  from  time 
to  time,  but  in  none  of  the  deeds  subsequent  to  1766  is 
anything  found  to  alter  the  argument  as  it  stands  upon 
the  deeds  I  have  already  noticed.  The  aigument  for 
Mr.  Murdoch  and  those  who  take  part  with  him  was, 
that  the  deeds  above  cited  shew  that  the  trusts  of  the 
Low  Ueeting^uee  were  trusts  for  Protestant  Dissenters 
generally;  that  I  must  refer  the  deeds  of  1734  and  1766 
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back  to  the  jear  1719,  when  the  land  upon  which  the  i849. 
Low  Meeting-house  was  built  was  conveyed  to  trustees 
for  the  use  of  an  existing  congregation  of  Protestant 
Dissenters,  and  treat  the  whole  as  a  foundation  deed 
declaring  a  trust  for  a  congregation  of  Protestant  Dis-  •<v«»*»^* 
senters  generally,  and  not  Protestant  Dissenters  of  any 
particular  denomination.  If  this  argument  were  well 
founded,(and  for  the  purposes  of  the  argument  I  will  sup- 
pose all  the  deeds  to  be  dated  in  1719,)  and  these  trusts 
are  to  be  taken  as  the  trusts  upon  which  the  property 
was  originally  acquired,  and  to  which  it  was  dedicated 
in  1719,  it  would  follow  that  Presbyterians,  Baptists, 
and  Independents,  are  alike  included  in  the  trusts  of 
the  deeds.  I  have  heard  nothing  to  satisfy  me  that 
those  trusts  haye  been  varied  by  anjrthing  that  has 
since  taken  place,  but  I  am  satisfied  the  ailment  is 
not  sound.  There  is  a  fallacy  in  confounding  words 
of  gift  with  words  of  recital  A  gift  to  Protestant 
Dissenters  would,  according  to  the  decision  in  Lady 
Hewleifs  case,  include  Presbyterians,  Baptists,  and  In- 
dependents; but  a  gift  to  an  existing  congregation  of 
Protestant  Dissenters  raises  a  very  different  question  as 
to  the  parties  for  whose  benefit  it  is  intended.  The 
simple  gift  raises  the  question,  what  is  meant  by  the 
words  Protestant  Dissenters.  The  recital  raises  the 
question,  of  what  class  of  persons  did  the  congregation 
of  Master  John  Turner  consist  To  those  persons  the 
deeds,  by  the  recitals  they  contain,  shew  the  property 
in  question  to  belong;  and  it  would  be  a  violation  of 
every  rule  of  construction  and  common  sense  to  say, 
that  the  words  of  the  deeds  in  question  were  equivalent 
to  a  declaration  of  trust  in  favour  of  Protestant  Dis- 
senters of  every  denomination,  if  in  fact,  as  the  inform- 
ation and  bill  allege,  the  congr^ation  of  John  Turner 
was  a  congregation  of  Presbyterian  Dissenters,  in  as 
strict  connexion  as  was  practicable  with  the  Established 
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1849.        Church  of  Scotland    Upon  this  point  of  the  case  I  can- 
not bring  myself  to  think  there  is  reasonable  ground 
for  doubt.    The  question  is  as  to  the  character  of  the 
congregation  of  John  Turner.    With  respect  to  the 
Jmiffment.     ^i^^^  jj^  ^j^^  j^^^  ^f  jygg^  fy^  ^jj^  appointment  of  neir 

trustees,  it  does  not,  upon  consideration,  alter  the  view 
I  have  already  taken,  although,  at  the  time  of  the  ar- 
gument, it  appeared  to  me  to  weaken  in  some  degree 
the  observations  arising  upon  the  other  part  of  the 
deeda  But  this  I  now  think  it  does  not ;  for  the  quir 
lification  required  in  the  persons  to  be  appointed  new 
trustees  refers  back  to  the  anterior  parts  of  the  deed 
and  the  trust  thereby  declared,  which  rabes  the  same 
question  as  before — ^what  was  the  character  of  the  con- 
gregation of  Master  John  Turner  t  The  requisition  is, 
that  the  trustees  shall  be  not  only  Protestant  Dissent- 
ers, but  members  of  the  congregation. 

Another  point,  much  dwelt  upon  in  aigumenty  was 
the  sense  to  be  attached  to  the  expression  found  in  the 
information  and  bill,  that  the  Low  Meetmg-hauee  was 
in  connexion  with  the  Established  Giurch  oiSootiamd. 
In  criticising  that  expression,  I  think  the  AUomey-Oe- 
nercU  and  Plaintiffs  are  entitled  to  have  the  expression 
read  as  if  they  had  inyariably  used  the  eiqpression  in 
as  strict  a  connexion  with  the  Establii^ed  Church  of 
Scotland  as  was  practicable;  and  the  meaning  of  the 
information  and  bill  in  this  respect  (whether  proved  or 
not  is  another  question),  appears  to  me  to  be  free  from 
doubt  Their  case  is,  that  the  congrq;ation  of  Master 
John  Turner  was  a  congregation  of  P^resbyterian  Dis- 
senters; that  the  Established  Church  of  SoaUand  was 
their  model;  and  that  they  were  in  as  dose  connexion 
with  that  Church,  taking  their  ministers  from  it  and  sub- 
mitting to  its  jurisdiction,  as  was  compatible  with  the 
fact  that  the  Low  Meeting-houee  at  Berwick  was  locally 
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situated  beyond  the  jurisdictioii  of  the  Established 
Church  otSootiancL  An  illustiation  of  this  is  found  in 
the  proceedings  which  took  place  at  the  constitution  of 
the  English  Presbytery  of  Berwick^  and  in  the  later  pro- 
ceedings, by  which  the  connexion  between  the  Presby- 
tery of  Berwick  and  the  Established  Church  of  SwOamd 
was  afterwards  dissolved.  The  aptness  or  the  eoirect- 
ness  of  the  expression  is  not  now  the  question,  bot  the 
meaning  of  the  words  in  these  pleadings ;  and  upon  that 
I  cannot  bring  myself  to  doubt  An  actual  and  com- 
plete connexion  between  the  Low  Meetrng-hause  at  Ber- 
wick  and  the  Established  Church  of  ScoUcmd^  such  as 
would  make  the  former  an  integral  part  of  the  latter, 
might  not  be  practicable,  by  reason  of  the  locality  of 
the  former,  and  the  limits  of  the  jurisdiction  of  the  lat- 
ter; but  the  connexion  was  to  be  as  complete  as  this, 
and  perhaps  some  other  difficulties,  would  admit  of. 


1849. 


Judgw^eni, 


The  next  question  then  is,  what,  upon  the  evidence 
in  the  cause,  was  the  character  of  the  congregation  of 
Master  John  Ttimerin  1719?  Wasit  a  congregation  of 
Protestant  Dissenters,  composed  indifferently  of  Pres- 
byterians, Baptists,  and  Independents?  or  was  it  a  con- 
gregation of  Presbyterian  Dissenters  in  this  sense,  that 
the  Established  Church  of  Scotland  was  the  model  of 
the  Low  Meeting-house  at  Berwicky  and  that  no  one  was 
eligible  to  be  minister  of  the  Low  Meeting-home  whose 
opinions  disqualified  him  for  the  office  of  a  minister  of 
the  Established  Church  of  Scotland  t 


In  giving  my  answer  to  this  question,  I  shall  (with- 
out going  into  details,  which  would  really  be  useless) 
refer  briefly  to  the  leading  grounds  upon  which  my 
opinion  has  been  formed.  One  is,  that  the  all  but  uni- 
form, if  not  uniform  practice  of  the  congregation  has 
been  to  elect  ministers  who  were  licentiates  of  the 
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1849.  Established  Church  of  ScoUand.  The  accidental  elec- 
tion of  a  minister  not  being  such  licentiate  or  minister, 
would  not,  in  my  opinion,  ajfect  the  inference  to  be 
drawn  from  an  uniform  practice,  unless  it  were  dis- 
^'"^'  tinctlj  proTed,  that,  in  the  excepted  case,  the  person 
elected  was  not  a  Presbyterian,  but  a  dissenter  of  a 
different  denomination;  and  I  cannot  consider  that 
any  such  proof  has  been  given  in  the  present  cause.  A 
second  point,  which  I  cannot  but  think  important,  is 
the  practice  of  the  congregation  of  the  Low  Meeting^ 
house  at  Berwick^  proved  to  be  almost  uniform,  of  send- 
ing for  a  minister  to  some  Scotch  Presbytery,  when, 
from  the  illness  of  their  own  ministers^  or  other  acciden- 
tal circumstances,  occasion  required  they  should  supply 
the  absence  of  their  own  ministers.  The  third  and  last 
point  I  shall  notice,  is  the  direction  of  the  English 
Presbyteries  by  the  General  Assembly  of  the  Established 
Church  of  ScoUcmd^  at  the  instance  of  the  former. 
Combining  this  with  the  admitted  connexion  between 
the  Low  MeeHng-hotuej  and  the  Presbytery  otBerwidkf 
I  cannot  but  conclude  that  I  have,  in  1837,  the  unquali- 
fied admission  of  the  congregation  of  the  Low  Meeting- 
house at  Berwick,  and  of  Hr.  Murdoch  their  minister, 
that  at  that  time  the  Low  Meeting-house  sought  to  ee* 
tablish,  and  did  establish,  as  close  a  connexion  with  the 
Established  Church  of  Scotland  as  was  practicable;  and 
that  such  cennexion  was  maintained  by  the  congr^ation 
of  the  Low  Meeting-house  at  Berwick,  until  the  disputes 
arose  which  led  to  the  formation  of  the  Free  Church. 

Opposed  to  this  were  certain  Resolutions,  which,  on 
the  9th  of  July,  1809,  and  again  on  the  7th  of  Hay, 
1821,  were  come  to  by  the  congr^ation  or  their  elders, 
relating  to  the  election  of  ministers  to  the  Low  Meet- 
ing-house By  these  Resolutions  it  was  declared,  that 
no  person  could  be  admitted  as  a  candidate  unless  he 
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had  been  educated  for,  and  licensed  by,  the  Established  i649. 
Church  of  ScotlancL  Such  Resolutions,  it  was  said,  were 
inconsistent  with  the  idea  that  such  a  qualification  as 
the  Resolutions  required  was  recognised  bj  the  con- 
gregation from  the  banning.  I  cannot  admit  the  ^*<V"m>^ 
force  of  that  argument  It  is  obvious  that  it  may  have 
been  intended  for  a  much  more  limited  purpose  than 
that  of  introducing,  for  the  first  time,  ministers  of  a 
totally  dilSerent  denomination  from  Presbyteriana  At 
all  eyents,  I  cannot^  without  more  explanation  than  has 
been  offered  me,  give  to  these  Resolutions  the  sweeping 
effect  which  the  Defendants'  arguments  require  me 
to  da 

Some  points  of  minor  importance  were  pressed  upon 
me;  but,  with  the  view  which  I  take  of  the  case  of 
The  AUomey-Oeneral  y.  MunrOy  in  its  bearing  on  the 
case  now  before  me,  it  does  not  appear  to  me  that  I  can 
usefully  entertain  the  consideration  of  any  other  points 
than  those  I  have  already  noticed. 

With  respect  to  the  trustees,  the  opinion  I  have  ex- 
pressed respecting  the  position  of  Mr.  Mwrdoch  involyes 
in  it,  as  a  consequence,  that  the  trustees  who  have 
taken  part  with  him  against  the  Plaintifis  haye  in  fitct 
committed,  or  supported  Hr.  Mwrdoch  in  committing,  a 
breach  of  trust.  But  I  have  felt  bound  to  consider, 
especially  with  a  view  to  the  question  of  costs,  whether 
the  case  is  not  one  in  which  Mr.  Murdoch  and  the  trus- 
tees may  not  haye  been  justified  in  saying  that  they 
were  entitled  to  haye  the  opinion  of  the  Court  upon 
the  case,  and  in  which  they  ought  not  to  be  charged 
with  the  costs  of  obtaining  that  opinion.  Hy  conclu- 
sion, however,  is,  that  the  trustees  who  have  taken 
part  with  Hr.  Murdoch  ought  to  be  removed,  and  new 
trustees  appointed  in  their  stead;  and  that  the  costs 
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1849.  ought  to  follow  the  eyent  of  the  suit,  and  he  paid  hy 
Hr.  Murdoch  and  the  trustees  who  have  taken  part 
with  him.  My  oondasion  upon  this  point  is  founded 
upon  this — ^that  the  real  question  between  the  parties 
Judgmeiu.  j^^  been,  not  whether  a  minister  who,  by  reason  of  his 
opinions,  was  disqualified  for  being  a  minister  of  the 
Established  Church  of  SoGAa/ndf  was  qualified  for  being 
a  minister  of  the  Low  MegHng-house  at  Benoick;  but 
whether  Mr.  Murdoch,  by  adhering  to  the  Free  Church, 
had  become  disqualified  for  the  ministry  of  the  Esti^ 
blished  Church  of  ScoticMd.  In  this  view  of  the  case 
there  is  nothing  to  distinguish  the  present  case  from 
The  AUomey-Oeneral  v.  Munro,  either  upon  the  ques- 
tion of  removing  the  trustees,  or  upon  the  question  of 
costs.   . 

Upon  the  declaration  to  be  contained  in  the  decree, 
I  haye  had  great  difficulty;  for  the  eyidence  does  not 
fully  satisfy  me  that  the  foundation  deed  of  the  Lo/m 
Meeting-house  requires  that  the  minister  should  be  a 
minister  of  the  Established  Church  of  Scotland,  provid- 
ed his  opinions,  upon  all  matters  of  doctrine,  discipline, 
and  practice,  do  not  disqualify  him  from  being  such 
minister;  but  I  see  no  means  of  securing  the  due  per- 
formance of  the  trusts  of  the  Low  Meetimg-houeey  except 
by  requiring  that  the  minister  shall  be  a  minister  of 
the  Established  Church  of  SooAa/nd  He  may  be  such 
minister  de  foustOy  and  yet  be  disqualified  for  being  a 
minister  of  the  Low  Meeting-houee  at  Berwick;  but  I 
think  the  congregation  of  the  Low  Meeting^uee  are 
entitled,  as  the  only  means  of  securing  their  rights,  to 
a  declaration,  that  the  minister  of  the  Low  Meeting- 
houee  must  be  a  minister  of  the  Established  Church  of 
Scotland 
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1849. 
TOWNSEND  V.  MARTIN.  Feb.  23i^ 

XHE  will  of  Lncy  Sutherlandy  dated  in  1842,  con-  A  bequest  of 
tained  several  specific  legacies  of  different  sums  of  SI.  1  Os.  with  a  direction, 
per  Cent  Stock  standing  in  her  name^  followed  by  a  tertatrix  ^onid 
bequest  of  Consols  in  these  words: — "I  give  and  be-  ^SL^ttockto 
queath  the  sum  of  50002.  Bank  32L  per  Cent  Consoli-  answer  the 
dated  Annuities  unto  all  and  every  the  children  of  the  cuton'thoaid, 
late  Henry  Bonham  of  PcyrOaru^-jdace,  who  shaU  be  SJlLj^jf" 
living  at  the  time  of  my  decease  (except  Lady  Chrvagh  P°^^*^^ 
and  Mrs.  Peters,  and  the  eldest  son),  equally  to  be  di-  deficiency:— 
vided  between  them,  share  and  share  alike.''    Imme-  « specific,  and 
diately  after  this  bequest  was  the  following  direction:—  J^^^^e 
"  And  I  direct,  that,  if  at  my  death  I  shall  not  have  i^gwr- 
^Hfficient  stock  standing  in  my  name  to  answer  the     Suammu. 
several  legacies  hereinbefore  given  by  me  as  in  that 
stock,  tliat  my  executors  and  trustees  do,  out  of  my 
residuary  eMate,  purchase  sufficient  to  make  up  the 
deficiency."    The  testatrix  bequeathed  various  other  le- 
gacies by  her  will  and  codicils.    There  was  more  than 
sufficient  Consols  belonging  to  the  testatrix  at  her  death 
to  satisfy  the  said  50002^  legacy.    On  the  cause  coming 
on  for  further  directions,  the  children  of  Bermf  Bonham 
presented  their  petition,  suggesting  that  the  assets  were 
insufficient  for  pajrment  of  the  legacies  in  full,  and 
praying  that  the  legacy  of  50002.  Consols,  and  the  divi- 
dends which  had  accrued,  might  be  transferred  and 
paid  to  them. 

The  question  was,  whether  the  legacy  of  50002.  Con- 
sols was  a  specific  legacy,  or  whether  it  was  merely  de- 
monstrative. 


Mr.  Kenyan  Parker  and  Mr.  Hetherington  appeared     Argwmmu. 
for  the  children  of  Henry  Bonham, 
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TOWHBIRD 

V. 
lliftTIV. 

ArffummU, 


The  Solicitar-General,  Mr.  0.  P.  Cooper,  Mr.  Wood,  Mr. 
Oolckmid,  Hr.  Fooka,  Hr.  G.  S.  Moore,  and  Mr.  E.  O. 
White,  for  the  other  partiea 

The  authorities  cited  were: — Roberts  v.  Pooock{(i), 
where  the  legacy  was  to  be  paid  out  of  a  particular 
fund,  which  failed;  Raymond  v.  BrodbeU  (b),  where  the 
testator  had  appropriated  funds  to  answer  the  legacy; 
Hoaking  v.  NichoUsic),  in  which  a  legacy  of  "MOOil  capi- 
tal stock  in  the  3^  per  Cent  Consols,  or  in  whatever  of 
the  Gbvemment  funds  the  same  should  be  found  in- 
vested/' was  held  to  be  specific;  Qusen'e  College  v.  Sut- 
ton(d),  and  Fontaine  v.  Tyler  (e).  On  demonstrative 
legacies,  Rogers  v.  Clarke  (/),  2  Jarm.  594,  n.  (o),  1  Eop. 
L%.  198,  4th  edit. 


Judgnmi.  The  Yice-Chancellob  said,  he  was  of  opinion  the 
result  of  the  authorities  was,  that  this  legacy  must  be 
held  to  be  specific.  There  was  good  reason  for  such  a 
construction.  Although  a  mere  gift  of  a  certain  sum 
of  stock,  as  in  the  first  part  of  this  bequest,  did  not 
alone  make  the  legacy  specific,  yet  a  gift  of  a  sum  of 
stock,  with  a  direction  that  if  the  stock  should  not  be 
in  existence,  the  legatee  should  have  an  equivalent 
sum  of  money,  or,  as  in  this  case,  that  the  deficiency  in 
the  sum  bequeathed  should  be  made  up,  pointed  to  the 
consequence,  that,  on  a  failure  of  the  stock,  in  the  ab- 
sence of  any  provision  for  that  event,  the  legatee  would 
either  wholly  or  in  part  have  lost  the  benefit  of  the 
gift. 


(a)  4  VeB.  150. 
(ft)  6  Ves.  199. 
ie)  1  Y.  &  0.  0.  C. 
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{d)  12  Sim.  621. 
(e)  9  Price,  94. 
{/)  Cooper,  376. 
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1849. 

MOWER  V.  ORR 

TifoySM. 
HE  testator,  TT.  Orr^  of  IdingtoUy  Middlesex,  by  his  A  testator,  by 

will,  dated  in  1844,  after  stating  that  his  property  con-  ^oa  the  wmi' 
sisted  of  copyholds,  leasehold  houses,  merchandise  in^tw-  ^'^vLt^^el' 
traUa,  cash  at  his  bankers  and  in  the  public  funds,  and  ga^e  to  hia  mm, 

ft  renduftry 

that,  as  it  was  so  scattered  about  and  not  realised,  he  ihanofhM  e»- 
could  not  state  what  he  should  die  worth,  proceeded: —  !Sd after  die" 

Act  came  into 
operation^  and 

"  I  have,  therefore,  decided  to  divide  it  into  twenty  before  the  date 
shares,  and  I  dispose  of  the  same  as  follows,  at  my  leaving  child- 
death  :  To  my  son  William  Morgan  Orr,  of  Hobart  Town,  ^^^^ 
six  shares;  to  my  son  Robert  Orr,  of  Idington,  six  ^,  ?V^^ 

Inf  illa  Jkct*  tlie 

shares;  to  my  son  Alexander  Orr,  of  Port  Philip,  South  gift  took  effect, 
Australia,  four  shares;  and  the  remaining  four  shares  oon^to"^ 
I  bequeath  as  follows:  Two  shares,  part  thereof,  I  give  Jj^^**j£«^ 
to  my  daughter  Mary,  the  wife  of  J.  Mower;  and  two  wonid  have 
shares,  to  be  invested  in  the  government  funds,  for  the  tuai  deviM  or 
use  of  the  children  of  J.  Mower  by  my  daughter  Mary,  ^''^^ 
to  be  invested,  as  aforesaid,  in  the  names  of  my  execu-     8uum€iu. 
tors  hereafter  named,  the  interest  of  which  to  be  appro- 
priated to  their  education,  and  the  principal  to  be  di- 
vided amongst  them  as  they  severally  attain  the  age  of 
twenty-one  years." 

The  testator  appointed  his  sons  William  Morgan  Orr 
and  Robert  Orr  his  executors,  adding  a  request  that 
they  would,  on  his  death,  use  their  exertions  to  get  his 
property  together,  and  divide  it  according  to  his  iaten- 
tion  therein  expressed. 

William  Morgan  Orr,  the  son,  died  in  November, 
1843,  in  Van  Diemene  La/nd.    He  left  children. 
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J849^  Mr.  RotmdeU  Palmer  and  Mr.  Jfoft,  for  the  Plaintiff, 
and  Mr.  Torriano,  for  the  personal  representatives  of 
William  Morgan  Orr,  referred  to  the  case  of  Winter  v. 
A  "rnenL  ^*wt«*  (a),  and  the  cases  there  cited.  The  circumstances 
of  the  present  case  brought  it  within  one  of  the  classes 
of  events  for  which,  in  that  case,  it  was  held  that  the 
Act  was  intended  to  provide, — ^where  "  the  testator,  in 
providing  for  an  absent  child,  was  ignorant  of  the  fact 
that  such  absent  child  was  dead  '*  Q>). 

Mr.  W,  Morris  and  Mr.  Frithy  for  the  heir-at-law  of 
the  testator,  who  was  the  eldest  son  of  William  Morgan 
Orr,  and  also  for  other  members  of  the  family,  aigued 
that  there  was  no  intestacy  as  to  the  shares  given  to  Wil- 
liam Morga/n  Orr,  and  that  the  case  was  distinguish- 
able from  Winter  v.  Winter  by  the  material  fact,  that, 
in  that  case,  the  bequest  was  originally  a  valid  bequest 
to  a  person  living  at  the  date  of  the  wilL  Here  the  be- 
quest was  never  valid:  the  legatee  was  dead  when  the 
will  was  made.  William  Morgan  Orr  was  not,  there- 
fore, a  person  "to  whom  any  real  or  personal  estate" 
was  "devised  or  bequeathed,"  within  the  Wills  Act (c); 
there  was  no  valid  "  devise  or  bequest,"  and,  therefore, 
no  devise  or  bequest  which  could  either  lapse  or  take 
effect  under  the  law  as  it  existed  before  the  statute. 
The  case  of  WUd  v.  Reynolds  (d),  before  Sir  Herbert 
Jenner  Fust,  was  also  adverted  to,  as  conflicting  with 
Winter  v.  Wintery  and  proceeding,  not  upon  any  differ- 
ence in  the  circumstances,  but  upon  a  different  con- 
struction of  the  statute.  The  fact  that  the  children  in 
that  case  had  died  before  the  Wills  Act  came  into  opera- 
tion was  not  relied  upon,  or  adverted  to,  and  it  would 
even  appear  that  that  fact  was  not  in  evidence. 

(a)  5  Hare,  306.  cIm.  A  Mar.  Courts,  VoL  5,  p  1; 

(b)  Id.  313.  1  WiUiuns  on  ExecutoiB,  183, 

(c)  See  1  Vict.  e.  26,  s.  33.  4th  edit. 

(d)  Notes  of  Cases  in  the  Sc- 
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Vigb^Chakobllob: —  lg49^ 

I  regret  that  the  case  of  WvnUr  ▼.  Winter  was  not 
carried  before  the  Lord  ChanceUor,  if  any  doubt  was  en- 
tertained respecting  it  It  appeared  to  me,  and  I  still 
think,  that  the  words  of  the  statute  are  laige  enough  to  •^s*"**- 
take  in  all  cases  in  which  the  issue  intended  to  be  be* 
nefited  dies  leaving  issue,  and  any  of  the  issue  survive 
the  testator,  if  the  will  was  made,  and  the  party  for 
whom  the  gift  was  intended,  died  after  the  Wills  Act 
came  into  operation.  I  do  not  think  the  construction 
of  the  word  **  lapse''  should  narrow  the  effect  of  the 
rest  of  the  clause.  I  did  not  decide  the  case  of  Winter 
V.  Winter  without  consulting  with  an  eminent  Judge 
upon  the  point.  In  the  case  in  the  Ecclesiastical  Court, 
the  children  died  before  the  Wills  Act  came  into  opera- 
tion, and  the  decision  in  that  case  is  not,  therefore,  in- 
consistent with  Winter  v.  Winter.  It  appears  to  me, 
that  the  construction  I  then  put  upon  the  statute  gives 
effect  to  the  intention  of  the  testator  and  of  the  legis- 
lature; and  I  see  no  reason  to  depart  from  that  con- 
struction. 


A  second  question  was,  whether  the  real  estate  of  the  Wiien  at 
testator,  which  was  copyhold  of  inheritance,  part  holden  n^e  hii  estate, 
of  the  manor  of  Cwnbwry  or  Canonbury,  in  the  county  ^f^  ^^^" 
of  Middlesex^  descendible  in  gavelkind,  and  part  of  the  ance^ieaM- 

holdf.  nerchan* 

manor  oiKimpton  or  Koe  Ken/nington,  in  the  same  coun-  diie,  money  in 
ty,  descendible  as  at  common  law,  ought  under  the  ^hfto^*^ 
trusts  of  the  will  to  be  sold,  or  whether  the  legatees  or  children  wid 

srandchildnny 

parties  beneficially  entitled  under  the  will,  took  the  real  in  twenty  aU- 
estate  as  unconverted.    Upon  this  point,  dieted  wnne  of 

inch  iharei  to 
be  iuTeited  in 

Mr.  Frith,  for  the  customary  heir  of  W.  M,  Orr,  argued  the  goTem- 

that  the  legal  estate  in  their  several  shares  of  the  copy-  STbifiuit  lega- 
tees, and  re- 
quested his  ezeentois  on  his  death  to  ffet  his  property  together  and  divide  it,  it  was  held,  that  thft 
will  must  be  taken  to  direct  a  sale  and  conTenkm  <j  the  copyhold  estate. 

VOL.  vn.  II  H.  W. 
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holds  was  devised  to  the  seyeral  children  of  the  testa- 
tor, to  whom  the  same  was  given  by  the  will:  Patton  v. 
RamdaU  (a);  and  therefore,  that  the  infant  Defendant^ 
the  only  son  of  W,  M.  Orr^  as  his  sole  customary  heir  in 
both  manors,  was  entitled  to  the  undivided  6-20ths 
of  the  copyholda  The  direction  to  the  executors  to 
get  the  property  together  was  not  applicable  to  the 
real  estate,  and  the  directions  that  they  should  divide 
or  invest  it,  did  not  necessarily  imply  a  sale:  Comtek  v. 
Pearce  (6). 


Mr.  Roundell  Palmer  distinguished  this  case  from  that 
of  Comtek  V.  Pearce.    He  cited,  also,  Rigden  v.  Pierce  (c). 


Judgm/eiU, 


Minuie, 


The  Vicb-Chancellor  said,  he  was  of  opinion  that  the 
testator  in  this  case  must  be  understood  as  directing 
the  conversion  of  his  copyhold  estate  into  personalty. 
The  division  of  the  entire  property  into  a  number  of 
shares,  and  the  directions  contained  in  the  will  as  to 
the  investment  and  disposition  of  some  of  such  shares, 
precluded  the  supposition  that  the  testator  intended  the 
copyholds  should  remain  unsold.  In  Comtek  v.  Pearcey 
it  appeared  to  him  that  the  purposes  of  the  will  would, 
in  the  circumstances  of  that  case,  be  effected  without  a 
conversion  of  the  whole  estate.  There  was  a  plain  di- 
rection that  the  estate  should  be  enjoyed  in  specie  un- 
til the  division  was  to  take  place;  and  the  literal  con- 
struction of  the  will  did  not  require  a  sale  of  the  whole 
estate,  either  for  the  purpose  of  the  division  or  the  set- 
tlement of  a  moiety. 


Dbolabb,  thai,  according  to  the  construction  and  effect  of  the 
will,  dli;c.,  the  copyhold  estates  in  (Src,  ought  to  be  sold,  and 


(a)  IJ.  Ap  W.  189.     (b)  Next  case,  p.  477.     (c)  6  Madd«  363. 
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that  the  nme  hsre  dMoended  lulject  to  a  tnut  for  the  nle  there-  1349^ 
of  to  the  reepectiTe  penona  found,  ^.,  to  be  the  heirs  of  the  testa- 
tor, according  to  the  custom  of  the  respective  manors  of  which  the 
same  were  holden.  And  declare,  that,  under  the  wiU,  the  clear  re- 
sidue of  the  teetator^s  personal  estate^  together  with  the  monies  to 
arise  from  the  sale  of  his  real  estate,  ought  to  be  divided  into  twen«  MrniUe, 
ty  equal  parts  or  shares;  that  the  Defendant  Bobert  Orr,  as  the 
legal  personal  representatire  of  the  testator's  deceased  son  WiUiam 
Morgan  Orry  is  entitled  to  six  of  such  twenty  equal  parts  or  shares, 
as  part  of  the  penonal  estate  of  the  said  William  Jiorgan  Orr;  and 
that  the  Defendant  Bobert  is  also  in  his  own  right  entitled  to  six 
other  of  such  parts  or  shares ;  and  that  the  Defendant  Alexander 
Orr  IB  entitled  to  four  other  of  such  parts  or  shares;  and  that  the 
Defendant  ifofy,  the  wife  otJJiawery  is  entitled  to  two  other  of 
such  parts  or  shares ;  and  that  the  two  remaining  parts  or  shares 
ought  to  1^  invested  in  the  purchase  of  Consols,  for  the  benefit  of 
the  Flaintiffii  in  the  first  mentioned  cause,  Marjfy  Maria,  Anne,  and 
AUce,  and  the  Defendant  WiUiam,  and  such  other  children  (if  any) 
of  the  said  Mary  Mower,  aa  may  be  bom  before  the  eldest  of  such 
children  attains  the  age  of  twenty-one  years. 


1848. 
CORNICE  V.  PEARCE.  DeeemierM. 

A  SUIT  for  the  execution  of  the  trusts  of  the  will  of  Thetertator 

nve  kii  ml 

J.  M.  Hansford,  instituted  by  the  trustees.    The  will  and  penonal  m- 

^  II  tate  to  traiteet, 

was  as  follows : —  „pon  tnut  to 

apply  tiie  ranti, 

"I  give,  devise,  and  bequeath  unto  my  two  friends  eeediforthe 
Jesse  Comtek  and  John  Budden,  all  and  every  my  free-  Jj!S*Ski5>*M». 
hold,  copyhold,  leasehold  and  other  estates,  of  whatever  with  a  directly, 

on  tho  yonngoft 

tenure  or  holding  I  possess  and  enjoy  the  same,  situate,  attaining  twen- 

lying,  and  being  in  the  parishes  of  Bradpole  or  Loders,  Se  i^de  into* 

or  elsewhere  in  the  county  o{  Dorset,  and  also  all  my  S^^'JI^i^'X^ 

stock  in  trade,  cattle,  implements  in  husbandry,  house-  <ho  tMtator 

gaT6  one  moiety 
to  hit  two 
danghten  equally,  and  dincted  the  other  to  be  plaeed  ottt  upon  ffOTenunent  or  xeel  leciirities, 
and  the  diridends  and  intoieft  thereof  to  be  paid  to  the  daughter!  tor  their  IiTet,  and  npon  their 
death,  the  nid  moniea  and  eflects  to  be  dlTided  asiongst  tlwir  diildrens— >A2<^  that  tnere  was 
no  conTenion  by  the  wUl,  of  the  moiety  of  the  real  estate  deriied  to  the  daiigjitert  on  the  young- 
est attaining  twenty-one. 

ii2 
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184a  hold  goods  and  furniture,  linen,  china,  monies,  securi- 
ties for  money,  and  all  other  my  personal  estate  and  ef- 
fects of  eyery  sort  and  kind:  To  hold  the  same  and 
every  part  thereof  unto  the  said  Jesse  Gomick  and  John 
Bvdien  and  to  the  survivor  of  them,  his  heirs,  execu- 
tors, administrators  and  assigns,  according  to  the  differ- 
ent natures  and  qualities  of  the  same  respectively;  upon 
trust,  nevertheless,  to  receive  and  take  the  rents,  issues, 
and  proceeds  thereof,  and  to  apply  the  same  to  the  best 
advantage,  for  the  maintenance  and  advancement  in  the 
world  of  my  two  daughters,  until  the  youngest  of  them 
shall  attain  her  full  age  of  twenty-one  years;  and  when 
and  as  soon  as  my  said  youngest  daughter  shall  have  at- 
tained her  said  age  of  twenty-one  years,  then  upon  trust 
to  divide  the  whole  of  my  said  estate  and  effects  into  two 
equal  moieties,  one  moiety  of  which  it  is  my  will  shall 
be  divided  equally  between  my  two  daughters,  share  and 
share  alike;  and  the  other  moiety  I  direct  my  trustees 
to  place  out  on  government  or  real  securities,  the  divi- 
dends and  interest  of  which,  I  give  and  direct  to  be 
paid  to  my  two  daughters,  during  the  term  of  their  nar 
tural  lives;  and  upon  the  death  of  my  said  daughters, 
then  upon  trust  to  divide  the  said  monies  and  effects 
amongst  the  children  equally.  If  either  my  said  daugh- 
ters shall  die  leaving  a  husband  surviving,  then  it  is  my 
will  and  desire  that  the  husband  shall  enjoy  her  share 
for  his  life,  and  upon  his  decease  such  share  shall  come 
back  to  the  surviving  daughter,  her  executors,  adminis- 
trators and  assigns." 

After  giving  some  specific  legacies,  the  testator  di- 
rected that  all  his  estate,  both  freehold  and  personal, 
should  be  subject  to  the  payment  of  his  debts  and  fu- 
neral and  testamentary  expenses;  and  he  appointed 
the  said  two  persons  his  executors. 
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The  testator  died  in  1837,  leaving  his  two  daughters 
Susannah  and  Phoebe  surviying;  PhoAe^  the  younger 
daughter,  attained  twenty-one  on  the  9th  of  April  1839. 
Both  daughters  married,  and  died  leaving  their  hus- 
bands surviving.  PhoAe  died  in  December,  1840,  leav- 
ing Susannah  her  helress-at-law,  and  Susannah  died  in 
October,  1841,  leaving  her  infant  daughter  Susaamah 
Axe  Pearoe  her  heiress-at-law. 


I84d. 


PhoAe  and  her  husband  had,  by  a  postnuptial  settle- 
ment, made  in  October,  1840,  conveyed  an  undivided 
fourth  part  of  the  real  estate  to  a  trustee,  upon  trust 
for  the  husband  and  wife,  for  their  respective  lives,  with 
remainder  as  they  or  the  survivor  of  them  should  ap- 
point, and  in  default  of  appointment,  for  the  husband 
in  fee.  The  Master  found  that  no  appointment  had 
been  made. 


Mr.  Prior f  for  the  Plaintiffs. 


iiiyiNMNf. 


The  Solicitar-Oeneral  and  Mr.  Kinglake,  for  the  hus- 
band and  administrator  of  Susan^nahy  argued  that  the 
whole  of  the  real  estate  must  be  taken  as  converted  in- 
to personalty,  upon  Phoebe  attaining  her  majority  in 
April,  1839.  The  direction  to  divide  the  estate  at  that 
time,  and  invest  a  moiety  in  government  securities,  ne- 
cessarily implied  a  direction  to  sell 

'ilLr.Wood  and  Mr.  Batten^  for  the  infant  daughter  and 
heiress  of  Susarmah,  denied  that,  by  any  necessary  im- 
plication, a  sale  of  the  estate  was  directed.  The  settle- 
ment contemplated  by  the  testator  might  be  effected  by 
a  charge  on  the  estate,  without  a  sale,  or  by  a  sale  of  a 
moiety.  They  also  contended,  that  the  settlement  made 
by  PhcebCy  in  October,  1840,  was  voluntary  and  ineffec- 
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1848.  ^u<^-  Hottoway  v.Headington(a) ;  and  that,  at  her  death, 
Susannah  took  the  other  fourth  part  of  the  real  estate 
which  had  now  also  descended  upon  the  infant 

Arffument.  jj^  q  ^  RumM,  for  the  husband  and  administrator 
of  PhcBbe,  relied  on  the  fact,  that  the  conveyance  of  Oc- 
tober, i  840,  was  executed  with  such  formalities  as  would 
haye  passed  the  legal  estate  of  the  wife  at  law,  and  that 
the  case  was  one  in  which  equity  would  follow  the  law. 


JtidgmeiU.       Y ICE-ChAKCELLOB  : — 

I  do  not  think  the  argument  is  conclusive,  that  the  pro- 
perty must  be  held  to  be  converted,  because,  after  a  divi- 
sion of  the  estate  into  moieties,  there  is  a  direction  to  in- 
vest one  moiety.  The  direction  to  invest  arises  out  of  and 
is  rendered  necessary  by  the  settlement  of  the  proper- 
ty which  the  testator  had  in  view.  I  think  the  ground 
upon  which  I  must  decide  this  case  is  very  plain.  I 
must  take  the  words  as  they  stand,  and  abide  by  them, 
unless  there  is  something  in  the  will  which  is  repugnant 
to  their  strict  meaning.  The  property  is  to  be  enjoyed 
in  specie,  and  at  a  certain  period  there  is  to  be  a  divi- 
sion of  one  moiety  between  the  two  daughters.  As  to 
the  remaining  moiety,  the  trusts  are  to  invest  it  If 
the  testator  had  said  that  the  moiety  of  the  estate  was 
to  be  sola  for  the  purpose  of  the  investment,  the  case 
against  the  conversion  of  the  other  moiety  would  have 
been  tot)  clear  to  have  admitted  of  an  argument  Con- 
struing the  words  strictly,  there  is  no  direction  which 
requires  a  conversion,  except  as  to  the  moiety  which  is 
to  be  settled.  As  to  that  moiety  alone,  is  there  an  act 
to  be  done  which  makes  a  sale  necessary?  The  words 
apply  only  to  the  moiety  after  the  division  has  been 

made. 

(a)  8  Sim.  324. 
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It  is  very  improbable  that  the  testator  contemplated 
the  sale  of  part  and  not  of  the  whole  estate;  but  the  lite- 
ral construction  of  the  will  does  not  make  it  necessary 
to  imply  a  direction  to  conyert  the  whole. 


1848. 


Dbola&e,  that  the  Defendant  Stuannah  Axe  Pearce,  as  the  heix^ 
e89-at-law  of  her  deceased  mother  Sumnnak^  is  entitled  to  one- 
fourth  part  of  the  clear  residue  of  the  testator^s  real  estate,  together 
with  the  income  arising  therefrom  since  the  24th  of  Octoher,  1841, 
when  the  said  Siuannah  died.  Declare,  that  the  Defendant  [the 
husband  of  StuanThoK]  is  entitled  to  one-fourth  part  of  the  residue 
of  the  testator's  personal  estate,  together  with  the  income  arising 
therefrom,  frt>m  the  9th  of  April,  1839,  during  the  lifetime  and 
since  the  death  of  the  said  Sttaannak,  and  also  to  the  income  aris- 
ing from  the  said  one-fourth  part  of  the  real  estate  of  the  said  tes- 
tator, from  the  said  9th  of  April,  1839,  and  during  the  life  of  the 
said  JSusatmah.  Declare,  that  the  Defendant  [the  husband  of  Fhcebe] 
is  entitled  to  one-fourth  part  of  the  clear  residue  of  the  testator's 
real  iind  personal  estate,  with  the  income  arising  therefrx>m,  since 
the  9th  of  April,  1839.  Declare,  that  the  Defendants  [the  two  hus- 
bands], in  right  of  their  respective  wives  during  their  lives,  and  af- 
ter their  respectiye  deaths  in  their  own  right,  as  tenants  for  life, 
each  of  one-fourth  part  of  the  said  testator's  estate  became  entitled 
as  from  the  9th  of  April,  1839,  until  the  realisation  of  the  testator's 
estate,  each  to  the  yearly  sum  of  12^.  8s.  dcL  {a),  being  the  income 
which  would  have  been  produced  by  the  investment  of  one-fourth 
part  of  the  clear  residue  of  the  testator's  estate. 


(a)  This  was  the  result,  as 
found  by  the  Master,  of  what 
the  income  produced  by  the  moi- 
ety of  the  clear  residue  of  the 
r^  and  personal  estate  would 


have  been,  if  the  same  had  been 
converted  into  money  and  in- 
vested in  Consols  at  the  end  of 
twelve  months  from  the  testa- 
tor's decease. 
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Jwneifid,4th,  WARING    V.  THE  MANCHESTER,    SHEFFIELD, 
^^7^'*      AND  LINCOLNSHIRE  RAILWAY  COMPANY. 

The  Flamtifi  -L  HE  bill  Stated  an  agreement,  dated  the  2nd  of  March, 
oontmcted  to      1347  ^^^  between  the  Plaintiffs  and  the  Defendants, 

execute  worki  '  ^ 

on  a  nuiway,  and  under  the  common  seal  of  the  latter,  whereby  the 

tionof  the  engi-  Plaintiffs  Contracted  to  construct  and  lay  down  a  speci- 

pmfby^t^  fied  portion  of  the  railway,  extending  for  about  10  miles, 

iSis^^'^'  ^c^^^'^'^K  ^  ^^  directions  from  time  to  time,  and  in  all 

•nch'altem-  particidars  to  the  complete  satisfaction  of  John  Fowler, 

haftening  the  ^^^  ^^eu  engineer,  or  the  engineer  for  the  time  being  of 

worki,  aa  the 

engineer  should  direct;  and  the  Company  agreed  to  pay  for  inch  works  a  stipnkted  som,  and 
thereof  to  pay  a  proportionate  part  monthly,  according  to  the  Talne  of  the  works  which  the 
engineer  should  ootify  to  have  been  done,  retaining  U,  per  cent  of  the  eeitified  amount;  and 
the  contract  provided  that  all  dispates  as  to  fiict,  diMretion,  or  opinion,  were  to  be  referred  to  die 
absolute  determination  and  award  of  the  ensineer,  whose  decision  was  to  be  final,  and  without 
appeal;  and  if  the  engineer  should  be  dissatisfied  with  the  works,  the  Company  might  take  poe- 
aeanon  of  and  complete  the  same,  at  the  expense  of  the  Plaintiff^  after  giving  them  fourteen  days' 
notice.  The  works  were  delayed,  with  the  assent  of  the  Company,  but  in  January,  1849,  the 
engineer  required  the  works  to  be  prosecuted  with  increased  speed,  and  insisted  that  the  line 
should  be  opened  on  the  1st  of  June.  On  the  21st  of  May,  the  Company  gave  notice  to  the 
Plaintiff^  in  the  terms  of  the  contract,  that  they  would,  at  the  expiration  of  fourteen  days,  take 
possession  of  and  proceed  with  the  works.  The  Plamtiffs  thereupon  filed  their  bill  to  restrain 
the  Company  from  taking  such  possession,  alleging,  that  when  the  Plaintifi  were  proceeding 
with  due  speed,  the  engineer  had,  by  the  authority  of  die  directors,  ordered  that  the  works 
should  be  delayed  for  a  considerable  time;  that  the  Company  had  waived  the  completion  of  the 
works  by  October,  1848 ;  and  that  the  PUintifis  were  only  bound  to  carry  on  and  complete  the 
same  at  a  rate  computed  on  the  footing  of  the  original  contract,  and  modified  by  the  delay  which 
the  Company  had  required;  that  the  engineer  had,  by  the  order  of  the  directors,  given  monthly 
certificates  for  less  than  a  fiair  proportion  of  the  contract  sum,  according  to  the  work  actually  done 
at  such  times;  that  a  huge  sum  was  due  to  the  Phiintififs,  which  had  not  been  paid;  and  that  the 
Company  had  not,  in  fiict,  paid  all  the  sums  which  had  been  certified.  The  bill  denied  any  de- 
fi&ult  on  the  part  of  the  PhuntifiEb,  and  charged  that  the  notice  was  given  for  the  fraudulent  pur- 
pose of  avoiding  the  payment  of  sums  due  to  the  Plaintiffs,  and  of  ejecting  them  firom  the  works, 
and  procuring  other  persons  to  finish  the  works  at  an  earlier  period  than  the  Plaintifib  were  bound 
to  do.  The  bill  also  prayed  an  account  of  what  was  due  to  the  Plaintiffs  frtnn  the  Company  in 
respect  of  the  works,  and  an  injunction  to  restnin  the  Company  from  prooseding  against  the 
Pluntifib  for  penalties  under  the  contract,  on  the  ground  of  their  non-completion. 

Upon  demuner  by  the  Company,  it  was  objected,  first,  that  the  contract  had  not  been  com- 
peted on  the  part  of  the  Pluntiib,  and  that  it  was  not  a  contract  of  which,  aa  against  the 
Plaintifib,  if  they  had  been  Defendants,  the  Court  could  have  decreed  a  specific  performance;  and, 
secondly,  that  Uie  entire  control  of  the  works  was  by  the  contract  given  to  the  engineer,  whose 
decision  was  to  be  without  appeal;  but, 

ffdd,  that  the  Plaintiffs  were  entitled  to  the  aid  of  a  Court  of  equity,  and  that  the  demurrer 
must  be  overruled. 

It  is  no  objection  to  relief,  in  such  a  case,  that  it  depends  on  a  variation  of  or  departure  fivm 
the  contract  made  by  the  directors  and  officers  of  an  incorporated  Company,  such  variation  or 
departure  not  being  made  under  the  authority  of  their  common  seal 
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the  Company,  in  the  order,  manner,  and  form  shewn  upon        1949, 
the  specification  and  working  plans  then  prepared  by 
JohnFotdery  and  all  such  future  and  other  plans,  draw- 
ings, and  documents  as  might  thereafter  be  furnished  by 
the  engineer  for  the  time  being,  in  his  discretion,  within 

the  prescribed  limits  of  deviation;  and  that  the  whole  of  Lctoolothibm 

^  Bailwat  Co. 

the  said  works  should  be  completed  on  or  before  the  1st  of 

October,  1848,  time  being  thereby  admitted  to  be  of  the 
essence  of  the  contract  The  contract  provided,  that  the 
Plaintiffs  should  also,  within  the  same  time,  do  such 
works  as  might  be  required  by  the  engineer  or  his  depu- 
ties or  assistants,  if  such  works,  although  not  mentioned 
in  the  contract  or  specification,  might  be  reasonably  in- 
ferred therefrom,  without  any  extra  charge  to  the  Com- 
pany; and  that  any  alterations,  additions,  or  omissions, 
desired  by  the  Company  or  their  engineer,  during  the  pro- 
gress of  the  works,  however  extensive  or  important  the 
same  might  be,  should  be  complied  with  and  executed 
by  the  Plaintiff's,  the  extra  expense  or  saving  thereby 
occasioned  to  be  ascertained  by  the  engineer  of  the 
Company,  according  to  his  uncontrolled  discretion,  and 
added  to  or  deducted  firom  the  gross  sum  payable  to 
the  Plaintifi*s;  and  nothing  contained  in  the  contract 
as  to  the  alterations,  additions,  or  omissions,  was  to 
afiect  the  covenant  as  to  the  time  of  completion  of  the 
works.  If  the  works  were  not  completed  by  the  time 
named,  the  Plaintiffs  were  to  pay  1502.  per  diem  as  stipu- 
lated damages,  from  the  last  day  thereby  limited,  until 
the  day  when  the  engineer  of  the  Company  should  cer- 
tify the  whole  to  be  completed,  such  certificate  not  to 
be  unreasonably  withheld  or  delayed ;  and  the  foregoing 
provision  was  not  to  prevent  the  Company  from  reco- 
vering further  or  other  damages  for  such  non-comple- 
tion. If  the  Plaintiff's  should  not  in  every  respect  abide 
by  and  fulfil  the  stipulations  of  the  contract  and  the  spe- 
cification, (save  as  the  same  might  be  varied  by  the  direc- 
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1849.  tion  of  the  Companyas  afore8aid,)or  in  case  of  delay  or  de- 
default,  or  if  they  should  not  complete  the  works  within 
the  time  limited,  and  to  the  entire  satisfaction  of  the  engi- 
neer, the  Company  were  to  be  at  liberty,  after  the  expira- 
tion of  fourteen  days'  notice  to  the  Plaintiffs,  to  purchase 
lUii^i^^  and  provide  all  necessary  materials,  and  employ  compe- 
tent workmen  to  prosecute  and  complete  or  expedite 
the  prosecution  or  completion  of  the  works;  and  the 
Company  might  retain  and  deduct  the  costs  of  such  ma- 
terials and  their  expenses  and  damages  arising  from  any 
such  breach  of  the  contract,  from  any  money  which 
might  be  payable  to  the  Plaintiffs  under  the  contract 
In  case  of  the  exercise  of  such  power  by  the  Company, 
the  Plaintiffs  were  not  to  hinder  the  Company  from 
prosecuting  or  completing  the  works,  or  from  using  or 
applying  for  that  purpose  any  materials  or  implements 
belonging  to  the  Plaintiffs  which  might  be  near  the 
works,  for  the  loss,  wear,  and  tear  of,  and  damage  to 
which  materials  or  implements,  the  Company  were  not  to 
be  answerable.  The  materials  and  things  brought  upon 
or  near  the  works,  to  be  used  thereon,  with  some  excep- 
tions, were  not  to  be  removed  until  the  completion  of  the 
contract,  and  were,  until  then,  to  be  considered  as  equita- 
bly mortgaged  to  the  Company,  for  the  security  of  their 
payments  and  advances  for  the  frdl  performance  of  the 
contract  The  Company  were  to  pay  to  the  Plaintiffs 
112,000Z.  (subject  to  the  stipulations  as  to  increase  and 
diminution)  for  the  execution  of  the  works,  by  monthly 
instalments,  as  the  engineer  should,  upon  being  fur- 
nished by  the  Plaintiffs  with  an  account  in  writing,  at 
the  end  of  any  month,  certify  to  be  the  proportionate 
value  of  the  materials  actually  used  and  worked  up,  and 
of  the  work  actually  done  by  the  Plaintiffs  within  the 
said  month,  the  Company  retaining  52.  per  cent,  of  such 
certified  value,  until  the  fulfilment  of  the  contract.  In 
case  possession  should  not  be  given  of  any  lands  essen- 
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tial  to  the  prosecution  of  the  works,  such  delay  was  not  1849. 
to  prejudice  the  contract,  but  the  time  for  the  comple- 
tion of  the  works  was  to  be  enlarged  for  such  length  of 
time  as,  in  the  opinion  of  the  engineer,  might  be  lost  to 
the  Plaintiffs  by  reason  of  not  having  possession.  And 
lastly,  it  was  agreed  between  the  parties,  that  if  any  dis-  BAnwri?oSI! 
pute  should  arise  in  respect  of  the  said  matters,  whether 
of  fact)  discretion,  or  opinion,  the  same  was  to  be  referred 
to  the  absolute  determination  and  award  of  the  said 
John  Fowler ^  ot  other  the  engineer  of  the  Company,  and 
his  decision  was  to  be  final  and  conclusive,  and  without 
appeal;  and  in  case  the  engineer  should  refuse  to  act  as 
such  referree,  then  each  of  the  parties  was  to  appoint  an 
arbitrator,  who  were  to  choose  a  third  person,  and  the  de- 
cision of  such  three  persons,  or  any  two  of  them,  was  to 
be  in  like  manner  final  and  conclusive. 

Among  the  general  conditions  and  specifications  re- 
ferred to  in  the  contract,  it  was  provided,  that  the  en- 
gineer should  at  all  times  have  power  to  direct  the  con- 
tractor to  facilitate  or  push  the  works,  whether  partially 
or  wholly,  and  of  whatever  kind  or  nature,  and  the 
Plaintiffs  were,  immediately  on  such  directions  being 
given,  to  increase  the  number  of  their  workmen  and 
carry  the  same  into  effect 

The  bill  stated,  that,  from  the  time  when  they  com- 
menced the  works  down  to  about  the  12th  of  Novem- 
ber, 1847,  the  Plaintiffs  proceeded  in  the  execution 
thereof  in  such  a  manner  as  would  have  insured  the 
completion  of  the  works  before  the  time  limited  by  the 
contract;  and  that,  on  the  1st  of  November,  1847,  the 
value  of  the  works  actually  done  by  the  Plaintiffs,  and 
for  which  they  were  then  entitled  to  receive  payment, 
subject  to  the  deduction  of  5^.  per  cent.,  amounted  to 
more  than  21,000^,  and  that  the  amount  actually  paid  to 
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the  Plaintiffs  hj  the  Company  up  to  the  same  time, 
amounted  only  to  17,5002^ ;  and,  although  the  Plaintiffs 
9.  had  regularly  furnished  the  Company  with  a  monthly 

UAMCBWBm,  statement  of  the  works  done,  they  were  unable  to  ob- 
^,„    '    tain  from  the  Company  any  further  payment;    that, 

^Sj^mAj^  having  entered  into  the  agreement  on  the  faith  of  the 
Company  duly  observing  the  stipulations  on  their  part, 
and  relying  on  the  payments  being  regularly  made,  the 
Plaintiffs  were  exposed  to  serious  loss  and  inconveni- 
ence, inasmuch  as  they  had  every  week  to  pay  very  large 
sums  in  wages  and  other  expenses;  that  the  Plaintiflb 
had  an  interview  on  the  subject  with  Fowler,  on  the 
12th  of  November,  1847,  and  the  Plaintiff  ilenry  War- 
ing then  complained  that  the  sums  paid  by  the  Com- 
pany had  been  so  inadequate  to  the  work  done,  and  re- 
quested Fowler  to  give  his  certificates  for  the  future  on 
a  more  just  and  liberal  scale,  to  which  Fowler  replied, 
that  he  would  see  what  he  could  do;  that  Fotvler  stated, 
that  the  Company  did  not  require  the  completion  of  the 
works  within  the  time  specified,  and  that  he  authorised 
the  Plaintiffs  to  make  arrangements  for  proceeding  more 
slowly  in  the  execution  thereof,  and  in  particular  gave 
orders  for  delay  as  to  certain  part  of  the  works,  although 
it  would  have  been  advantageous  to  the  Plaintiffs  if 
they  had  proceeded  at  the  rate  originally  required;  that^ 
notwithstanding  such  diminished  rate  of  progress,  the 
sums  actually  paid  by  the  Company  from  time  to  time, 
in  respect  of  the  works,  fell  very  far  short  of  what  was 
actually  due  to  the  Plaintiffs;  that,  in  October,  1848, 
the  Company  was  very  much  embarrassed,  and  unable  to 
provide  money  for  the  payments  falling  due;  and  that, 
upon  the  representations  of  the  directors,  made  at  a 
meeting  on  the  24th  of  October,  1848,  which  the  Plain- 
tiffs and  other  contractors  had  been  invited  to  attend, 
that  the  Company  was  unable  to  continue  cash  pay- 
ments^ and,  at  the  request  of  the  directors,  the  Plain- 
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ti£fs  consented  to  receive  certain  bills  of  exchange  and  1849. 

debentures,  not  in  satisfaction,  but  by  way  of  security  WABna 

for  part  of  the  sums  falling  due  to  them  from  the  Com-  J' 

pany.  JfAvoHism, 

AID 

The  biU  then  stated,  that,  in  January,  1849,  the  Plain-  bJS'^t'^ 
tiffs  received  a  letter  from  FouAeVy  urging  the  completion 
of  the  works,  ready  for  the  Government  inspectors,  on 
the  ISth  of  May,  1849.  The  bill  alleged,  that  the  Plain- 
tiffs, immediately  on  receiving  such  letter,  proceeded 
with  all  possible  speed,  and  at  a  more  rapid  rate  than 
would  have  been  necessary  for  completing  the  works 
within  the  contract  time,  if  such  rate  of  proceeding  had 
been  pursued  from  the  commencement.  On  the  16th 
of  February,  Fowler  wrote  to  the  Plaintifis  a  letter,  ex- 
pressing his  dissatisfaction  with  the  state  of  the  works. 
On  the  13th  of  March,  Fowler  again  wrote  to  the  Plain- 
tiffs, stating  that  he  should  be  glad  to  hear  they  had 
completed  their  arrangements  for  opening  the  line  on 
the  1st  of  June,  1849.  The  bill  stated  some  other  let- 
ters which  passed  between  Fofder  and  the  Plaintiffs, 
the  former  complaining  that  the  work  was  not  suffi- 
ciently advanced,  and  the  latter  stating  that  it  would 
be  impossible  to  accomplish  it  by  the  time  named,  and 
complaining  that  the  payments  had  not  been  didy  made. 
The  last  of  the  letters  of  F&ider^  dated  the  14th  of  May, 
stated  that  it  was  clear  that  the  Company  must  take 
the  work  into  their  own  hands;  and,  at  an  interview  on 
the  22nd  of  May,  Fowler  said  he  was  determined  to  have 
the  line  open  by  the  middle  of  July. 

The  bill  set  forth  a  notice,  dated  the  21st  of  May, 
1849,  from  the  solicitors  of  the  Company  to  the  Plain- 
tiffs, which  stated,  that,  owing  to  the  various  neglects, 
defaults,  and  breaches  of  the  contract,  by  the  Plaintiffs, 
therein  alleged,  the  Company  would,  immediately  after 


Tbb 
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the  completion  of  fourteen  days  from  the  time  of  notice, 
purchase  materials  and  employ  competent  persons  for 
the  completion  of  the  contract^  and  hold  the  Pkdntifb 

Mavobmb,  liable  for  the  damages  the  Company  might  thereby  sns- 
*^SS"*'    tain;  the  notice  also  required  the  Plaintiff  not  to  re- 

SjSwa?™  move  their  phint  or  materials 

The  bill  denied  all  the  breaches  of  contract  stated  in 
the  notice,  and  allied  that  the  Plaintiff  had  done  cer- 
tain extra  works,  for  which  they  had  not  been  paid  by 
the  Company;  and  that,  on  the  1st  of  May,  1849,  the 
Plaintiffs  had  executed  works  under  the  contract,  to  the 
amount  of  102,7862.  2d,  subject  to  the  deduction  of  61 
per  cent;  and  that  the  extra  work  amounted  to  the  sum 
of  89822. 15s,  3d.;  and  that  the  Plaintiffs  had  received,  on 
account  of  such  works,  only  98,8002.  or  thereabouts,  and 
20002.  in  debentures,  and  that  more  than  10,0002.  was 
due  to  the  Plaintiffs;  but  that  Fowler  unjustly  and  un- 
reasonably withheld  his  certificates  in  respect  thereo£ 

The  biQ  charged,  that,  imder  the  circumstances,  the 
Company  had  waived  the  completion  of  the  contract  I7 
the  1st  of  October,  1848,  and,  in  consequence  of  such 
waiver,  the  Plaintiffs  were  only  bound  to  carry  on  and 
complete  the  works  at  a  reasonable  rate,  and  within  a 
reasonable  time,  computed  on  the  footing  of  the  original 
contract,  but  modified  by  the  delay  which  had  taken 
place  at  the  instance  and  with  the  assent  of  the  Com* 
pany ;  and  that  the  Plaintiffs  were  only  bound  to  proceed 
with  the  works  at  such  a  rate  of  progress  as  would,  if 
adopted  from  the  commencement,  have  sufficed  for  the 
entire  completion  of  the  works  within  the  contract 
time. 

The  bill  charged,  that  the  notice  was  given  for  the 
fraudulent  purpose  of  evading  or  postponing  the  pay- 
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ment  of  the  sums  due  to  the  Plainti£fs  under  the  con-  i849. 
tract,  and  for  the  purpose  of  ejecting  the  Plaintiffs  from 
the  works,  and  procuring  other  persons  to  finish  the 
same  at  an  earlier  period  than  the  Plaintiffs,  under  the 
circumstances,  were  bound  to  do;  that  the  engineer 
had,  for  such  purposes,  fraudulently  avoided  giving  the  ]£SiriI^ 
Plaintiffs  any  precise  and  definite  instructions  as  to  the 
increased  amount  of  power  or  materials  which  he  re- 
quired them  to  employ;  that,  at  the  time  of  giving  the 
notice,  the  Plaintiffs  had  not  made  any  default  in  car- 
rying on  the  works ;  and  that,  until  the  8th  of  January, 
1849,  the  Plaintiffs  had  not  received  any  instructions 
to  expedite  the  same,  but  the  same  had,  ever  since  that 
date,  been  carried  on  at  a  rate  of  progress  considerably 
exceeding  what  would  have  been  necessary  if  the  pre- 
vious delay,  at  the  instance  of  the  Company,  had  not 
taken  place;  that  the  Plaintiffs  had  always  had  on  the 
works  an  ample  supply  of  plant  and  materials;  that  the 
Company  was  unwilling  or  unable  to  pay  the  sum  due 
to  the  Plaintiffs,  and,  in  order  to  defraud  them  thereof, 
FfyudeVy  by  the  order  of  the  directors,  had  unjustly  and 
unreasonably  withheld  the  certificates,  and  had  wilfully 
and  knowingly  given  certificates  for  smaller  sums  than 
were  really  due;  and  had,  by  the  order  of  the  directors, 
unjustly  withheld  the  certificates,  and  given  such  in- 
sufficient certificates,  for  the  purpose  of  compelling  the 
Plaintiffs  to  complete  the  works  within  an  unreasonable 
time,  and  to  carry  on  the  same  at  a  greater  rate  than 
that  at  which  they  were  bound  to  carry  on  the  same, 
having  regard  to  the  said  circumstances. 

The  bm  prayed,  that  it  might  be  declared  that  the 
Plaintiffs  were  not  bound  by  the  stipulations  of  the 
contract  of  the  2nd  of  March,  1847,  as  to  the  completion 
of  the  works  within  the  time  thereby  limited;  and  that 
the  Company  had  waived  all  right  to  insist  on  any 
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1849.  penalty,  or  forfeiture,  or  damages,  by  reason  of  the  non- 
completion  of  the  works  within  such  time;  that  an  ac- 
count might  be  taken  of  what  was  due  to  the  Plaintiflb 
from  the  Company  in  respect  of  the  works  included  in 
the  contract  and  the  extra  works;  and  that  the  Com- 
aLMrT'S'  P^"^y  might  be  restrained  by  injunction  from  removing 
the  Plaintiffs  from  the  works,  or  otherwise  disturbing 
or  hindering  them  in  their  execution,  and  from  taking 
possession  of  the  Plaintiffs'  plant  and  materials,  or  fur- 
nishing or  providing  materials  and  implements,  or  en- 
gaging or  employing  agents  or  workmen  for  executing 
the  works,  or  prosecuting  or  executing  the  same, — ^from 
exercising  the  rights  given  to  the  Company  by  the  con- 
tract, with  reference  to  the  materials  or  implements 
brought  by  the  Plaintiffs  upon  the  works,  from  insist- 
ing on  any  rights  of  forfeiture  or  penalties  under  the 
contract,  by  reason  of  the  non-completion  of  the  works 
within  the  said  time,  and  from  commencing  or  prose- 
cuting any  action  or  suit  against  the  Plaintiffs,  for  the 
purpose  of  enforcing  any  such  forfeitures  or  penalty,  or 
of  recovering  any  damages  on  account  of  the  non-com- 
pletion of  the  works  within  such  time. 

The  Company  demurred  to  the  bill,  for  want  of  equity. 


Argummu.  The  SoUcitor-Oenerol  and  Mr.  Osborne,  in  support  of 
the  demurrer,  contended  that  there  was  no  case  for  the 
interference  of  a  Court  of  equity, — ^first,  because  the 
agreement  was  one  of  which  the  Court  could  not  decree 
a  specific  performance,  and  in  which,  therefore,  the 
Court  would  not  interfere  against  one  of  the  parties 
while  it  could  give  no  relief  to  the  other:  KenMe  v. 
Kean(a),  Kimherley  v.  Jennings  (5),  Ranger  v.  The  Oreat 
Western  Railway  Compam^yip).    Secondly,  it  appeared 

(a)  6  Sim.  333.  {h)  Id.  340.  (<?)  1  Bailw.  Gas.  60. 


itr^wMiit* 
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by  the  bill  that  the  power  of  deciding  upon  the  rights        1849. 
and  duties  of  the  parties,  in  the  execution  of  the  terms       wIuhT 
of  the  contract,  had  been  conclusiTely  committed  to  the         ^• 
engineer,  and  that  the  decision  of  the  engineer  had,  in    MAvoBism, 
fact,  been  adverse  to  the  Plaintiffs  on  eyerj  point:  Ran-         ^j^    ' 
ger  v.  The  Oreat  Western  Bxiilway  C<mpa^y\a\  Heap  v.   ^^^^ 
ArchbiJu)pofCanierbury(J>),  Thirdl7,that  any  departure 
from  the  agreement,  in  order  to  be  binding  upon  the 
Company,  must  be,  like  the  agreement  itself,  under  the 
common  seal  of  the  Corporation,  or  authorised  by  some 
instrument  under  such  seal:  Mayor  <tc,  of  Ludlow  v. 
GharUon{c).    They  contended,  that  the  general  charges 
of  fraud  were  of  no  weight,  where  the  particular  alle- 
gations, to  which  they  must  be  referred,  did  not,  as 
they  insisted  in  this  case  they  did  not,  amount  to  such 
fraud  as  would  give  the  Court  jurisdiction:  Mwnday  v. 
Knigktid). 

Mr.  Wood  and  Mr.  Erskine,  for  the  Plaintiffs,  on  the 
first  point  which  had  been  urged  on  behalf  of  the  De- 
fendants, cited  Dietrichsen  v.  Cdl)bum{e)  and  Storer  v. 
The  OreaJb  Western  Raihoay  Company  (/).  On  the  second 
point, — ^that  the  absolute  control  of  the  works,  without 
appeal,  had  been  committed  to  the  engineer, — ^they  re- 
lied on  the  allegations  in  the  bill,  of  the  partial  and  cor- 
rupt conduct  of  the  engineer,  which  had  been  deemed  a 
sufficient  ground  of  equity  in  the  case  of  Mcintosh  y.  The 
Oreat  Western  Railway  Company  (g).  On  the  objection, 
that  the  waiver  or  alteration  of  any  of  the  terms  of  the 
contract  could  only  be  under  the  common  seal  of  an  incor- 
porated Company,  they  cited  Favieli  v.  TheEastemCotmr 

(a)  1  RaUw.  Gas.  48,  49.  {/)  2Y.&  G.  48. 

(h)  Gited,  Id.  49.  (si)  Before  the  Yice-Ghancel- 

{e)  6  M.  &  W.  816.  lor   Knight  Bruce,   December 

(d)  3  Hare,  497.  12tli  and  14th,  1848 :  De  G.  & 

(«)  2  Ph.  68.  S.       ;  S.  (7.,  2  HaU  <b  T.  860. 

VOL.  VIL  K  K  H.  W. 


492  CASES  IN  CHANCERY. 

1849.  ties  Railway  Company  (a)  and  the  Companies  Clauses 

Wakiho  Consolidation  Act,  stat  8  Vict  c  16,  s.  90.    The  case 

^^*,  of  Nixon  y.  The  Taff  Vale  Raihoay  Company  (b)  was 

Kasohutib,  also  cited. 

Shxpibld,  

LiHOQLVSHIRB 

Railway  Co.    ViCB-ChAKCBLLOB: — 

Judgment,  It  is  impossible  to  read  Lord  Cb^^en^m'5  judgment,  in 
the  case  of  Dietrichsen  v.  Cabbum  (c),  and  to  suppose 
he  intended  to  throw  any  doubt  on  what  was  considered 
the  settled  law  of  the  Court  The  Court  does  not  give 
relief  to  a  Plaintiff,  although  he  be  otherwise  entitled 
to  it,  unless  he  will,  on  his  part,  do  all  that  the  Defend- 
ant may  be  entitled  to  ask  from  him;  and  if  that  which 
the  Defendant  is  entitled  to,  be  something  which  the 
Court  cannot  give  him,  it  certainly  has  been  the  generally 
understood  rule,  that  that  is  a  case  in  which  the  Court 
will  not  interfere.  In  the  common  case  of  a  bill  for 
specific  performance  by  a  purchaser,  the  Court  will  not 
direct  a  conveyance  unless  the  Plaintiff  will  pay  what  is 
due.  The  Court  can  decree  that,  and  the  Court  will, 
therefore,  in  that  case,  give  relief;  but  if  that  which  the 
Plaintiff  is  to  give  on  a  bill  for  specific  performance  be 
something  to  be  done  at  a  future  time,  and  which  the 
Court  cannot  enforce,  the  understood  rule  has  always 
been,  that  the  Court  in  that  case  will  not  give  relief,  and 
I  do  not  think  the  Lord  Chancellor  meant,  in  the  case 
of  Dietrichsen  v.  Cabbum,  to  throw  any  doubt  whatever 
on  that  rule.  If,  in  the  present  case,  the  allegations  came 
to  this,  that  the  Plaintiffs  had  not  done  all  which  on  their 
part  they  were  bound  to  do,  and  could  not  at  once  per- 
form it,  I  apprehend  the  case  would  fall  within  the  gene- 
ral rule.  It  is,  however,  contended,  that,  according  to 
the  allegations  in  the  bill,  the  Plaintiffs,  up  to  the  time 
of  complaining,  had  performed  all  they  were  bound  to 

(a)  2  Exch.  344.  (h)  7  Hare,  136.  (<?)  2  Ph.  68. 
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do;  but,  if  this  be  so,  still  there  remains  behind  some-        i849. 
thing  to  be  done  by  the  Plaintiffs ;  and  if  that  which  re-      wImko' 
mains  to  be  done  by  them  hereafter  be  something  the         ^- 
Court  cannot  secure  to  the  Defendants,  I  cannot  help    MAvcHisTSBy 
thinking  the  case  may  fall  within  the  observations  of  the      ^*^i     ' 
rice-GhancOarm  Ranger  r. The  Ore(U  Western  I^  ^s^^^^ 

Company  (a).  The  bill  asks  for  an  account,  but  if  the 
account  be  inseparably  connected  with  the  general  sub- 
ject of  the  contract,  then,  unless  I  can  decide  the  general 
question  in  the  Plaintiffs'  favour,  the  case  of  the  ac- 
count will  not  help  them.  If  I  am  to  hold  that  this  is 
a  contract  which  the  Court  cannot  specifically  perform, 
it  becomes  a  material  question,  whether  the  account  is 
inseparably  connected  with  it 

One  of  the  objections  taken  to  the  account  being  de- 
creed is,  that  Mr.  Fowler  and  the  engineers  for  the  time 
being  were  selected  by  the  parties  themselves  to  be  the 
sole  judges;  and  I  think,  that  if  it  now  appeared  that 
Mr.  -FWter,  or  the  engineers  for  the  time  being,  in 
the  discharge  of  their  duties,  had  honestly  addressed 
themselves  to  the  question  of  what  was  due,  and  in  the 
exercise  of  their  discretion  had  determined  what  was 
due  to  the  Plaintiffs,  and  accordingly  given  certificates 
of  the  sums  the  Plaintiffs  were  entitled  to,  there  would  be 
no  equity  for  this  Court  to  interfere.  In  that  case  the 
judge  whom  the  parties  had  selected  would  have  decided 
the  case,  and  from  that  judge  there  would,  according  to 
the  settled  rule,  be  no  appeal.  In  such  a  case  it  would 
be  as  strong, — it  cannot  be  stronger, — ^than  the  case  of 
an  arbitrator.  If,  however,  the  judge  whom  the  parties 
have  agreed  shall  settle  the  question  between  them 
either  refuses  to  decide  the  question,  or  acts  corruptly 
in  forming  his  decision,  then,  however  the  parties  may 

(a)  1  Railw.  Gas.  60. 
KK  2 


494  OASES  IN  CHANCERY. 

1849.  ^^y^  agreed  that  the  judgment  of  a  given  indmdual 

'^^^^ — '  shall  be  conclusive,  and  that  the  works  shall  not  be  ascer- 

V,  tained  by  measure  and  value,  the  Defendants  cannot  be 

MAiroHBniB,  heard  to  say  that  the  corruption  of  their  own  agent,  or 

^°"to"^'  his  refusal  to  act,  is  to  deprive  the  Plaintiffs  of  their 

LniooLWBHiBi  due  remuneration  for  the  work  which  they  have  done. 
Sailwat  Co.    _^    .  .      .  ,  _  ,       ^ 

If,  in  such  circumstances,  there  be  no  mode  of  ascer- 

^^^^"**^*  taining  the  amount  of  the  work  but  measure  and  value, 
the  party  must  be  entitled  to  be  paid  according  to  mea- 
sure and  value. 

The  question  is,  whether  the  allegations  of  this  bill 
do  or  do  not  amount  to  this,  that  the  selected  judge,  Mr. 
Fowler,  or  the  other  principal  engineer,  have  done  one 
of  two  things :  that  they  have  either  not  addressed  them- 
selves to  the  question  of  what  was  due,  or,  having  done 
so,  they  have,  for  the  corrupt  purpose  alleged  in  the  bill, 
given  a  certificate  for  less  than  in  point  of  fact  they 
knew  at  the  time  was  due  to  the  Plaintiffs;  and  whether 
it  is  to  be  considered  as  a  case  in  which  that  fact  would 
be  conclusively  proved  at  the  hearing  of  the  cause,  sup- 
posing the  bill  to  be  taken  pro  confesso,  or  the  Defend- 
ants to  have  admitted  by  their  answer  the  truth  of  the 
allegations 

I  entirely  accede  to  the  argument,  that  a  general  charge 
of  fraud,  coupled  with  a  special  case,  which  is  intended 
to  make  out  the  fraud,  will  not  be  treated  as  of  any  im- 
portance unless  the  particular  facts  alleged  amount  to  a 
fraud;  but  the  allegation  of  a  fraudulent  purpose  in  do- 
ing a  particular  act  is  a  different  thing  from  a  general 
and  vague  charge  of  fraud.  It  certainly  appears  to  me, 
that,  on  general  demurrer,  I  must  hold  these  charges  of 
fruud  to  be  in  form  sufficient  The  value  of  the  allega- 
tion is  another  question. 

If  the  allegation,  that  certificates  have  been  fraudu- 
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lently  witUield,  be  sufficient  as  a  foundation  for  the  in- 
terference of  this  Court,  the  truth  of  the  allegation  must 
be  in  some  manner  tried.  There  must  be  an  account 
taken,  or  some  mode  must  be  adopted  for  ascertaining 
the  amount  of  what  is  due  to  the  Plaintifik  The  ques- 
tion may  be,  whether  that  account  is  to  be  taken  at  law, 
— ^whether  the  measure  of  damage  is  to  be  ascertained 
at  law,  or  in  this  Court 
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The  effect  of  what  has  been  done  is,  that  the  Plain- 
tiffs are  deprived  of  the  right  they  had  at  law,  under  the 
contract,  to  proceed  on  the  certificates;  and  they  are 
placed  in  this  difficulty,  that  whereas  they  were  entitled 
from  month  to  month  to  have  the  amount  due  to  them 
ascertained,  the  whole  of  the  work  has  become  buried  in 
a  number  of  months,  and  they  have  to  go  back  and  as- 
certain the  amount  due  to  them  under  great  disadvan- 
tage. 


Another  difficulty  suggested  in  the  way  of  relief  in  this 
case  is,  that  it  is  not  complete :  that  what  is  asked  by  this 
bill  is  only  part  of  the  right  If  the  case  can  be  founded 
on  the  question  of  account,  independent  of  jurisdiction  in 
respect  of  fraud,  the  proposition  maybe,  that  every  month 
a  bill  might  have  been  filed  to  ascertain  what  was  due 
to  the  Plaintiffs.  I  am  not  certain  that  the  Lord 
Chancellor  has  not  gone  the  length  of  saying  that  that 
might  be  done,  in  one  of  the  earliest  cases  he  decided, 
when  he  was  Master  of  the  Rolls.  A  bill  was  filed  to  re- 
strain the  infringement,  by  one  of  the  firm,  of  the  part- 
nership contract  during  its  continuance.  Lord  CoUerir 
ham  in  that  case  said,  that  the  partnership  was  to  go  on 
for  a  certain  number  of  years,  and  if,  in  order  that  it 
may  go  on  beneficially  to  both  parties,  there  is  some  one 
thing  that  the  Court  can  enforce,  there  is  no  reason 
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1849.        why  the  Court  should  not  enforce  that  one  thing,  and 
WAma       ®^^^  leave  the  partnership  undisturbed  (a). 

V. 

Tbs 
Mahohistib,        Suppose  the  case  of  a  partnership,  in  which  one  part- 

AXD  '  ner  is  to  have  a  salary  allowed  to  him  in  proportion  to 
BAn^Ai""  *^®  amount  of  the  profits  made,  and  that,  by  the  con- 
r-~  tract,  the  partnership  accounts  are  to  be  settled  at  the 
end  of  every  six  months,  with  the  view  of  shewing  the 
state  of  the  profit  and  loss  account, — ^if  the  other  partner 
were  to  refuse  to  come  to  any  settlement  of  accounts  so 
as  to  ascertain  the  amount  of  the  allowance,  the  Court, 
by  refusing  to  interfere,  might  permit  the  party  to  be 
deprived  of  his  allowance  until  the  end  of  the  partner- 
ship. 

If,  in  this  case,  all  that  the  Plaintiffs  are  to  do  had  been 
done,  the  case  of  Mcintosh  v.  The  Oreat  Western  Railway 
Company  is  an  authority  that  the  Plaintiffs  are  entitled 
to  the  assistance  of  a  Court  of  equity.  There  has,  it  is 
true,  been  no  suppression  or  misrepresentation  of  fitcts; 
and,  perhaps,  the  wrong  of  which  the  Plaintiffs  com* 
plain,  though  a  moral  fraud,  is  not  a  fraud  in  the  tech- 
nical sense  of  the  word;  and,  if  the  Plaintifis  were 
under  no  difficulty  in  enforcing  their  rights  at  law,  it 
might  not  be  a  wrong  which  would  give  this  Court 
jurisdiction. 

June  eth.      Vicb-Chancbllob  : — 

I  have  referred  to  the  cases  which  were  mentioned  in 
argument,  and  particularly  to  the  case  of  M'Iniaah  ▼. 
The  Oreat  Western  Rail/way  Company;  and,  in  order  to 
try  the  question  now  before  me,  I  have  supposed,  first, 

(a)  See  Taylor  v.  Davtes^  4  Law  Jouni.,  N.  S.,  Chanc,  16. 
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that  all  the  works  contracted  to  be  done  by  the  Plain- 
tiffs had  been  done,  which  then  brings  this  case  within 
that  otM'IrUosh  ▼.  The  OreatWestem  Railway  Company; 
and  upon  that  yiew  of  the  case  I  hare  read  the  charges 
in  the  bill 

It  appears  to  me  that  this  case  is  not  substantially 
distinguishable  from  M'Intosh  v.  The  Great  Western  Rail- 
way Company;  and  I  could  not,  therefore,  allow  this 
demurrer  without  disregarding  that  case,  which,  upon 
the  best  consideration  I  can  give  to  it,  is,  I  certainly 
think,  well  decided.  The  principle  of  the  Court  is,  that, 
if  a  wrong  be  committed  by  the  species  of  fraud  sug- 
gested in  that  case,  this  Court  has  jurisdiction  to  give 
relief    I  do  not  say  to  what  extent  it  will  go. 
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The  only  question,  then,  is,  whether  the  fact,  that 
the  works  are  not  complete,  and  that  something  remains 
to  be  done,  makes  any  difference.  It  seems  to  me  that 
it  does  not  There  may  be  some  inconvenience  as  to 
the  number  of  cases  in  which  the  Plaintiffs  might  have 
had  occasion  to  file  bills;  they  have,  however,  acquired 
a  right  which  is  perfect  in  itself,  and  of  which  right 
they  have  been  deprived  by  the  alleged  acts  of  the  De- 
fendants; and  where  there  is  an  integral  right,  the  fact 
that  the  whole  dealings  between  the  parties  would  in- 
volve something  more,  does  not,  according  to  the 
modem  cases,  constitute  any  objection  to  the  interfer- 
ence of  the  Court  as  to  that  particular  right.  I  am 
not  sure  whether  the  observations  of  Lord  Eldon,  as  to 
having  the  entire  transaction  wound  up  by  the  suit, 
would  have  extended  to  this  case. 


I  am  of  opinion,  that  the  case  is  one  in  which  the 
Plaintiffs  would  be  entitled  to  some  relief.  I  am  not 
called  upon  now  tasay  what  that  relief  will  be.  I  fol- 
low the  case  otM'Intosh  v.  The  Great  Western  Railway 
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1849.        Com/pa/M/^  in  holding  that  this  demurrer  must  be  over- 
\--  "  ruled. 

MAHraMTU,  Affirmed  by  the  Lord  ChaneeUor.    2  HiJl  *  T.  250. 

▲VD 

^^x^.       The  Plaintiffs  moved  for  the  injunction  to  restrain 

the  Company  from  taking  possession  of  the  works  and 

materials.    The  Company  consented  not  to  take  the 

*'"^'         plant  and  implements  belonging  to  the  Plaintiffs.    The 

injunction  was  refused. 


Judgmmt, 


March  7th.  EVANS  V.  D AVIES. 

GoDstnictioD  MoBERT MORGAN,  by  his  will,  dated  in  1840,  after 

"  chUdrai"  devising  his  real  estate  to  trustees,  as  to  a  part  thereof, 

roJ^*w«^  for  sale,  and  bequeathing  his  personal  estate  to  the  same 

of  a  wUl,  de-  trustees,  whom  he  appointed  his  executors,  and  direct- 

icribing  both 

legitimate  and  iug  that  they  should  Stand  possessed  of  the  trust-monies, 
dil^l^f**  in  the  first  place  for  the  payment  of  his  debts  and  fu- 
A  testator  ueral  and  testamentary  expenses,  proceeded  as  follows : 
^ieTto  hu*^  — "  ^^  t^«  second  place,  to  pay  the  sum  of  lOOOZ.  to  each 
/  1^*m?if '  of  my  children,  Martha,  SarahyJoseph,  and  William,  and 
appointing  bii  the  sum  of  700t  to  my  son  Noah;  and  in  the  third 
dian,andd^^  place,  to  divide  the  remainder,  if  any,  equally  between 
Swi  of  thein^  ^^^  ^7  children  by  my  first  and  second  marriage,  share 
terest  for  their    and  share  alike."    The  testator  then  directed  that  the 

maintenanoe. 

He  then  direct-  said  sums  of  1000^.  a  picce  should  be  paid  to  his 
mainderofhia  Said  children,  Martha,  Sarah,  Joseph,  and  William, 
andT^i^idue  ^^  *^®^'  respectively  attaining  the  age  of  twenty-one 
of  the  proceed*   years,  or  being  married  by  consent  of  his  said  trustees 

of  certain  real 
estate!,  should 

be  diyided  between  all  his  children  of  his  first  and  second  marriages.  The  testator  then  chaiged 
other  parts  of  his  real  estates  with  certain  annual  payments,  and  directed  that  the  remainder 
of  the  rents  and  profits  should  be  diTided  among  all  his  mM  ehildreik,  The  testator  then 
directed,  that,  in  case  one  or  more  of  the  children  by  his  second  wife  should  die  without  issue 
under  twenty-one,  their  shares  and  legacies  should  go  between  his  second  wife  and  such  of  his 
^ildren  by  her  as  should  be  living,  and  he  gave  the  residue  of  his  estate  to  all  and  every  of  his 
children: — Mdd,  that  the  said  8.,  who  was  a  child  by  the  second  wife  before  marriage,  was 
within  the  description  of  "children  *'  contained  in  4hit  will,  ai^  entitled  to  share  wiih  m  legi- 
timate children  of  the  testator  in  the  residuary  gifts. 
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and  his  wife,  whom  he  appointed  their  guardians  daring  1849. 
their  minority;  and  that,  in  the  meantime,  the  principal 
should  be  invested,  and  the  interest  applied  towards 
their  maintenance  and  education.  The  testator  then 
declared  the  trusts  of  the  residue  of  his  real  estate,  after 
certain  payments  were  made  thereout  (except  an  estate 
called  Brynyffynon)  to  be  as  follows: — "  To  divide  the 
remainder  of  the  said  rents  and  profits  yearly  and  every 
year  between  all  my  said  children,  share  and  share  alike, 
as  tenants  in  common."  The  testator  then  declared, 
that,  in  case  his  son  Noah  or  daughter  Martha  should 
die  without  leaving  issue,  then  the  legacy  and  share  of 
the  one  so  dying  should  go  to  the  other  of  them;  but, 
in  case  both  of  them  should  die  without  leaving  issue, 
then  their  said  legacies  and  shares  should  go  to  his  chil- 
dren by  his  said  second  wife  only,  share  and  share  alike. 
The  testator  then  proceeded : — "  In  case  any  one  or  more 
of  my  children  by  my  said  second  wife  should  die  with- 
out leaving  issue  before  he  or  she  attain  the  age  of 
twenty-one  years,  the  share  or  interest  of  each  one  or 
more  in  my  last-mentioned  real  and  personal  estate,  to- 
gether with  the  hereinbefore  mentioned  legacies  be- 
queathed to  them  respectively,  to  go  between  my  said 
second  wife  and  such  of  my  children  by  her  as  shall  be 
living,  share  and  share  alike,  to  their  and  each  of  their 
executors,  administrators,  or  assigns;  but,  in  case  all 
my  children  by  my  said  second  wife  should  die  without 
leaving  issue  before  they  respectively  attain  the  age  of 
twenty-one  years,  then  their  respective  shares  and  in- 
terests in  my  said  real  and  personal  estate  to  go  to  my 
said  second  wife,  if  she  should  survive  them,  and  to  her 
executors,  administrators,  and  assigns,  for  ever;  but,  in 
case  of  her  decease,  such  shares  and  interests  to  go  to 
my  children  by  my  first  wife,  or  such  of  them  as  shall 
be  living,  share  and  share  alike;  and,  in  case  none  of 
my  children  by  my  said  first  wife  shall  be  then  living, 
then  such  shares  and  interests  to  go  to  their  issue  law- 
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1849.  fully  begotten,  share  and  share  alike;  and,  in  default 
of  any  such  issue,  to  the  persons  entitled  thereto  as  next 
of  kin.  I  hereby  further  direct  and  declare,  that,  on 
the  decease  of  my  said  second  wife,  the  annuity  be- 
queathed to  her  under  this  my  will  shall  go  to  such  of 
my  children  as  shall  be  living  at  the  time  of  her  death, 
share  and  share  alike/'  The  testator  then  devised  the 
Brynyffynon  estate  to  his  trustees,  upon  trust  to  permit 
his  wife,  during  her  life,  and  also  his  children  respec- 
tively who  should  be  unmarried,  until  the  youngest  of 
his  said  children  should  attain  his  or  her  age  of  twenty- 
one  years  or  be  married,  to  occupy  the  same,  they  pajdng 
a  certain  rent.  And,  subject  to  such  occupation,  the  tes- 
tator directed  that  the  rents  and  profits  thereof  should  be 
divided  amongst  his  children  in  the  same  manner  as  he 
had  given  the  rents  and  profits  of  the  residue  of  his  real 
estate.  The  testator  then  gave  and  devised  all  the  resi- 
due of  his  estate  to  his  trustees,  upon  trust  to  pay  and 
apply  the  same  unto  and  amongst  all  and  every  of  his 
children,  share  and  share  alike. 

It  appeared  by  the  Master's  report,  that  Noah  and 
Martha^  and  a  married  daughter  named  Mary,  were 
children  of  the  testator  by  his  first  wife,  and  that  Sarah, 
Joseph^  Robert,  and  WHliam  were  children  by  his  second 
wife,  but  that  Sarah  was  bom  before  marriage. 

The  question  was,  whether  Sarah  could  take  any  in- 
terest in  the  property  devised  and  bequeathed  by  the 
testator  to  his  children  generally. 


ArgwMiu.         Mr.  Kenyon  Parker  and  Mr.  Daniel,  for  the  trusteea 

The  Solicitor-Oeneralj  Mr.  Sandys,  and  Mr.  0.  M. 
BoupeU,  for  the  infant  Defendants,  (other  than  Sarah,) 
contended,  that  the  word  ^'  children  "  must  be  construed 
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to  mean  legitimate  children  exclusiyely:  Wilkinson  y.        1349. 
Adam  (a),  Frcuer  ▼.  PigM  (b),  Bagley  v.  MoUard  (c)» 
Dover  v.  Alexander  (cQ. 

Mr.  Temple  and  Mr.  ifibw  appeared  for  other  parties.     -^•y««w»«« 


Mr.  SeUpyn,  for  the  Defendant  Sarah. 

The  testator  has  upon  his  will  defined  the  meaning 
which  he  attached  to  the  word  "children,"  by  describing 
Sarah  as  one  of  them.  There  is  no  absolute  rule  that  le- 
gitimate and  illegitimate  children  may  not  take  under 
the  same  description,  if  it  be  sufficiently  plain  that  such  is 
the  meaning  of  the  testator.  The  rule  is,  that,  in  the  pri- 
mary sense  of  the  word,  legitimate  children  only  are  com- 
prehended ;  but  if  such  a  restriction  be  inconsistent  with 
the  general  disposition  of  the  will,  the  more  enlarged 
meaning  may  be  adopted.  The  only  consistent  inter- 
pretation of  the  language  in  this  case  would  include 
Sarah:  Beachcroft  v.  Beachcroji  (e),  Bayley  v.  Snel- 
ham  (/),  Oill  v.  Shdley  {g\  Meredith  ▼.  Farr  (h). 

The  case  of  James  t.  Smith  (%),  and  2  Jarman^s  Tr. 
Wills,  p.  144,  were  also  cited. 


Vice-Chaitoelloe  : — 

There  is  no  doubt  as  to  the  general  rule,  that,  if  the 
word  "  children  "  be  so  used  by  the  testator  that  it  can 
be  possibly  understood  to  mean  legitimate  children  only, 
it  will  not  be  extended  to  others.     If,  however,  the  will 
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(a)  1  V.  &  B.  422. 

(b)  1  Younge,  354. 

(e)  1  Ru88.  &  My.  581. 
{d)  2  Hare,  276. 
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plainly  refers  to  given  individuals,  and  it  be  clear  that 
they  are  described  by  the  word  "  children,"  the  Court  is 
not  precluded  by  any  of  the  received  rules  of  law  from 
giving  effect  to  the  intentions  of  the  testator.  There 
cannot  be  any  doubt  in  this  case  of  the  testator's  inten- 
tion to  include  Sarah  amongst  the  children  to  whom  he 
has  given  the  residue  of  his  property.  It  appears  to  me, 
that,  in  order  to  prevent  8arah  from  taking,  I  must  give 
to  the  word  ''  children  "  in  this  will  a  meaning  contrary 
to  the  language  of  the  testator. 


ASHHURST  V.  MILL. 
MILL  V.  ASHHURST. 

A  SUM  of  10,000i  was,  by  a  settlement  of  July,  1782, 
charged  upon  certain  lands,  as  portions  for  the  younger 
children  of  Sir  John  Morshead  and  Dame  Elizabeth  his 
wife,  as  the  father  and  mother  should  by  deed  appoint, 
and  subject  to  life  interests  in  the  father  and  mother;  a 


By  a  deed  of  appointment,  of  the  1st  of  January,  1800, 


1847. 
Jfareh  I5th. 

1848. 
AprU  I6ih  & 

27th, 
Dec.  I4th. 
A  ram  of  mo- 
ney WM  chaigo 
edupon  an 
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tion! for  jowDg- 
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cording to  the 
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Ske^*3fect*ato  *®™^  ^^  ^^^^  years  in  the  lands  was  created  to  raise 

their  deaths;        giich  SUm. 
and  the  parents, 
in  contemplap 
tion  of  the  mar- 
riage of  their 
daughter,  and 

of  a  settlement  which  her  intended  hnshand  proposed  to  make,  rapointed  50002.,  part  of  the  sum 
so  chaiged,  to  the  daughter,  in  case  the  marriage  should  take  effect. 

By  a  settlement  of  the  same  date,  a  jointure  was  secured  to  the  daughter  by  the  husband. 
The  marriage  took  place,  and  some  years  afterwards,  the  father  being  then  dead,  an  anangemcnt 
was  made  for  the  sale  of  the  estate,  and  for  the  investment  in  the  funds  of  the  sum  necessary  to 
provide  for  the  portions.  The  money  was  accordingly  raised,  and  invested  in  the  names,  among 
others,  of  the  daughter  and  her  husband,  and  a  declaration  executed,  in  which  the  trusts  of  the 
stock  purchased  with  the  50002.  was  declared  to  be  (subject  to  the  life-interest  of  the  mother)  for 
the  daughter  absolutely.  Alter  the  death  of  the  fother  and  mother  and  the  husband,  the  Courts 
at  the  suit  of  the  representative  of  the  husband,  rectified  the  declaration  of  trust  by  declaring  the 
50002.  to  be  the  property  of  the  husband,  inasmuch  as  it  did  not  appear  that  the  husband  in- 
tended to  part  with  his  interest  in  the  fund,  or  do  more  than  approve  of  the  change  of  security; 
the  declaration  of  trust  omitting  any  recital  of  the  settlement  on  the  marriage,  and  it  appearing 
from  the  letters  which  had  passed  between  the  solicitors  of  the  parties,  when  the  dedantion  was 
made,  that  neither  of  such  solicitors  was  aware  of  that  settlement,  or  of  its  effect  as  to  the  poi^ 
tion  of  the  daughter. 

Variation  of  the  effect  of  a  deed,  made  for  the  purpose  of  canying  into  effect  a  fionily  amu^ 
ment,  where  it  contained  a  declaration  of  right  inconsistent  with  the  actual  rights  of  the  parties, 
and  there  was  no  evidence  that  the  inconsistency  was  known  to  or  contemplated  by  the  parties 
or  thttr  solicitors,  or  that  their  Actual  rights  were  intended  to  be  altered. 
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between  Sir  John  Morshead  and  Dame  Elizabeth  his  wife  i847. 
of  the  first  part,  Sdina  their  daughter  of  the  second  part, 
and  Sir  Charles  MiU  of  the  third  part,  reciting  the  settle- 
ment of  1782,  an  intended  marriage  between  Sir  Charles 
MiU  and  Sdina,  and  that,  in  prospect  thereof,  Sir  John 
and  Lady  Morshead  had  agreed  to  appoint  5000^,  part 
of  the  10,000L,  for  the  portion  of  Sdina,  Sir  John  and 
Ladj  Morshead  in  pursuance  of  their  power,  and  in 
consideration  of  the  intended  marriage,  and  of  the  set- 
tlement which  Sir  Charles  Mitt  made  upon  the  said  Se- 
lina,  thereby  appointed,  that,  in  case  the  marriage  should 
take  efi*ect,  the  said  50002.  should,  after  their  own  deaths, 
be  raised  and  paid  to  Sdina^ 

By  the  settlement  on  such  marriage,  which  was  dated 
also  the  Ist  of  January,  1800,  Sir  Charles  MiU,  in  con- 
sideration of  the  marriage,  and  of  the  said  sum  of  50002., 
the  portion  of  Sdina  appointed  by  the  other  deed,  grant- 
ed to  Sdina  and  her  assigns  for  her  life,  in  case  the  mar- 
riage took  effect  and  she  should  suryiYehim,arent-charge 
of  5002.  a  year.  After  the  marriage,  in  March,  1 804,  Sir 
Charles  MiU  having  in  right  of  his  wife  received  a  le- 
gacy of  about  25002.,  granted  to  her  a  further  rent-charge 
of  5002.  a  year  for  her  life,  if  she  should  survive  him. 

Sir  John  and  hsidj  Morshead  had  three  children,  Fre- 
derick, John,  and  Sdina.  Sir  John  Morshead  died  in 
1813,  leaving  Lady  Morshead  and  the  three  children  sur^ 
viving.  Upon  his  death,  the  lands  comprised  in  the  term 
of  1500  years  became  vested  in  Sir  Frederick  Morshead, 
his  eldest  son,  for  an  estate  of  inheritance,  subject  to 
that  term.  Subsequently,  by  an  agreement  dated  in 
May,  1816,  Lady  Morshead  and  Sir  Frederick  agreed 
that  the  lands  should  be  sold,  and  that,  out  of  the  pro- 
ceeds of  the  sale,  the  10,0002.  should  be  invested  in  the 
names  of  trustees  for  Lady  Morshead  for  life,  and,  at 
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her  death,  for  the  parties  entitled  thereto.  The  lands 
were  accordingly  sold,  and  the  10,0001.  was  paid  to  Mr. 
Hayes,  of  the  firm  of  Messrs.  Budd  Jk  Hayes,  the  solici- 
tors of  Sir  Frederick  and  Lady  Marshead,  and  was  in- 
vested in  9539/.  4«.  lOd  Navy  5L  per  Cent  Stock,  in  the 
names  of  Sir  Charles  and  Lady  Mill,  John  Morthead,  and 
T.P.Hayes. 


The  question  in  the  cause  arose  upon  an  indenture, 
dated  the  28th  of  August,  1819,  being  a  declaration  of 
trust  of  the  95392. 4«.  lOd  stock. 

This  deed  was  made  between  Dame  Elizabeth  Mcr^ 
head  of  the  first  part,  Sir  Charles  Mill  and  Selina  his 
wife  of  the  second  part,  John  Morshead  of  the  third 
part,  T.  P.  Hayes  of  the  fourth  part.  Sir  Frederick  Mora- 
head  of  the  fifth  part,  and  Edward  Morshead  and  T.  H. 
Bvdd  of  the  sixth  part  It  recited  the  settlement  of 
1782,  the  appointment  of  January,  1800,  a  subsequent 
appointment  of  the  other  50002.  to  John  Morshead,  the 
death  of  Sir  John  Morshead,  the  agreement  of  May, 
1816;  that  administration  to  the  last  survivor  of  the 
trustees  of  the  term  of  1500  years,  limited  to  that  term, 
had  been  granted  to  T.  P.  Hayes;  that  several  parts  of 
the  estates  had  been  sold,  and  the  10,000L  paid  to  T.  P. 
Hayes;  that  T.  P.  Hayes  had,  at  the  request  and  by  the 
direction  of  Dame  Elisabeth  Morshead,  Sir  Charles  MUl, 
and  Sdina  his  wife,  and  John  Morshead,  invested  the 
same  in  95392.  4s.  lOd  Navy  52.  per  Cent  Annuities; 
and  it  proceeded  as  follows: — 


"  It  is  hereby  witnessed,  declared,  and  agreed,  by  and 
between  all  the  parties  hereto,  and  particularly  the  said 
Dame  Elisabeth  Morshead,  Sir  Charles  Mill,  and  Dame 
Sdina  his  wife,  and  John  Morshead,  do  hereby  severally 
agree,  declare,  and  direct,  that  they,  the  said  Sir  Charles 
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Mill  and  Dame  Sdina  his  wife,  John  Morshead,  and  T.  P. 
HayeSy  and  the  suryivors  or  surrivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  surviyor, 
shall  stand  and  be  possessed  of  and  interested  in  the 
said  sum  of  9539L  4«.  lOd.  Navy  5L  per  Cent.  Annuities, 
so  purchased  with  the  sum  of  10,0002.  sterling  as  afore- 
said, and  now  standing  in  their  names  in  the  books 
&a,  upon  the  trusts  hereinafter  mentioned,  expressed, 
and  declared,  of  and  concerning  the  same ;  that  is  to  say, 
upon  trust  to  pay  to  or  permit  and  suffer  the  said  Dame 
Elizabeth  Morshead  or  her  assigns  to  receive  and  take 
the  interest,  dividends,  and  yearly  proceeds  of  the  said 
sum  of  9539L  4&  lOd  Navy  51.  per  Cent  Annuities 
during  her  life,  for  her  own  use  and  benefit,  and  after 
her  decease,  in  trust  to  assign  and  transfer  one  equal 
half  part  of  the  said  sum  of  95392.  4^.  lOd  Navy  52.  per 
Cent  Annuities,  to  the  said  Dame  Sdina  MiU,  her  exe- 
cutors, administrators,  or  assigns,  to  and  for  her  or  their 
own  absolute  use  and  benefit;  and  to  assign  and  trans- 
fer the  other  moiety  thereof  to  the  said  John  MorAeadf 
his  executors,  administrators,  or  assigns,  to  and  for  his 
or  their  absolute  use  and  benefit '^ 


1847. 


The  dividends  on  the  fund  were  paid  to  Lady  More- 
head  during  her  life.  Sir  Charles  MiU  died  in  1835,  and 
his  widow  Selina  afterwards  tnarried  Mr.  Aehhurst 
Lady  Morshead  died  in  1845. 

Soon  after  the  death  of  Lady  Morshead,  it  became  a 
subject  of  dispute  whether  Mrs.  Ashhurst  was  entitled  to 
half  of  the  95392.  4«.  10(2.  stock,  in  respect  of  the  50002. 
appointed  to  her  by  the  deed  of  January,  1800;  or  whe- 
ther such  half  of  the  fund  was  part  of  Sir  Charles  Mill's 
estate. 


The  original  bill  was  filed  in  November,  1845,  by 
Mr.  Ashhurst  and  Selina  his  wife,  against  the  trustees 
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of  the  fund  and  the  personal  representative  of  Sir 
Charies  MiU,  claiming  the  moiety  of  the  9539L  4a.  lOd. 
stock,  under  the  deed  of  the  28th  of  August,  1819.  Sir 
/.  B.  MUl,  the  personal  representative  of  Sir  Charles  MiU, 
by  his  answer  insisted  that  the  declaration  in  the  deed 
of  August,  1819,  was  made  by  mistake.  Upon  the  hear- 
ing of  the  cause,  on  the  15th  of  March,  1 847,  the  Court, 
not  entertaining  any  doubt,  that,  upon  the  construction 
of  the  deed  of  the  28th  of  August,  1819,  the  Plaintiff 
Sdina  Ashhurst  was  entitled  to  the  moiety  of  the  stock, 
held  that  the  effect  of  the  deed  could  not  be  avoided  by 
way  of  defence,  on  the  ground  alleged;  and  that,  in  order 
to  determine  the  rights  of  the  parties,  treating  the  declar- 
ation contained  in  the  deed  of  the  28th  of  August,  1819, 
as  the  result  of  a  mistake,  a  suit  must  be  instituted  to 
impeach  the  deed.  The  Court  ordered  the  original 
cause  to  stand  over,  with  liberty  to  the  parties  to  file 
a  cross  bill  In  pursuance  of  the  leave  thus  given,  the 
second  suit  was  filed  in  April,  1847,  by  Sir  J,  B.  MUl^ 
against  Mrs.  Ashhurst  (her  husband  being  dead)  and  the 
trustees,  alleging  that  the  deed  of  August,  1819,  was 
only  intended  by  Sir  Charles  and  Lady  Mill,  and  the 
other  parties  thereto,  to  operate  as  a  substitution  of  the 
stock  for  the  charge  on  the  land,  and  not  to  have  any 
further  effect  or  operation;  and  it  prayed  a  declaration 
that  a  moiety  of  the  stock  was  a  part  of  the  personal  es- 
tate of  Sir  Charles  MiU,  and  that,  if  necessary,  the  deed 
of  the  28th  of  August,  1819,  might  be  rectified  by  ex- 
punging the  declaration  of  trust  therein  contained  of  a 
moiety  of  the  stock  in  favour  of  the  Defendant  Selina 
Ashhurst,  and  by  inserting,  in  lieu  thereof,  a  declaration 
that,  after  the  decease  of  the  said  Dame  Elizabeth  Mors- 
heady  the  said  moiety  of  the  stock  should  be  held  in 
trust  for  the  person  or  persons  who,  if  the  said  estates 
had  not  been  sold,  would  have  been  entitled  to  the  moi- 
ety appointed  to  the  Defendant  Selina  Ashhurst  of  the 
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sum  of  10,000/.  charged  thereon,  or  in  such  other  man- 
ner as  the  Court  should  think  fit. 

The  Defendant  Mrs.  Ashhurst,  by  her  answer,  said, 
that  she  was  satisfied,  firom  her  knowledge  of  the  busi- 
ness-like habits  and  character  of  Sir  Charles  Mill,  that 
he  never  signed  any  deed  relating  to  his  afiairs,  without 
previously  knowing  its  purport ;  that  their  marriage  set- 
tlement, of  January,  1800,  remained  in  Sir  Charles 
Mill's  possession  until  the  year  1824,  when  he  delivered 
the  same  to  her  (the  Defendant),  together  with  the  ap- 
pointment of  the  same  date,  and,  at  the  same  time,  de- 
sired her  to  keep  the  same,  as  they  would  be  of  use  to 
her;  that  she  was  ignorant  of  the  intentions  of  Sir 
Charles  Mill  and  the  other  parties  to  the  deed  of  Au- 
gust, 1819;  however,  she  believed  it  was  the  deliberate 
intention  of  Sir  Charles  Mill  that  she  (the  Defendant) 
should  have  the  5000L,  or  the  stock  which  represented 
the  same;  and  she  was  advised  that  he  had  sufficiently 
indicated  such  intention  by  executing  the  declaration 
of  trust,  and  by  subsequently  delivering  to  her  the  deed 
of  1800,  accompanied  with  the  expressions  referred  to. 


1847. 


It  appeared  that  Messrs.  Budd  &  HayeSy  the  solicitors 
of  the  Marshead  family,  by  whom  the  sale  and  transac- 
tions of  1819  were  conducted  on  their  behalf,  were  ig- 
norant of  the  contents  or  effect  of  the  settlement  of  Jan- 
uary, 1800.  Mr.  Daman,  a  solicitor  of  Momsej/y  acted  in 
the  transaction  for  Sir  Charles  and  Lady  MUL  All  that 
appeared  to  have  taken  place  in  the  course  of  the  com- 
munications between  the  parties,  having  direct  refer- 
ence to  their  interests  in  the  5000^.,  arose  upon  a  ques- 
tion suggested  by  a  conveyancer  who  examined  the  title 
to  the  estate  on  behalf  of  one  of  the  purchasers.  He 
had  observed,  ''  If  the  50002.  appointed  to  Lady  Mill 
was  settled,  the  settlement  should  be  recited,  and  the 
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trorteeB  made  parties.'"  Hr.  HayeSy  on  the  Ist  of  July, 
1819,  wrote  to  Mr.  Daman  with  reference  to  this  in- 
quiry, and  requested  an  answer  as  soon  as  possible. 
On  the  17th  of  July  Mr.  Daman  thus  replied  to  Mr. 
Hayes  :— 

''  I  waited  on  Sir  CharUa  and  Lady  JfiB  myself  this 
day,  and  they  approve  of  your  proposed  arrangement 
for  investing  the  money  in  the  funds ;  and  they  are  both 
quite  satisfied  that  the  5000J.  in  question  has  never  been 
the  subject  of  any  settlement  whatever.  Sir  Charles 
Man  settled  a  jointure  on  his  wife  previously  to  their 
marriage,  which  he  afterwarda  increased ;  and  Lady  MUl 
in  particular  is  quite  sure  that  it  was  understood  that 
her  portion  was  not  to  be,  and  that  it  never  was,  settled 
in  any  way.  As  I  did  not  act  for  Sir  Charles  MiU  at 
the  time  of  his  marriage,  I  was  not  before  aware  of  the 
above  circumstances/' 


Some  other  parts  of  the  correspondence  are  adverted 
to  in*  the  judgment.  The  draft  of  the  declaration  of 
trust  of  August^  1819,  was  prepared  by  Messrs.  Bndd  A 
HayeSy  and  approved  by  Mr.  Daman  on  behalf  of  Sir 
Charles  and  Lady  MilL  Mr.  Daana^n,  had  nnoe  died.  A 
letter  written  by  him  to  Messrs.  JJimM  A  ffayeSy  in  Jan- 
uary, 1820,  stated  that  he  had  written  a  full  explanation 
of  the  business  to  Sir  Charles  MiU,  and  sent  his  princi- 
pal derk  to  obtain  the  execution  of  the  deed  and  the 
power  of  attcmey,  to  enable  Lady  Marahead  to  receive 
the  dividends.  It  appeared  also  that  he  had  made  and 
retained  a  copy  of  the  declaration  of  tnet  for  &r  Chourles 
and  Lady  if  10^ 

The  Defendant  examined  Mr.  Coeks,  the  banker  of  Sir 
Charles  MiU,  who  deposed  to  his  capacity  for  and  ac- 
curacy in  business,  and  to  the  improbability,  in  hia  opin- 
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ion,  that  Sir  C^Mities  MUl  would  exeeute  any  deed  with- 
out knowing  its  effect 

The  two  cauaes  were  now  heard  together. 


1847. 


The  Solicitor-Oeneral  and  TKr.Lloydy  for  Mre.Aahhurst^ 
insisted  upon  the  plain  legal  effect  of  the  deed  of  Au- 
gust, 1819,  and  contended  that  there  was  no  evidence  of 
any  mistake.  Sir  Oharlea  MiU  was  not  bound  to  insist 
upon  his  marital  right  to  the  500021,  nor  was  he  bound 
to  insist  upon  the  right  which  the  deed  of  1800  gave 
him.  There  was  not  the  slightest  evidence  to  rebut  the 
supposition  that  he  intended  to  give  the  50002.  to  his 
wife.  That  intention  was  consistent  with,  and  woidd 
perfectly  explain  the  deed  of  August,  1819;  and  the 
wife,  by  her  answer,  has  distinctly  stated  her  belief  that 
Sir  Charle$  MiU  did  not  intend  to  exercise  his  rights  so 
as  to  deprive  her  of  the  benefit  of  her  portion.  There 
was  nothing  unreasonable  in  the  transaction.  In  such 
a  state  of  things,  the  Court  would  not  depart  firom  the 
effect  of  the  instrument.  If  a  doubt  or  ambiguity  arose 
as  to  the  intentions  of  the  parties,  the  rule  of  law  was, 
that  the  deed  must  be  taken  as  the  ultimate  expression 
of  that  intention :  Marqwit  ofBr0adaIbane  v.  Marquii  of 
Chandos  (a).  It  was  not  the  duty  of  the  parties  relying 
upon  the  instrument  to  shew  that  it  expressed  the  in- 
tention  of  the  parties  to  the  contract;  that  must  be  as- 
sumed. It  lay  upon  those  who  sought  to  alter  the  im- 
part of  a  deed  on  the  ground  of  mistake^  to  prove,  by 
the  clearest  evidence,  that  that  which  was  the  purpose 
of  all  the  contracting  parties  had,  by  some  error  in  lan- 
guage, failed  to  be  effected.  horiiThurlow/iXLShdbiMrney. 
IwhiqumQ)\  said,  ''  It  must  be  strong  irrefragable  evi. 


Affpummi. 


(a)  2  My.  A  Gr.  711,  740.  {b)  1  Bzo.  C.  0. 988, 841. 
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dence;''  and  Lord  Hardwidee,  in  HenJde  v.  The  Royal 
Exdvange  Assurance  C(ymp(my(a\  said,  ''It  ought  to  be 
the  strongest  proof  possible/'  The  equity  on  the  ground 
of  mistake,  and  not  of  fraud  (ImhamY.  Child(b))f  im- 
plied the  existence  of  a  common  mistake,  in  which  all 
the  parties  interested  partook.  So  far  from  there  being 
evidence  of  such  a  common  mistake,  it  was  denied  by 
Lady  JfcfiB, — it  could  not  appear  that  it  existed  in  the 
case  of  Sir  Charles  Mill,  for  he  was  dead,  and  the  deed 
which  he  had  executed  was  the  only  evidence  of  his  in- 
tention in  the  transaction;  and  the  case  against  the 
deed,  therefore,  entirely  failed.  The  deed  was,  more- 
over, a  family  arrangement,  which,  independent  of  the 
consideration  of  the  strict  rights  of  the  parties,  the  Court 
would  go  far  to  support:  SUxMey  v.  Stoddey  (c). 

Mr.  RoU  and  Mr.  Prior,  for  the  representative  of 
Sir  Charles  MiU,  denied  that  the  cases  of  rectification 
of  instruments,  on  the  ground  of  mistake,  were  confin- 
ed to  those  where  the  mistake  was  common  to  all  par- 
ties. If  any  party  to  an  instrument  had  parted  with 
an  interest  which  he  was  not  bound,  and  had  not 
intended,  to  convey,  or  if  an  interest  in  property,  of 
which  a  party  had  the  dominion,  had  been  vested  in 
others  in  a  manner  contrary  to  his  intentions,  the  Court 
would  relieve  against  the  error.  In  this  case,  there  was 
in  fact  no  doubt  that  the  right  of  Sir  Charles  MUl  to 
the  fund  in  question  had  escaped  the  attention  of  the 
parties;  and  this  was  in  truth  not  denied  by  the  an- 
swer of  Mr&  AshhursL  They  cit^d  Banrstow  v.  KHmng- 
ton{d)y  Duke  of  Bedford  v.  Marqvds  ofAbercom(e),  Mar- 
quis  of  Exeter  v.  Marchioness  of  Exeter  (/). 

Mr.  Oiffardy  for  the  trustees. 


(a)  1  Ves.  317,  319. 

(b)  1  Bro.  C.  C.  92. 

(c)  1  y.  A;  B.  23. 


{d)  5  Yes.  593. 

(e)  1  My.  A  Cr.  312. 

(/)  3My.&Cr.321. 
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Vicb-Chancbllob  : — 

The  facts  necessary  to  be  stated,  in  order  to  show 
upon  what  the  question  depends,  are  few  and  simple. 
In  April,  1819,  as  soon  as  the  sale  had  been  effected, 
a  correspondence  was  opened  between  Mr.  Hayes,  who, 
with  his  partner  Mr.  Budd,  were  solicitors  for  the  Mors- 
Jiead  family,  on  the  one  part,  and  Sir  Charles  Mill  on 
the  other  part,  with  a  view  to  the  completion  of  the 
conveyances  and  the  other  arrangements  consequent 
upon  the  sale.  Sir  Charles  Mill  put  the  affair  into  the 
hands  of  his  solicitor,  Mr.  Daman,  between  whom,  as 
solicitor  for  Sir  Charles,  and  Messrs.  Budd  Jk  Hayes,  or 
Mr.  Hayes  on  the  part  of  the  Morshead  family,  the 
correspondence  continued  down  to  the  end  of  the  year 
1819,  about  which  time  the  deed  dated  in  August, 
1819,  was  executed,  that  deed  having  been  approved 
by  Mr.  Darnan  on  the  part  of  Sir  Charles  Mill  Mr. 
Daman  is  dead,  and  no  material  evidence,  except  that 
which  is  furnished  by  the  correspondence  and  the  deed 
itself,  is  before  me.  Mrs.  Ashkwrst  does  not  by  her  an- 
swer suggest  that  Sir  Charles  Mill  ever  communicated 
to  her  any  intention  to  alter  the  title  to  the  moiety  of 
the  10,0002.,  which  he  acquired  under  the  deed  of  1819, 
or  to  give  her  any  beneficial  interest  in  it 


1847. 


J^idgmeni, 


The  first  observation  that  occurs  is,  that  the  recitals 
in  the  deed  of  August,  1819,  do  not  mention  the  deed 
of  the  Ist  of  January,  1800,  by  which  Sir  Charles  Mill 
became  entitled  to  the  moiety  of  the  10,000iL  It  con- 
tains all  the  recitals  material  to  shew  the  true  state 
of  the  title,  except  that.  It  contains  a  recital  of  the 
agreement  between  Lady  Morshead  and  Sir  Frederick 
Morshead,  that,  at  the  death  of  Lady  Morshead,  the 
10,000i  should  go  to  the  persons  entitled  thereto;  and 
then  follows  the  declaration  in  favour  of  Lady  MM 
and  John  Morshead,  which  is  in  accordance  with  the 
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title  shewn  hj  the  recitals,  but  is  not  in  aooordance 
with  the  true  state  of  the  title  as  affected  by  the  set- 
tlement of  the  1st  of  January,  1800.  Now»  if  there 
were  no  intention  on  the  part  of  Sir  Charles  MiB  to 
alter  the  title  to  the  moiety  of  the  10,0001.  by  the  deed 
of  August,  1819,  and  the  trust  in  faTour  of  Lady  MUl 
was  declared  upon  the  supposition  that  it  was  hers,  that 
is,  if  the  settlement  of  January,  1800,  was  merely  over- 
looked by  mistake,  it  can  scarcely,  I  think,  be  argued, 
that  Sir  Gharlea  Mill,  if  living,  would  not  have  been 
entitled  to  be  relieved  against  so  plain  a  mistake* 
Even  in  the  cases  of  compromise  of  disputed  rights^ 
arrangements  will  be  set  aside,  where  it  can  be  satis- 
factorily proved  that  the  parties  acted  under  a  mistake. 
On  this  point  the  dictum  of  Lord  JEldan^  in  SUKldey  v. 
Btooldey  (a)t  and  the  case  of  Harvey  v,  Cooke  (Jbi),  are 
authorities.  If  in  this  case  the  real  purpose  of  the 
deed  of  August,  1819,  were  to  chaoge  a  security  and 
nothing  more,  an  erroneous  declaration  of  right,  pro- 
ceeding from  a  mistake  such  as  I  now  suppose,  could 
not  be  permitted  to  affect  the  actual  right.  There  has 
been  no  delay  affecting  the  title  to  relief.  I^dy  More- 
head  died  in  18:lb5,  and  nothing  occuired  after  Au- 
gust, 1819,  to  call  attention  to  the  subject,  until  her 
deatL 


Then,  is  the  alleged  mistake  made  out?  It  is  ad- 
mitted that  the  arrangement  of  1819  arose  solely  out  of 
the  agreement  for  the  sale  of  the  estate  between  Lady 
MorJhead  and  her  son;  and  the  letter  Mr.  JTayes  wrote 
to  Sir  Cha/riee  Mill,  in  April,  1819,  opening  the  corre- 
spondence on  the  subject,  is  in  accordance  with  that 
fact;  and  it  is  deserving  of  notice,  that  Mr.  Hayee  in  that 
letter  writes  about  the  10,0002L,  as  if  it  were  unafiected 


(«)  1  Vsf.  t  B.  ao. 


(i)  4  Rusa  34. 
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by  any  dealings  sinoe  1782.  By  Mr.  DamarCu  letter  of 
the  9th  of  April,  1819>  in  answer  to  that  of  Mr.  Hayes, 
jErom  which  it  appears  that  Sir  Charles  Mill  had  handed 
the  business  over  to  him>  Mr.  Daman  treats  the  trans- 
action as  one  in  which  he  is  simply  to  see  that  the  deeds 
prepared,  or  to  be  prepared,  by  Mr.  Hayes  on  the  part  of 
the  MarAead  family,  are  in  accordance  with  the  rights 
of  Sir  Charles  MUL  In  the  next  letter,  dated  the  9th 
of  May,  Mr.  Hayes,  writing  to  Mr.  Danum,  says,  ^*  Out 
of  the  purchase-monies  10,0001.  is  to  be  invested  to  an- 
swer the  portions  of  Lady  MiU  and  Mr.  MarAead,  at 
Lady  Morshead's  death ; "  and  he  adds,  *'  Tou  will  get 
Sir  Charles  and  Lady  Mill  to  name  a  person  in  whose 
name  the  fund  should  be  invested.'^  In  this  letter 
again,  as  in  the  former,  Mr.  Hayes  treats  the  money  as 
belonging  to  Lady  MiU.  The  next  letter  is  dated  the 
30th  of  June,  1819,  from  Hayes  to  Daman,  and  the 
same  mistake  appears  to  be  continued.  Mr.  Hayes 
says,  "  I  think  the  best  names  for  the  investment  will 
be  Sir  Charles  MiU,  Lady  MiU,  Mr.  John  Marshead,  and 
myself  I  beg  you  will  submit  this  to  Sir  Charles 
and  Lady  Mill,  with  my  respects,  and  acquaint  them 
that  Lady  Morshead  and  Mr.  John  Morshead  will  ap- 
prove of  the  plan,  if  they  do.''  In  a  postscript  he  says, 
"  A  declaration  after  the  investment  is  completed  must 
be  signed  by  the  parties  in  whoee  name  it  is  made.'' 
The  parties  here  suggested  indnde  Lady  MUl,  who  had 
no  interest  in  the  fund.  Nothing  can  be  more  plain 
than  that,  up  to  this  time,  the  correspondence  had  pro- 
ceeded upon  a  mistake  as  to  Lady  Mill's  interest  in  the 
trust-monies.  The  next  letter,  dated  the  1st  of  July, 
1819,  from  Hayes  to  Daman,  puts  this  beyond  all  dis- 
pute. He  states  the  inquiry  which  had  been  made  by 
one  of  the  purchasers,  and  desires  an  answer  as  soon 
as  possible;  and  then  follows  a  letter  from  Daman  to 
Hoffss,  of  the  17th  of  July,  in  which,  after  apologising 
for  the  delay,  he  says,  "  I  waited  on  Sir  Charles  and 
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Lady  MiU  myself  this  day,  and  they  approve  of  your 
proposed  arrangement  for  investing  the  money  in  the 
funds,  and  they  are  both  quite  satisfied  that  the  50001L 
in  question  has  never  been  the  subject  of  any  settle- 
ment whatever.  Sir  Charles  MiU  settled  a  jointure  on 
his  wife  previous  to  their  marriage,  which  he  after^ 
wards  increased;  and  Lady  MiU,  in  particular,  is  quite 
sure  that  it  was  understood  that  her  portion  was  not 
to  be,  and  that  it  never  was,  settled  in  any  way.  As  I 
did  not  act  for  Sir  Charles  MiU  at  the  time  of  his  mar- 
riage, I  was  not  before  aware  of  the  above  circum- 
stancea"" 

It  is  plain  from  the  expression  in  that  letter,  that 
the  parties  spoke  from  recollection  (which  in  fact  was 
perfectly  accurate),  that  the  5000i  was  not  the  sub- 
ject of  the  marriage  settlement.  But  there  is  no- 
thing, down  to  this  point,  favourable  to  the  supposition 
that  the  attention  of  Sir  Charles  MiU  or  Daman  was 
called  to  the  settlement  of  the  1st  of  January,  1800,  ex- 
cept the  reference  in  Hayes's  letter  of  the  1st  of  July, 
1819,  to  the  appointment  of  5000Z.  to  Lady  MiU;  and 
there  is  no  groimd  for  supposing  that  Mr.  Daman  knew 
of  any  reason  for  the  use  of  the  name  of  Lady  MiU  as 
one  of  the  trustees  of  the  fund. 

In  this  state  of  things,  the  declaration  of  trust  pre- 
pared by  Hayes  was  sent  to  Daman,  and  it  appears  to 
have  been  approved  by  him  on  the  part  of  Sir  Charles 
before  the  18th  of  December,  1819;  for  on  that  day 
Hayes  sends  the  engrossment,  and  says,  "  You  have  the 
draft  of  the  deed  in  case  you  like  to  examine  the  en- 
grossment with  it.""  Nothing  afterwards  occurred  in  the 
correspondence  requiring  notice,  except  that  Daman 
mentions  that  he  had  requested  Lady  MiWs  signa- 
ture. From  what  took  place  it  is  impossible  to  infer 
that  anything  was  contemplated  beyond  a  transfer  of 
security. 
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Then,  as  to  the  deed  of  August,  1819.  It  was  pre- 
pared by  Mr.  HayeSy  and  follows  exactly  the  course 
which  the  original  mistake  would  lead  one  to  expect. 
It  recites  documents  which  shew  a  title  in  Lady  MiU. 
The  recital  of  the  intention,  that,  at  the  death  of  Lady 
Morshead,  the  money  is  to  be  paid  "  to  the  parties  enti- 
tled thereto,"'  must  in  construction  mean  entitled  there- 
to according  to  the  preceding  recitals;  and  the  subse- 
quent declaration  following  upon  it  is  (in  effect),  as 
matter  of  construction,  only  a  declaration  that  such  are 
the  rights  of  the  parties.  Upon  this  alone  I  think  the 
same  conclusion  follows. 
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Then,  what  is  the  theory  which  is  to  explain  this?  It 
is,  that  Sir  Charles  MiU  privately  instructed  Damcm  that 
Lady  MiU  was  to  have  the  6000i.  I  confess  I  cannot 
admit  that.  The  theory  supposes  that  the  real  state 
of  the  title  was  present  to  the  mind  of  Sir  Charles  MiU. 
If  so,  why  did  he  conceal  the  state  of  the  title,  when 
the  result  of  his  supposed  intention  to  benefit  Lady 
MM  is  stated  upon  the  face  of  the  deed  The  hypo- 
thesis is  too  extreme  to  be  admitted;  and  when  to  this 
is  added  Mr.  Cock's  evidence,  the  theory  is  still  more 
inadmissible  The  evidence  of  Mr.  Cocks  is,  that  Sir 
Charles  MiU  was  a  man  of  business,  and  not  likely  to 
execute  a  deed  which  he  did  not  thoroughly  under- 
stand, or  without  knowing  what  his  rights  wera  This 
cannot  be  said  to  be  consistent  with  the  fact  that  Sir 
Charles  MiU  should  have  executed  a  deed  intending 
thereby  to  confer  a  benefit  upon  his  wife,  such  deed 
not  setting  out  the  state  of  the  title  to  the  property 
to  which  it  related,  or  in  any  manner  shewing  that 
he  was  not  merely  transferring  the  property  for  the 
purpose  of  security,  but  was  in  fact  parting  with  it  I 
cannot  see  that  the  statement,  that  the  deed  of  settle- 
ment was  actually  delivered  by  Sir  Charles  MiU  to  Lady 
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1847.        MiU  at  all  affects  the  question  of  the  intentioo  of  Sir 
Charles  MUl  in  executing  the  declaration  of  trust 

The  decree  will  direct  the  dismissal  of  the  first  bill, 
and  the  transfer  of  the  fund  in  the  second  suit.  The 
case  is  not  one  in  which  costs  should  be  giyen. 


[Affirmed  14th  December,  1846.] 


1848. 
24!Kif  A  PHILLIPSON  V.  GATTY. 

W;'  GATTY  V.  PHILLIPSON. 

Nov,  7th,  ril 

A  ce^iU  ^u4  X  HE  Defendants,  OaUy  and  Owen,  were  trustees  of  a 

taglSS*Arf  8^°^  of  4539t  Ss,  lOd.  SI.  per  cent.  Consols,  which  they 

tnut,  but  not 

receiyiog  any  benefit  from  it,  or  conniving  in  it  for  any  purpoae«  and  not  reoogniainfl  the  tnni- 
action,  is  not  precluded  from  compliuning  of  it  merely  on  the  ground  that  he  abitained  from  mak- 
ing luch  comidaint  until  long  after  he  fint  knew  of  it 

Where  stock  stood  invested  in  trust,  for  the  mother  for  life,  with  remainder  to  her  son  and 
daughter  and  their  children,  the  daughter  knew  of  an  application  by  the  son  for  a  loan  from  the 
trustees  of  part  of  the  trust-monies,  upon  his  personal  security,  and  that  the  trustees  were  willing 
to  make  the  loon,  with  ^e  consent  of  her  mother,  the  tenant  for  life,  and  that  the  loan  was,  in 
foct,  afterwards  made.  The  daughter  objected  to  the  loan  in  her  oommunicataons  with  her  mo- 
ther, but  did  not  otherwise  oppose  it»  and  had  not  any  communication  with  the  trustees  on  the 
subject : — ffdd,  that  this  was  not  such  acquiescence  on  the  part  of  the  daughter  to  the  loan  as  to 
preclude  her  from  charging  the  trustees  with  the  breach  of  trus^  in  a  suit  instituted  seven  yean 
after  the  transaction  took  place. 

JIdd,  also,  that  the  daughter  was  not  precluded  from  so  chaiving  the  trustees,  by  the  foet  that 
she  knew  that  the  mother  had  (untruly)  stated  to  her  son  that  she  (the  daughter)  had  consented 
to  the  loan,  such  statement  of  the  daughter's  consent  never  having  heen  communicated  to  the 
trustees,  or  constituted  any  part  of  the  sanction  or  authority  under  which  they  acted. 

It  was  not  necessary  to  decide  the  simple  case,  whether,  if  the  daughter  had  permitted  Uie  son, 
in  the  belief  that  the  daughter  assented  to  it,  to  obtain  the  loan  from  the  trustees,  they  ooold 
have  availed  themselves  of  any  defence  to  the  suit,  which  the  son  might  have,  as  against  the 
daughter;  for,  in  this  case,  the  letters  of  the  son  to  the  mother,  requesting  the  loan,  and  upon 
which  the  mother^s  consent  was  given,  proposed  not  to  affect  the  daughter's  rights  as  against  the 
trustees. 

An  investment  by  trustees  of  218Si.,  trust  ftmds,  which  they  were  empowered  te  lend  on  real 
security,  in  a  mortgage  of  hoiise  property  in  a  town,  occupied  for  commercial  purpose,  and  valued 
at  28002.,  a  value  also,  in  some  measure  dependent  on  the  performance  of  covenants, — hM  not 
to  be  justified. 

Where  trustees,  having  power  to  invest  on  Government  or  real  security  and  vary  such  invest- 
ment frt>m  time  to  time,  sold  out  stock  for  the  purpose  of  investing  the  produce  of  the  stock  in  a 
mortgage  which  they  were  not  justified  in  taking,  it  was  hM  that  the  uourt  could  not  treat  the 
■ale  of  the  stock  as  lawfiil,  and  the  investment  as  unlawful,  so  as  to  satisfy  the  trust  by  replacing 
the  money;  but  that  the  whole  must  be  treated  as  one  unjustifiable  transaction,  and  that  the 
trustees  must  replace  the  stock. 

Where  trustees  lent  the  trust-monies  to  one  of  the  outttu  que  huat,  upon  a  contract  which 
constituted  a  breach  of  tnis^  the  Court  in  a  suit  by  the  trustees  against  all  the  attma  que  tnu^ 
refiued,  as  against  the  cestui  que  trust  who  had  obtained  the  loan,  to  make  a  decree  ror  the  re- 
payment of  uie  money,  contrary  to  the  terms  of  the  contract 
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held  upon  the  trusts  of  a  settlement,  and  of  an  appoint- 
ment made  in  exercise  of  a  power  contained  in  the  set- 
tlement At  the  time  of  the  transactions  which  were 
the  subject  of  these  suits,  the  fiind  stood  upon  trust  for 
Eliza  PhiUipaon  for  her  life,  and  after  her  decease,  for  her 
son  Richard  Phillipson  and  her  daughter  Mary  Ann 
PhUUpaony  in  equal  shares;  and  in  the  event  of  either 
Richard  or  Mary  Arm  dying  in  the  lifetime  of  their 
mother  leaving  issue,  the  share  of  him  or  her  so  dying 
was  to  go  and  be  equally  divided,  if  more  than  one, 
among  his  or  her  child  or  children  in  equal  shares;  but 
in  case  of  the  death  of  either  Richaard  or  Mary  Ann^  in 
the  lifetime  of  the  mother,  without  leaving  issue,  the 
share  of  him  or  her  so  dying  was  to  go  to  the  survivor. 

The  settlement  creating  the  trust  empowered  the 
trustees  from  time  to  time,  with  the  consent  in  writing 
of  the  husband  and  Eliza  Phillipson  the  wife,  and  the 
survivor  of  them,  to  invest,  sell  out,  and  reinvest  the 
trust-monies  in  the  public  funds  of  Great  Britain,  or 
upon  real  security  in  the  same  kingdom.  Eliza  Phil- 
lipson had  survived  her  husband. 

In  1835,  a  sum  of  21912. 15s.  8<2.  Consols,  part  of  the 
trust  funds,  was  sold  out,  for  the  purpose  of  raising 
20002.  sterling,  which  was  lent  upon  mortgage  to  a  Mr. 
Wynne,  thereby  reducing  the  trust  stock  to  23472. 10&  2A 
Consols.  Wynne's  mortgage  was  afterwards  paid  off, 
and  the  20002.,  instead  of  being  invested  according  to 
the  terms  of  the  trust,  was  lent  to  Richard  Phillipson 
the  son,  upon  his  personal  security.  This  step  was  taken 
with  the  consent  of  Eliza  PhiUipson,  communicated  in 
a  letter  from  her,  dated  the  1st  of  October,  1837,  to  OaUy 
and  Owen,  the  trustees  (Exhibit  X),  which  was  in  the 
following  words: — 

''  Gentlemen, — I  have  reconsidered  the  subject  in 
question  since  I  wrote  to  you^  and  I  beg  to  inform  you 
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184a  ^^^^  ^  ^^^  ff^^  ^7  sanction  to  your  advancing  my  son 
Mr.  Richard  PkiUipson  the  sum  of  2000Z.,  now  in  loan 
to  Mr.  W.  W.  E.  Wynney  and  to  allowing  the  annual 
interest  to  go  towards  the  annual  allowance  I  make 
him.'' 

The  loan  to  the  son  was  carried  into  effect  by  an  in- 
denture of  the  9th  of  November,  1837,  made  between 
the  son  and  the  trustees,  reciting  the  title  of  the  parties 
to  the  trust  fund,  and  that  Richard  Phillipson,  having 
occasion  for  the  loan  of  2000^.,  had  requested  the  trus- 
tees to  lend  him  that  sum,  which  they  had  agreed  to  do, 
out  of  monies  belonging  to  them  on  a  joint  account, 
upon  the  same  being  secured  by  mortgage  of  the  share 
of  Richard  PhiUipaon  in  the  monies  in  which  he  was 
interested  under  the  settlement;  and  Richard  PhiUipson 
thereby  assigned  his  share  of  the  funds  comprised  in 
the  settlement  to  the  trustees,  with  a  proviso  for  a  re- 
assignment in  case  Richard  PhiUipson  should  pay  inter- 
est on  the  same  at  U,  per  cent,  half-yearly,  and  repay 
the  principal  to  the  trustees  within  six  months  after 
the  death  of  Eliza  PhiUipson;  which  Richard  PhiUipson 
also  thereby  covenanted  to  do. 

In  March,  1838,  the  trustees,  at  the  proposal  of  Ri- 
chard PhiUipson,  sold  out  the  2347t  10&  2d,  Consols,  and 
lent  the  produce  of  the  sale,  amounting  to  21 83Z.  3&  8d, 
to  a  Mr.  Langstaffe,  upon  mortgage  of  a  freehold  dwell- 
ing-house, shops,  and  warehouses,  in  the  town  of  North- 
ampton.  Part  of  this  property  had  been  demised  by 
Langataffe  for  a  term  of  years,  with  other  property,  of 
which  Langstaffe  was  himself  lessee;  and  by  the  terms 
of  the  demise  Langstaffe  was  bound  to  keep  the  demised 
premises  in  repair.  In  1841  the  lessor  of  the  lease- 
hold portion  of  the  premises  comprised  in  Langstaffe* 8 
demise,  recovered  that  portion  of  the  property  in  eject- 
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ment,  owing  to  a  breach  of  covenant  by  Langstaffcj  in 
omitting  to  repair,  and  bis  lessees  thereupon  determined 
their  tenancy  of  the  freehold  portion  of  the  premises 
comprised  in  the  mortgage,  which  thenceforward  re- 
mained unoccupied. 

The  original  bill  was  filed  in  March,  1844,  by  Mary 
AnnPhiUipsan  the  daughter  (a),  insisting  that  the  loan 
of  the  2000Z.  to  Richard  PhiUipaan  was  a  breach  of 
trust,  and  that  the  loan  of  the  remainder  of  the  trust* 
monies  on  the  Northampton  martgage  had  been  made 
upon  the  security  of  property  of  inadequate  value;  and 
praying  that  the  trustees  might  be  decreed  to  replace 
the  entire  sum  of  45392. 6s.  lOd.  Consols.  The  trustees 
thereupon  filed  their  cross  bill  against  Sliza  PhiUip- 
son,  Richard,  and  MaryAnriy  charging,  that,  in  the  em- 
ployment of  the  trust-money,  Richard  PhiUipsan  had 
been  throughout  the  agent  of  his  mother  and  sister, 
and  that  all  which  was  complained  of  in  the  original 
suit  had  been  done  with  the  knowledge  and  sanction  of 
the  three;  that,  if  Mary  Ami  had  not  previously  sanc- 
tioned the  transactions  in  question,  she  knew  of  them 
at  the  time,  and  had  not  objected  to,  but  had,  on  the 
contrary,  acquiesced  in  them ;  and  that,  whatever  the 
rights  of  any  children  of  Richard  or  Mary  Arm  might 
be,  neither  Sliza  PhiUipson  nor  Ridiard  or  Mary  Ann 
were  entitled  to  complain  of  the  state  of  the  trust  funds. 
The  trustees  also  by  their  answer  to  the  original  suit 
insisted,  that  the  property  comprised  in  the  N'orihamfip- 
ton  mortgage  had  been  of  adequate  value  at  the  time 
the  mortgage  was  made.  The  cross  bill  prayed,  that 
Richard  PhiUipson  might  be  decreed  to  repay  the  trus- 
tees the  20002.,  that  the  advance  might  be  declared  to 
have  been  made  with  the  consent  of  Eliza  PhiUipson^ 
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and  that  the  trustees  might  be  indemnified  out  of  her 
life  interest  and  the  interest  of  Michard  in  the  trust 
funda  With  regard  to  the  NorthampUm  mortgage,  the 
trustees  hj  their  cross  bill  offered  to  deal  with  the  se- 
curity as  the  Court  should  direct,  and  prayed  a  declara- 
tion that  they  were  not  liable  to  make  good  any  loss 
owing  to  a  deficiency  in  the  security;  and  that  JEUza 
PhiUipsofty  Richardy  and  Mary  Ann  might  pay  the  costs 
of  the  cross  suit,  and  the  two  former  the  costs  of  the 
original  suit 


Evidence  was  gone  into, — ^first,asto  the  alleged  agency 
of  Richard, — secondly,  as  to  the  sanction  of  or  acquies- 
cence in  the  loan  to  him  by  the  mother  and  sister, — and, 
thirdly,  as  to  the  adequacy  of  the  value  of  the  property 
comprised  in  the  Northampton  mortgage,  and  the  alleged 
concurrence  of  the  cestuia  que  trust  in  taking  that  se- 
curity. 


The  CSourt  decided,  that  the  point  made  by  the  trus- 
tees, of  the  general  agency  of  Richard,  or  his  general 
authority  to  act  for  his  mother  and  sister,  had  not  been 
established  The  special  authority  given  by  Eliza  PhU- 
Upson  for  the  loan  to  Richard  was  not  disputed.  The 
privity  or  acquiescence  of  Mary  Ann  was  sought  to  be 
shewn  by  the  fact  that  she  was  with  her  mother  when 
the  application  of  her  brother  for  the  loan  of  the  20002. 
was  made, — that  the  letter  of  her  mother,  sanctioning  the 
loan,  was  read  to  her  before  it  was  sent, — and  that  the 
mother,  in  a  letter  to  Richard,  dated  the  Ist  of  October, 
1837,  (Exhibit  W),  after  referring  to  the  reluctance  of 
Mary  Ann  to  assent  to  the  proposal  as  to  the  loan,  adds, 
**  However,  I  am  happy  to  inform  you,  she  desires  me  to 
say,  she  will  accede  to  your  desire  in  consenting  to  my 
writing  to  Mr.  &a%  to  lend  it,  as  you  will  see  on  the 
other  side.'*    The  letter  concluded,  "  Will  you  tear  off 
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the  half  aheet,  and  direct  it  to  Mr.  Oattyf  This  r^ 
ferred  to  the  letter  (Exhibit  W),  which  was  written  on 
the  same  sheet.  It  did  not  appear  that  this  statement 
of  the  mother,  as  to  Mary  Ann^  had  been  communicated 
to  the  trustees;  and  the  mother,  bj  her  evidence  in  the 
cause,  stated,  that  the  representation  as  to  Mary  Awn 
having  acceded  to  her  brother's  desire  was  untrue,  and 
that  the  passage  in  the  letter  to  that  effect  was  written 
without  the  consent  and  against  the  will  of  Ma^ry  Ann. 
The  letters  C!iRidMrdPhilMps(m  to  his  mother,  request- 
ing the  loan  of  the  20002.,  stated  that  the  trustees,  who 
were  persons  of  honour  and  responsibility,  would  be 
personally  responsible  to  Mary  Ann  and  to  the  infant 
cutfwia  que  trust  The  evidence  went  to  show  that  Mary 
Ann  had  objected  to  the  loan  of  the  20002.  to  her  bro- 
ther, but  it  did  not  appear  that  the  fact  of  her  objecting 
to  it  had  been  communicated  to  the  trustees. 


521 


1848. 


SuOemeid, 


With  respect  to  the  Northampton  mortgage,  it  ap- 
peared that  the  proposal  to  change  the  investment  from 
stock  to  real  security  had  been  made  by  Richard  PhUr 
lipaon  in  a  letter  to  Mr.  Oatty,  one  of  the  trustees,  dated 
the  12th  of  October,  1837,  which  was  as  follows: — 
"  There  is  a  srmi  in  Consols,  23472.,  the  remainder  of 
the  sum  in  trust  to  you  and  Owen,  This  produces  my 
mother  nearly  702.  a  year,  but,  if  sold  out  at  the  pre- 
sent price  of  stock,  it  would  fetch  22502.,  which,  at  42. 
per  cent,  on  mortgage  will  yield  her  902.  a  year.  I 
therefore  propose  that  you  should  place  it  out  on  a 
secure  mortgage,  taking  an  early  opportunity  of  realis- 
ing at  the  high  price  of  stock.  I  have  written  to  her 
on  the  subject,  and  will  try  and  get  a  good  freehold  se- 
curity in  Warwickshire''  The  proposal  for  the  NorOir 
ampton  mortgage  was  afterwards  made  by  Richard 
PhiUipaon,  and  it  was  accepted  at  his  suggestion.  At 
the  time  the  security  was  taken,  the  property  was  si- 
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tuated  in  a  very  adyantageous  position  for  mercantile 
purposes,  and  it  had  been  a  short  tune  before  valued, 
with  a  view  to  another  mortgage  then  in  contempla- 
tion, at  28002.  In  1842  the  trustees  had  offered  the 
property  for  sale,  but  no  more  than  18002.  was  bid  for 
it  A  depreciation  in  the  value  had  arisen  from  the 
unforeseen  circumstance  of  the  trade  being  diverted 
from  Northampton  by  the  subsequent  formation  of  rail- 
ways passing  at  a  distance  from  it  A  portion  of  the 
property  had  been  demised  at  902.  a  year,  by  a  lease, 
of  which  upwards  of  ten  years  were  unexpired;  but 
the  continuance  of  that  lease  was  dependent  on  the 
performance  of  covenants  by  La/ngstaffe^  and  was,  after 
the  mortgage,  determined  by  his  default,  as. above 
stated. 


Argumao.         Mr.  Walker  and  Mr.  Oiffard,  for  Mary  Awn  Ph%U%p8on. 

The  Solicitor-Oeneral  and  Hr.  Raschy  for  Eliza  Phil- 
Kpaon  and  Richard  PhiUipson. 

Mr.  BethOl,  Mr.  Wood,  and  Mr.  E.  F.  Smith,  for  the 
trustees. 

The  cases  cited, — on  the  title  of  the  cestuis  que  trust 
to  relief,  and  on  the  mode  of  adjusting  the  relief,  in  re- 
spect of  the  breach  of  trust,  as  between  the  tenant  for 
life  and  the  party  entitled  in  remainder,  who  had  sanc- 
tioned or  acquiesced  in  the  breach  of  trust,  and  the 
other  parties  interested  in  the  trust-monies,  were  Fvlr- 
lev  V.  Knight  (a),  Brice  v.  Stokes  (6),  Oregg  v.  Wdls  (c), 
Woodyatt  v.  Oresley  ((2),  Munch  v.  Cockerell  (e),  and 
Frcmco  v.  Franco  (/). 


(a)  6  Beay.  205. 
{h)  11  Ves.  319. 
{c)  10  A.  <b  £.  90. 


(d)  8  Sim.  180. 

(«f)  6  My.  h  Or.  178. 

(/)  3  Ves.  76. 
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On  the  question,  whether  the  trustees  were  justified 
in  making  the  investment  on  the  Noriha/nipton  mort- 
gage, Strickney  v.  SeweU  (a). 


1848. 


ViCB-CuAKCBLLOB,  (after  stating  the  facts  of  the  case) : —      Judgmau. 

I  am  of  opinion,  that  there  is  nothing  in  the  letter  X 
alone  which  can  be  read  against  Mary  Ann  PhiUipson, 
so  as  to  deprive  her  of  her  right  to  relief  against  the 
trustees.  The  letter  emphatically  expresses  the  sanc- 
tion of  Mijza  PhiUipson,  the  mother,  to  the  loan,  but  not 
that  of  Mary  Ann;  and  the  evidence  of  the  mother  is, 
that  Mary  Ann,  who  was  with  her  at  Paris  when  the 
letter  X  was  written,  objected  to  it.  The  trustees  could 
not,  upon  that  letter  alone,  have  acted  upon  the  suppo- 
sition that  they  had  the  Plaintiff's  sanction  for  what 
they  were  doing.  They  cannot,  upon  letter  X.  alone, 
successfully  contend  that  they  have  been  led  into  a 
breach  of  trust  by  anything  Mary  Ann  either  said  or 
did,  to  sanction  the  loan  before  it  was  made.  The  case 
of  the  trustees,  therefore,  as  against  her,  must  depend 
upon  some  subsequent  acquiescence  on  her  part  in  a 
known  breach  of  trust.  But,  in  absence  of  any  autho- 
rity precedent,  I  cannot  find  any  evidence  of  such  ac- 
quiescence as  should  deprive  her  of  her  right  to  enforce 
her  claim  against  the  trustees.  Had  she,  indeed,  with 
knowledge  of  the  breach  of  trust,  taken  any  benefit  from 
it,  or  recognised  the  transaction  with  Richard  PhiUipson 
as  valid,  the  case  might  have  been  otherwise ;  but  no- 
thing of  that  sort  appears.  Her  interest  in  the  2000Z. 
was  reversionary,  and  liable  to  be  determined  altogether 
in  favour  of  Richard  PhiUipson,  by  her  death  without 
issue  in  the  lifetime  of  her  mother.     The  case,  there- 
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fore,  in  the  strongest  way  of  stating  it  against  MaryAnUy 
is  simply  that  of  a  cestui  que  trust  discovering  a  breach 
of  trust,  and  not  complaining  the  instant  she  had  notice 
of  it  If  the  evidence,  upon  a  reasonable  construction, 
led  to  the  inference  that  Mary  Ann,  having  had  notice 
of  the  breach  of  trust,  had  connived  at  it  for  the  pur- 
pose of  accommodating  Richard  PhUlipson  or  consult- 
ing hi9  wishes,  a  diflPerent  conclusion  might  have  been 
come  to.  But  the  effect  of  the  evidence  on  my  mind  is 
the  opposite  of  this.  I  think  the  Plaintiff  had  her  own 
interests,  not  improperly,  in  view,  and  did  bond  fide 
object  to  the  loan  in  question;  and  the  only  observa- 
tion I  consider  her  open  to  on  this  point  is,  that  she 
appears  to  have  wanted  strength  of  mind  to  come  for- 
ward, in  the  first  instance,  and  oppose  herself  to  her 
mother  and  brother.  But  I  cannot  hold  the  trustees 
thereby  discharged  from  a  breach  of  trust,  for  which 
they  cannot  say  they  had  the  sanction  oi Mary  Ann. 


The  case,  however,  may  be  considered  as  open  to 
other  considerations,  when  viewed  with  reference  to 
the  letter  W,  from  the  mother  to  the  son.  The  son 
had  requested  his  mother's  sanction  to  the  loan  of  the 
2000t,  upon  personal  security,  saying  to  her  that  the 
trustees  were  willing  if  she  would  sanction  the  act 
This,  for  some  time,  she  had  refused  to  do,  on  the 
ground  that  Mary  Anns  interest  might  be  injured  by 
it  But  in  the  letter  W  she  states  that  Mary  Ann  had 
acceded  to  her  brother's  desire.  According  to  the  evi- 
dence of  Eliza  PhUlipson^  this  statement  was  untrue, 
and  Mary  Ann  objected  altogether  to  the  loan.  The 
letter,  however,  was  read  to  her  by  her  mother  before 
it  was  sent;  and,  though  she  objected  to  it,  she  had  not, 
as  I  have  already  observed,  strength  of  mind  enough 
openly  to  oppose  herself  to  the  acts  of  her  mother  and 
brother. 
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Now,  if  in  those  circumstances  the  letter  W  had  been 
communicated  to  the  trustees  by  Richard  PhiUipaon, 
that  circumstance,  coupled  with  the  fact  that  Mary 
Ann  PhiUipson  was  informed  of  its  contents,  though  she 
did  not  sanction  but  objected  to  the  statement  therein, 
that  she  consented  to  the  loan,  might  have  placed  the 
trustees  in  a  better  position  against  Mary  Ann  than 
they  now  stand  in ;  for  they  might  then  have  contended, 
that  she  had,  as  in  the  case  put  by  Lord  Eldon  in  Evans 
y.  BickneU  (a),  stood  by  and  permitted  them  to  act  upon 
representations  made  by  Richard  PhiUipson  respecting 
her  interests,  which  she  knew  to  be  false.  But  this  was 
not  the  casa  The  trustees  do  not  pretend  that  they 
knew  of  or  acted  upon  the  statement  in  letter  W.  The 
letters  they  rely  upon  in  their  answer  in  the  original 
suit  are  letter  X  and  the  letter  of  the  12th  of  October, 
1837,  from  Richard  PhiUipson  to  them;  and  in  the 
cross  suit  they  rely  upon  the  letter  X  alone,  and  ask 
no  relief  against  Mary  Ann  PhiUipson  in  respect  of  the 
2000Z.  It  is  not,  therefore,  part  of  the  case  of  the  trus- 
tees that  they  acted  upon  the  supposition  that  Mary 
Ann  sanctioned  beforehand  what  they  did. 
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There  is,  however,  a  question  yet  to  be  noticed  re- 
specting the  20002.,  by  which  at  one  time  I  felt  pressed. 
Admitting  that  the  trustees  were  not  misled  by  letter 
W,  it  in  terms  justified  Ridiard  PhiUipson  in  supposing 
that  Mary  Ann  consented  to  the  loan,  and  if,  acting  un- 
der an  impression  so  created  with  her  knowledge,  he 
has  made  a  contract  with  the  trustees,  which  the  letter 
authorised,  that  might  deprive  Mary  Ann  of  a  right  to 
complain  that  Richard  had  got  possession  of  the  money 
from  the  trustees;  and  if  she  were  barred  from  com- 
plaining of  that,  the  trustees  might  also  have  a  right  to 


(a)  eVes.  174. 
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contend  that  she  was  barred  from  complaining  of  their 
conduct  In  other  words,  they  might  have  had  a  right 
to  shelter  themselves  from  the  consequence  of  their 
breach  of  trust  under  a  case  made  by  Richard  PhiUip' 
son,  although  they  were  ignorant  of  that  case  at  the 
time  the  breach  of  trust  was  committed.  This  is  in 
material  points  distinguishable  from  the  case  I  have 
before  considered. 


Upon  the  best  consideration,  however,  I  can  give  the 
case,  I  think  the  trustees  cannot  so  protect  themselves. 
The  case,  I  may  observe,  is  not  a  case  specifically  made 
by  the  trustees  either  as  Defendants  or  as  Plaintiffs.  In 
the  cross  suit,  as  I  have  said,  no  relief  is  prayed  against 
Mary  Ann  in  respect  of  the  20002. ;  and  as  to  that,  the 
trustees  rely  upon  the  letter  X  and  the  letter  of  the 
1 2th  of  October,  1837;  and  that  alone  might  perhaps  be 
an  answer  to  the  case.  But  my  opinion  is,  that,  upon 
the  merits,  the  case  is  not  sustainable  by  the  trusteea 


The  trustees,  it  will  be  remembered,  are  supposed  to 
have  known  nothing  of  letter  W.  The  case  supposed 
is,  that  the  trustees,  having  acted  upon  letter  X  only, 
have  since  the  transaction  discovered  the  letter  W.  The 
case,  therefore,  must  be  tried  simply  and  entirely  between 
Mary  Ann  and  Richard  FhiUipson;  and,  in  considering 
this  point  in  the  case,  care  must  be  taken  to  distinguish 
which  of  the  letters  relating  to  the  20002.  are  brought 
home  to  the  knowledge  of  Mary  Ann  before  the  loan 
was  made,  and  it  will,  I  believe,  be  found  that  that 
knowledge  is  confined  to  the  letters  W  and  X,  and  the 
letter  of  the  12th  of  October,  1837.  Indeed,  if  all  the 
correspondence  between  the  mother  and  son  as  to  the 
2000Z.  were  read,  which  in  strictness  it  cannot  be,  it 
would  not  materially  affect  the  case  as  to  the  2000/.  as 
between  Mary  Ann  and  the  trustees.    The  inquiiy  upon 
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the  correspondence  must  be,  did  Mary  Ann  authorise 
Richard  to  borrow  the  trust  money  upon  terms  not  au- 
thorised by  the  trust,  so  as  to  discharge  the  trustees 
from  the  liability  to  her,  and  so  sanction  a  loan  by  the 
trustees  to  Richard  PhiUipson  upon  terms  such  as  are 
found  in  the  deed  of  the  9th  of  November,  1837,  a  loan 
upon  personal  security  not  to  be  called  in  until  six 
months  after  the  death  of  Eliza  PhiUipson.  If  Richard 
PhiUipson  cannot  make  out  such  a  case  from  the  cor- 
respondence, he  cannot  justify  the  transaction  in  ques- 
tion as  against  his  sister,  and  she  certainly  is  entitled 
to  have  the  case  strictly  construed  in  her  favour.  In- 
deed, when  the  correspondence  is  examined  at  large,  it 
will  be  seen  that  what  the  son  proposed  was,  that  the 
trustees  were  not  only  to  look  into  and  satisfy  them- 
selves of  the  sufficiency  of  the  security,  but  were  to  re- 
main liable  to  the  Plaintiff  for  any  deficiency.  This  is 
repeated  again  and  again  in  Richard  PhiUipson's  letters. 
In  effect,  by  acceding  to  Richard  PhiUipson's  wishes,  so 
far  as  by  not  contradicting  her  mother's  statement,  she 
assented  to  them  upon  his  terms,  and  those  terms  re- 
served her  rights  against  the  trustees,  which  are  within 
the  scope  of  this  suit.  I  cannot,  therefore,  consider  the 
deed  of  the  9th  of  November,  1837,  as  authorised  by  the 
statement  in  letter  W,  as  between  the  Plaintiff  and 
her  brother. 


1846. 


Phillipsoit. 
Judgment, 


The  case,  therefore,  stands  thus: — the  trustees  were 
originally  liable  for  20002.  They  have  no  defence  ex- 
cept under  Richard  PhiUipson;  and  the  supposed  case 
under  Richard  PhiUipson  fails.  I  think  this  is  so  upon 
the  whole  correspondence,  but  it  clearly  is  so  upon  the 
letters  of  the  Ist  and  12th  of  October,  1837,  which 
alone  are  brought  home  to  Mary  Ann  PhiUipson, 


Next,  as  to  the  Northampton  mortgage, — the  agency 
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Philupsoh. 
Jitdgment. 
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of  Richard  not  being  established, — ^the  case  resolves 
itself  into  that  which,  at  the  time  of  the  argument,  I 
supposed.  Did  the  trustees,  by  that  investment,  dis- 
charge themselves  from  liability  as  to  their  cestuis  que 
trust?  The  mortgage-money  was  21832L  The  value  of 
the  security,  taking  it  upon  the  evidence,  was  28001., 
supposing  the  covenants  in  the  lease  of  the  property  let 
with  it  to  be  observed.  The  covenants  relating  to  other 
property,  if  broken,  might,  as  they  did,  impair  the  value 
of  the  security.  The  property  did  not  consist  of  acres 
of  land,  which  may  be  let,  rendering  a  rent,  but  pro- 
perty in  a  town,  the  value  of  which  depends  upon  its 
position,  and  is  liable,  therefore,  to  be  affected  by  various 
changes.  It  was  suggested  that  the  alteration  created 
by  the  railroad  materially  affected  the  property.  I  have 
examined  the  case  oiStickney  v.  S€wdl(a),  and  it  appears 
to  me  impossible,  without  overruling  that  case,  that  I 
can  hold  that  this  was  a  proper  security;  and,  therefore, 
I  must  hold  in  the  first  suit,  that  the  trustees,  as  be- 
tween themselves  and  Mary  Ann,  did  not  by  that  mort- 
gage discharge  themselves  from  the  liability  to  her. 


Then  comes  another  material  question, — are  the  trus- 
tees to  replace  the  stock,  or  the  money  produced  by  the 
sale?  Mr.  Wood  argued  that  they  were  liable  to  make 
good  the  money  only,  distinguishing  the  sale,  which  he 
said  was  lawful,  from  the  investment,  which  I  have  de- 
cided to  have  been  a  breach  of  trust  My  opinion  is,  that 
the  trustees  must  replace  the  stock.  There  was  no  au- 
thority to  sell,  except  with  a  view  to  the  re-investment; 
and  here  the  sale  was  made  with  a  view  to  the  invest- 
ment I  have  condemned.  It  was  all  one  transaction, 
and  the  sale  and  investment  must  stand  or  fall  toge- 
ther. 


(a)  1  My.  <fe  Or.  8. 
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I  think  that  the  second  suit,  considered  as  a  cross  suit 
hy  the  trustees  against  Mary  Ann  PhiUipson',  does  not 
alter  the  case  as  it  stands  upon  the  original  suit.  Stop- 
ping here,  the  decree  would  be  a  decree  in  favour  of 
Mary  Arm,  as  Plaintiff,  against  the  trustees,  to  replace 
the  capital;  but  as  Mary  Ann  has  no  present  interest 
in  the  income,  the  question  would  remain,  how  is  the 
income  to  be  dealt  with ;  and  this,  according  to  the  com- 
mon course,  being  a  question  between  co-defendants, 
would  result  in  an  inquiry.  In  this  case,  however, 
the  trustees  have  filed  a  bill  against  Mary  Ann,  and 
against  the  mother  and  son,  making  claims  which  in- 
clude in  truth  the  application  of  the  income  of  the  fund 
to  be  brought  into  Court,  or  replaced  by  the  trustees. 
My  decision  upon  the  case  made  in  the  second  suit  will 
dispose  of  that  question,  and  therefore  dispense  with  the 
necessity  of  further  inquiry. 


1848. 


The  question  then  is — ^what  is  the  proper  decree  to  be 
made  in  the  second  suit? 


Eliza  PhiUipson  sanctioned  the  trustees  in  lending 
the  20002.,  if  they  thought  fit,  to  her  son ;  but  she  gave 
no  guarantee,  expressed  or  implied,  to  the  trustees  that 
she  would  replace  the  stock,  if  any  parties  more  re- 
motely interested  should  complain.  If  no  sanction  had 
been  given  by  her  to  the  loan,  and  if  there  be  no  con- 
tract between  her  and  the  son  binding  her  to  allow  the 
son  to  receive  the  income,  she  would  be  entitled  to  re- 
lief as  to  that.  It  does  not  appear  to  me,  that  any  con- 
tract between  the  mother  and  son,  which  the  Court  can 
act  upon,  has  been  proved ;  and,  therefore,  in  that  simple 
case  the  income  of  the  20002.  would  be  payable  to  the 
mother.  But  can  she  make  such  a  claim  against  the 
trustees?  I  think  not.  By  sanctioning  the  loan  of 
the  20001  to  Richard,  she  consented,  as  between  herself 
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Jydgmenit, 


and  the  trustees,  to  take  Richard  as  her  debtor  for  the 
income  of  the  2000Z.  during  her  life.  She  can  have  no 
claim  against  the  trustees,  therefore,  in  respect  of  that 
income,  unless  she  can  make  out  that  the  effect  of  the 
deed  of  the  9th  of  November,  1837,  is  to  create  a  loan 
upon  other  terms  than  those  sanctioned.  But  can  she 
successfully  contend  for  this?  Her  position  is  widely 
different  in  that  respect  from  that  of  Mary  Arm.  Mary 
Ann  gave  no  sanction  to  the  trustees  directly,  nor  did 
they  know  she  had  permitted  her  mother  untruly  to  re- 
present to  Richard  that  she  (Mary  Arm)  had  consented 
to  the  mother  herself  sanctioning  the  loan.  Eliza  Phil- 
Upson-,  after  a  long  treaty  for  the  loan  to  the  son  upon 
personal  security,  directly  sanctioned  the  trustees  in 
making  the  loan.  She  says,  indeed,  by  her  answer  to 
the  second  suit,  that  she  did  not  intend  to  sanction 
them  in  doing  any  act  not  authorised  by  the  original 
trust;  but  however  that  may  be,  I  cannot  excuse  her  as 
a  party  to  the  original  settlement  from  notice  that  a 
loan  upon  personal  security  was  a  breach  of  trust  The 
income  of  the  20002.  must,  therefore,  be  paid  to  the  trus- 
tees, and  she  must  through  them  get  it  from  Richard 
PhiUipson.  As  to  the  Northampton  mortgage,  Eliza 
PhiUipaon  must  receive  the  income  from  that  portion 
of  the  fund. 


The  next  point  is, — ^how  does  the  case  stand  between 
the  trustees  and  Richard  Phillipsonf  He  of  course  is 
liable  for  the  income  of  the  20002.,  and  cannot,  in  my 
opinion,  complain  of  the  Northampton  mortgage.  But 
is  Richard  PhiUipson  to  pay  the  20002.  at  once,  treating 
the  loan  as  a  breach  of  trust,  to  which  he  was  a  party, 
or  is  the  contract  of  the  9th  of  November,  1837,  to 
stand  good  as  between  him  and  Eliza  PhiUipson  on 
the  one  side,  and  the  trustees  on  the  other?  The 
question  is,  why,  on  a  bill  framed  as  this  is,  not  as  was 
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observed  in  Franco  v.  Franco  (a),  to  execute  the  trust, 
but  a  suit  between  the  trustees  and  Richard  PhiUipson, 
both  parties  to  a  breach  of  trust, — vrhj  am  I  to  alter  the 
contract  voluntarily  made  between  them, — a  contract 
specified  in  a  deed,  and  guarded  bj  mutual  covenants. 
In  Franco  v.  Franco  the  loan  which  constituted  the 
breach  of  trust  was  for  a  temporary  purpose,  and  the 
bill  did  not  infringe  upon,  but  was  consistent  with,  the 
contract  between  the  parties  to  the  breach  of  trust. 
That  is  not  the  case  here.  Here  the  contract  is  for  a 
loan  upon  personal  security  for  a  definite  period  end- 
ing six  months  after  the  death  of  Eliza  PhiUipson.  I 
think  I  ought  not  to  set  aside  that  contract  as  between 
the  parties  to  it, — ^the  interests  of  the  cestuis  que  trust 
being  unaffected  by  it, — ^for  they  by  the  supposition  are 
not  precluded  from  suing  the  trustees,  nor  from  suing 
Bichardas  a  party  to  the  breach  of  trust,  although  they 
are  not  bound  to  sue  any  but  their  trustees. 


JLo4o» 


JudgmmU. 


Direct  the  trustees  to  pay  into  Court  2000^. ;  the  same,  when 
paid  in,  to  be  invested  drc,  and  let  the  diyidends  thereon  be  paid 
to  the  trustees  during  the  life  of  Eliza  PhiUipgan,  with  liberty  to 
apply  upon  her  death.  Direct  the  premises  comprised  in  the  mort- 
gage to  be  sold,  with  the  approbation  of  the  Master,  &g,,  and  let  the 
monies  to  be  produced  by  the  sale  be  paid  into  Court,  and  invested 
<Src.,  and  the  dividends  be  paid  to  Eliza  Phillipwm,  widow,  during 
her  life,  with  liberty  to  apply  upon  her  death.  Declare  that  the 
trustees  ought  to  make  up  the  difference  between  the  Consols  and 
money  to  arise  from  the  sale  of  the  mortgaged  premises  and  the 
2347/.  lOs.  2d,  Consols,  in  case  the  money  to  arise  from  the  sale 
shall  not  be  sufficient  to  purchase  the  said  2347?.  10«.  2d  Consols. 
Tax  the  costs  of  Mary  Ann  PhiUipwn  of  the  first  cause,  and  also 
tax  the  costs  of  the  other  cestuis  pie  trtut,  except  Eliza  PhiUipson 
and  Richard  Fhillipwn,  Let  Mary  Ann  PhiUipson  pay  the  costs 
of  such  other  cestuis  que  trust,  and  add  them  to  her  own  costs ;  and 
direct  the  trustees  to  pay  the  said  costs  of  Mary  Ann  PhiUipson^ 


MimUe. 


(a)  3  Ves.  75. 
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MinuU. 


and  the  costs  so  to  be  paid  by  her.    Dismiss  the  trustees'  bill  with 
costs,  as  against  Mary  Ann  Fhillipwn*, 


*  The  decree  was  affirmed  by 
the  Lord  ChanceSor  on  the  10th 
of  March,  1849;  hut  Eliaa  Phil- 
lipwn  having  died  since  the  de« 
cree  of  the  Vioe-Cfumcdlary  the 
same  was  by  consent  varied,  by 


directing  the  trustees  to  pay 
Marjf  An$k  PhiUipwn  lOOOf., 
one  moiety  of  the  2000^.  secured 
by  the  deed  of  the  9th  of  No- 
Tember,  1837, 


1849. 
Jtdy  ^lih. 
AuQtut  1st, 
2nd^  8M. 

The  Master  of 

a  ffranuBiar 

school,  appoint- 


WHISTON  V.  THE  DEAN  &  CHAPTER  OF  THE 
CATHEDRAL  CHURCH  OF  ROCHESTER. 

X  HE  cathedral  church  oi  Rochester  was  founded  and 
endowed  in  the  33rd  year  of  Henry  VIII,  with  estates 
md'cbiptCT^  which  had  belonged  to  the  dissolved  monastery  or  pri- 
a  Cathedral        ory  and  church  oiSt  Andrew^  of  that  city,  to  hold  such 

Church,  and  "^  j  ji 

which  gnunmar  lands  and  hereditaments  to  the  Dean  and  Chi^ter,  and 
Ae^rtataiM  ^    i^m  successors,  from  the  King  and  his  successors,  "  t» 

imposed  by  the 
founder,  direct- 
ed to  be  esta- 
blished and  The  statutes  given  by  the  King  for  the  government  of 

Se^ciSowments  ^^  cathedral  body  were  as  follows: 

of  such  church, 
which  were  held 
in  frankal- 
moigne : — 
Hdd,  not  to  be 
Kcutui  que 
trust  of  the  sti- 
pend and  emo- 

o^"  but  to*be  'iores  Canonici,  unus  Diaconus,  unus  Sub-diaconus,  sex 
°f  i  "ca**h^ral  CJlerici  Laici,  unus  Magister  Choristarum,  octo  Choristae, 
Church,  appoint-  duo  Informatores  Puerorum  in  Grammatidt^  quorum 

ed  to  perform 

one  of  the  duties  imposed  upon  it  by  the  statutes. 

In  such  a  case,  whoever  may  be  visitor, — whatever  may  be  the  interest  of  such  visitor  in  the 
matter  in  dispute,  or  whatever  may  be  the  right  of  the  schoolmaster  to  a  mandamus  or  prohibi- 
tion at  law, — ^the  Court  of  Chancery  cannot,  in  the  exercise  of  its  ordinary  jurisdiction  by  bill, 
try  the  right  of  the  schoolmaster  to  his  office. 

The  Court  of  Chancery  cannot  be  called  upon,  in  every  dispute  arising  about  a  right  of  office, 
as  a  matter  of  course,  to  prevent  the  party  from  being  displaced  until  the  right  shaU  have  been 
tried.  There  are  cases,  even  of  irreparable  mischief,  in  which  the  Court  cannot  give  any  ultimate 
relief  and  will  not  therefore  interfere  between  adverse  claimants. 


puram  et  perpetuam  eUemoaynam.' 


De  Numero  integro  eorum  qui  in  Ecdesia  Cathedrali 
Roffensi  svMententur, 

Imprimis,  statuimus  et  ordinavimus  ut  sint  perpetuo 
in  dicta  Ecclesia  unus  Decanus,  sex  Canonici,  sex  Mi- 
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unus  sit  Praeceptor,  alter  Sub-praeceptor,  viginti  Pueri  in        1849. 
Grammatic&  erudiendi,  sex  Pauperes  de  sumptibus  die-      whistoit 
tae  Ecclesiae  aleudi,  duo  Sub-sacristae,  unicus  Janitor,  ^^,d^,  ^j^ 
qui  et  Barbi-tonsor  erit,  unus  Pincerna,  unus  Coquus,      Chaptbk 
unus  Sub-coquus.    Qui  quidem  in  eadem  Ecclesia  Ca- 
thedrali  numero  pr»scripto,  unusquisque  in  suo  ordine, 
juxta  statuta  et  ordinationes  nostras,  sedulo  inserviant 

De  Qtuditatibus,  Electione,  et  Admimone  Decani.    Jvr 
ramentwm  Decani  (a). 
De  Officio  Decani. 
De  Visitatione  Terrarum, 

Demissio  Terrarum  et  Tenementorvm  ad  Firmanu 
De  Traditions  Bonorum  Decano. 
De  Residentid  Decani, 

De  Obedientia  Decano,  Ac.  Monstranda. 

Quum  doceat  Divus  Paulus  Prsepositis  obediendum 
esse:  volumus  et  mandamus  ut  jam  Canonici  et  caeteri 
Ecclesiae  nostras  Ministri,  omnes  et  singuli,  ipsum  De- 
canum  caput  suum  et  ducem  agnoscant,  ipsumque  re- 
verentur,  et  in  omnibus  rebus  ac  mandatis  licitis  et 
honestis,  quae  statuta  nostra  concernunt,  aut  ad  bo- 
num  regimen  et  statum  Ecclesiae  nostras  pertinent, 
ipsi  Decano  aut  ipsius  Vice-gerenti,  aut,  illis  absentibus, 
seniori  secundum  admissionem  Canonico  pareant,  obedi- 
ant,  adsistant,  et  auxilientur. 

De  Qualitatibti3y Electione,  etAdmissione  Canonicorum. 
De  Juramento  Canonicorum. 
De  Residentid  Canonicorum. 
De  Canonicie  in  Ecclesia  nostra  habendis. 
De  Mensa  Canonicorwm. 
De  Stipendio  Decani  et  Canonicorum. 

{a)  Only  ^hose  statutes,  and  feet  the  position  of  the  Master 
parts  of  statutes,  are  fully  set  of  the  school.  The  titles  of  the 
out,  which  were  thought  to  af-      whole  are  stated. 
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1849.  De  Electione  Officiariorum,  et  Pcena  AbsenHum  Tem- 

Whmtoii      P^^  MecUonis  Officiariorum. 
_     _*•  De  Officio  Vice-decani, 

Ghaptbb  De  Officio  Receptorie. 

De  Officio  Theeaurarii, 

^'^*''*"^''         De  Qtiaiitaie,  Electione,  et  Admissione  Minorum  Gor 
nonicorwm  et  Clericomm.    Juramentum,  Jkc. 
De  Reeidentid  Ministrorvm. 
De  Prcecentore  et  ejus  Officio. 
De  Sacrieta  et  Sub-sacristcL 
De  Ghoristis  et  eorum  Magistro. 

De  Pueris  Orammatide  et  eorum  Informaioribus, 

Ut  pietas  et  bonsB  literas  perpetuo  in  Ecclesia  nostra 
suppullescant,  crescant,  floreant,  et  suo  tempore  in  glo- 
nam  Dei,  et  ReipublicaB  commodum  et  omamentum 
fructificent,  statuimus  et  ordinamus,  ut  ad  electionem  et 
designationem  Decani,  aut  eo  absente  Vice-decani,  et 
Capituli,  sint  perpetuo  in  Ecclesia  nostra  Ro£Fensi  vi- 
ginti  pueri  pauperes  et  amicorum  ope  destituti,  de  bonis 
Ecclesice  nostras  alendi,  ingeniis  (quoad  fieri  potest)  ad 
discendum  nati  et  apti.  Quos  tamen  admitti  nolu- 
mus  in  pauperes  pueros  Ecclesice  nostrse  antequam  no- 
verint  legere,  scribere,  et  mediocriter  calluerint  prima 
Grammaticse  rudimenta,  idque  judicio  Decani  et  Archi- 
didascali;  aique  hos  pueros  volumus  impensis  Ecclesiss 
nostrse  ali,  dcmec  mediocrem  Latinee  Grammatics  noti- 
tiam  adepti  fuerint,  et  Latine  loqui  et  Latine  scribere 
didicerint;  cui  rei  dabitur  quatuor  annorum  spatium, 
aut,  si  ita  Decano  et  Archi-didascalo  visum  fuerit,  ad 
summum  quinque  annorum  et  non  amplius.  Yolumus 
autem  ut  nullus  nisi  Ecclesiee  nostras  Ro£Fensis  Chorista 
fuerit  in  pauperem  discipulum  Ecclesiae  nostras  eligatur, 
qui  nonum  astatis  suae  annum  non  compleverit,  vel  quin- 
turn  decimum  astatis  suas  annum  non  excesserit.  *  *  * 
Statuimus  prasterea,  ut,  per  Decanum,  vel  eo  absente 
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Vice-decanum,  et  Capitulum,  unus  eligatur  Latine  et 
Grsce  doctus,  bonse  fanus  et  pise  yitce,  docendi  facul- 
tate  imbutus,  qui  tarn  viginti  illos  EcclesisB  nostras  Pu-  «• 

eros,  quam  alios  quoscunque  Gbrammaticam  discendi  gra-  Ghapti& 
tia  ad  Scholam  nostram  confluentes,  pietate  excolat  et  *'  "*"*" 
bonis  Uteris  exornet;  hie  in  Schola  nostra  primus  obti- 
nebit,  et  Archi-didascalus  sive  Prsecipuus  Informator 
esto.  Rursum  per  Decanum,  aut  eo  absente  Vice-de- 
canum,  et  Capitulum  volumus,  virum  aliquem  eligi,  bonse 
famse  et  pisB  vitse,  Latine  doctum,  docendique  facultate 
imbutum,  qui  sub  Archi-didascalo  pueros  docebit  prima 
scilicet  Grrammatices  rudimenta,  et  proinde  Hypo-di- 
dascalus  sive  Secundarius  Informator  appellabitur.  Hos 
vero  Infonnatores  Puerorum  volumus,  ut  regulis  et  do- 
cendi ordine,  quem  Decanus  et  Capitulum  prsescriben- 
dum  duxerint,  diligenter  et  fideliter  obsecundent  Quod 
si  desidiosi,  aut  negligentes,  aut  minus  ad  docendum 
apti  inveniantur,  post  trinam  monitionem  a  Decano  et 
Capitulo  amoveantur,  et  ab  officio  deponantur.  Omnia 
autem  ad  functionem  suam  spectantia  se  fideliter  prse- 
stituros  juramento  promittent. 

De  Pauperibus  et  eorum  Officio. 

De  Inferiorihus  Ecdesice  nostra  Ministris. 

De  Corrmiuni  Mensa  omnium  Minietrorum. 

In  qua  quidem  aula  Praecentor,  vel  eo  absente  primus 
admissione  Minor  Canonicus,  in  superiore  mensa  primus 
accumbat.  Deinde  Archi-didascalus  et  cseteri  Minores 
Canonici  et  Magister  Choristarum.  In  secundo  ordine 
sedeant  Diaconus  et  Sub-diaconus,  sex  Clerici  et  Hypo- 
didascalus.  In  tertio  ordine  sedeant  Pueri  Q-ramma- 
tici  et  Choristce.  In  secundo  prandio  sedeant  Sub-sa^ 
cristee,  Pincerna,  Janitor,  et  Coquus.  Morum  Censor  in 
Aul&  erit  Prsscentor,  aut  eo  absente  primus  admissione 
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1849.        Minor  Canonicus,  qui  yiros  immorigeros  arguet;  Pueros 
^    -  autem  argaent  etiam  ipsorum  Pneceptores,  ut  omnia 

ypl  BI8T0V 

V,  cum  silentio,  ordine,  et  decore  agantur  in  Aula. 

ThB  DiAH  AMD  ••••#• 

Ohaptbr 
ov  BooHMTiB.       Nimirum  pro  vescentibus  in  primo  ordine,  id  est,  pro 

Suuenmi.  singulis  Canonicis  Minoribus,  pro  Primario  Informatore 
Puerorum  Grammaticorum,  et  pro  MagistroChoristarum, 
per  mensem,  sex  solidos  pro  mensa  et  communiis  com- 
muniter  vescentium.  In  secundo  ordine,  nimirum  pro 
Diacono  et  Sub-diacono,  singulis  Clericis,  ac  Inferiore 
Informatore  Puerorum  Q-rammaticorum,  per  mensem, 
quatuor  solidos  et  octo  denarios  pro  mensa  et  commu- 
niis singulorum  communiter  yescentium.  In  tertio  or- 
dine,  nimirum  pro  singulis  Pueris  Grammaticis  et  Cho- 
ristis,  per  mensem,  tres  solidos  et  quatuor  denarios. 

Postremo  omnes  Ministri  Ecclesiae  nostrce  communi- 
ter victitantes  ordinationibus,  formulis,  et  statutis,  quae 
per  Decanum  et  Capitulum  hisce  de  rebus  olim  edentur, 
parere  et  obsequi  debent 

Le  Vestibus  Ministrorum  quas  Liberatas  vacant, 
♦  ♦♦♦♦♦ 
Recipient  singuli  Minores  Canonici  et  Superior  In- 
formator  Grammatices  quatuor  virgatas  panni  pro  togis 
suis,  pretium  cujuslibet  virgatse  quinque  solidos.  Reci- 
piet  Magister  Choristarum  pro  veste  sua  tres  virgatas 
panni,  pretium  virgatae  quinque  solidos.  Recipient  Di- 
aconus,  Sub-diaconus,  singuli  Clerici,  et  Inferior  Infor- 
mator  Grammatices  pro  vestibus  tres  virgatas  panni, 
pretium  virgatae  quatuor  solidos.  Recipient  et  alii 
ministri  ♦♦♦♦♦• 

De  Stipendits  Ministrorum  in  Ecdesia  Nostrcu 
Statuimus  et  volumus  ut  ex  bonis  communibus  Ec- 
clesiae nostras,  praeter  communias  et  liberatas  superius 
assiguatas,  solventur  stipendia  omnibus  ministris  £c- 
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clesis  nostrs  per  manus  Thesaurarii  singulis  anni  ter-        1349. 
minifi,  per  aequales  portiones,  ad  hunc  qui  sequitur      "    ^ 
modum,  viz.  v, 

Jif    S.   (L       Chapter 
Singulis  Minoribus  Canonicis  pro  portione  ®'  Bootmtbr. 

sua 5     2    8 

Superiori  Infonnatori  Grammatices  .888 
Magistro  Choristarum  .  .  .570 
Inferiori  Infonnatori  Qrammatices  .  2  19  2 
Diacono 2  19     2 

Be  Oekbrutione  Divinorum, 

•        ##### 

Volumus  praeterea  ut  uterque  Informator  Gramma- 
tices,  Diebus  Festis,  Choro  intersit,  Insignibus  Choro 
convenientibus  indutus;  quorum  alter  super  Minores 
Canonicos,  alter  post  Minores  Canonicos  proximum  in 
Choro  locum  obtinent.  Ad  hsec  Pueros  Qrammaticos 
qui  sumptibus  Ecclesis  nostras  aluntur,  festis  diebus 
volumus  Choro  interesse,  et  officium  sibi  mandatum  k 
Praecentore  sedulo  facere,  nisi  alias  per  Hypo-didascalum 
amandentur. 

Be  Gommuni  jErario,  de  GvModia  SigiUi  et  Muni- 
mentorum. 

De  Ratione  seu  Oomputo  quotannis  reddendo. 

De  Corrigendis  Excembus. 

Ut  in  Ecclesia  nostra  morum  integritas  servetur, 
statuimus  et  volumus,  ut  si  quis  Minorum  Canoni- 
corum,  Clericorum,  aut  aliorum  ministrorum,  in  levi 
culpa  deliquerit,  arbitrio  Decani,  aut  eo  absente  Vice- 
decani,  corrigetur.  Sin  gravius  fuerit  delictum  (si  jus- 
tum  judicabitur)  ab  iisdem  expellatur  a  quibus  fuerit 
admissua    Si  quis  autem  Canonicorum  in  offensa  ali- 
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1849.        ^^^  &^^  crimine,  unde  EcclesisB  nostrs  grave  scandalam 

1_  -  oriri  possit,  culpabUis  inventus  fuerit,  is  per  Decanum, 

V,  aut  eo  absente  Vice-decanum,  admoneatur;  quod  si, 

Ghaptbr       tertio  admonitus,  se  non  emendaverit,  apud  Episcopum 

*^'  ^^°"'"*'  Visitatorem  suum  accusetur,  etillius  judicio  corrigatur. 

StaiemenL      Pauperes  vero  quoties  deliquerint  correctionem  Decani, 

aut  eo  absente  Vice-decani,  judicio  reservamus ;  qui  si 

incorrigibiles  permaneant,  per  Decanum,  cum  Capituli 

consensu,  k  nostr&  Ecclesili  expellantur,  et  omnia  in  e& 

emolumenta  perdant 

De  Eleemosynia  et  ScholaMicis  in  A  cademiia  Studentibus. 

Statuimus  prseterea,  ut  ex  bonis  Ecclesiffi  nostrse  qua- 
tuor  Scholares  pauperes  in  Academiis  nostris  semper 
alantur,  qui  in  artium  liberalium  ac  in  sacrse  theologiss 
studia  assidue  et  diligenter  incumbent;  duo  videlicet  in 
Academia  Oxoniensi  et  duo  alii  in  Academia  Cantabri- 
giensi.  Neminem  vero  alium  ad  hoc  nostrum  benefi- 
cium  percipiendum  admitti  volumus,  nisi  qui  sit  super 
quintum  decimum  et  infra  vicesimum  ffitatis  suse  an- 
num, quique  Grammatica  ita  calleat,  ut  ad  liberales 
artes  discendas  aptus  et  idoneus  existat  Hos  autem 
quatuor  scholasticos  volumus  ut  Decanus,  aut  eo  absente 
Yice-decanus,  et  Capitulum  ex  hac  nostra  schol&  semper 
eligant,  et  stipendio  nostro  donatos  ad  Academiam  in- 
genii  cultum  capiendi  gratia  mittant.  Quod  si  in  hac 
Schol&  nostr&  nuUus  huic  muneri  idoneus  inveniatur, 
alium  undecunque  prsedictis  qualitatibus  omatum,  De- 
cano,  aut  eo  absente  Vice-decano,  et  Capitulo  deligere 
permittimus,  in  dictis  Academiis  CoUegii  aut  Domus 
alicujus  Socius  aut  Discipulus  modo  non  fuerit  His 
Scholaribusprostudiorum  suorum  progressu  varias  quo- 
tannis  numerari  volumus  pensiones,  videlicet,  donee 
Baccalaureatiis  insignia  adepti  fuerint,  id  quod  intra 
quadriennium  omnino  fieri  duxerimus,  quinque  libras; 
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Baocalaurei  Butem  per  triennium  prozime  sequens,  post 
quod  tempus  statim  Magiciter  Artium  titulo  eos  insignire 
▼olumus,  sex  libras  assequentur;  postea  vero,  ut  arden-  ^ 
tius  sacrse  Theologis  incumbant,  sex  libras  et  tredecem  Chaptbb 
solidos  et  quatuor  denarios  recipient;  illud  etiam  decer- 
nimus,  ut  decedentibus  sive  amotis,  sive  Baccalaureis, 
seu  Artium  Magistris,  aut  superiori  Gradu  insignitis, 
illi  qui  numero  deficientium  supplebunt,  in  primi  ordi- 
nis  scholastices  admittantur.  Decanus  autem,  aut  eo 
absente  Vice-decanus,  curabit  ut  hii  Scholares  Pen- 
sionarii  ad  certum  aliquem  locum,  seu  Collegium,  seu 
Aulam,  seu  Hospitium  in  Academia  una  aut  altera  de- 
ertinentur.  Quod  si  intellexerit,  certoque  cognoYcrit, 
negligentes,  desidiosos,  aut  ab  Academia  evagantes  qui* 
que  famam  suam  k  gravioris  criminis  nota  non  tuentur, 
quique  Baccalaurei  aut  Artium  Magistri  non  fuerint 
praescripto  tempore,  quique  postea  Theologis  studio 
gnavam  operam  non  impenderent,  qui  denique  prseter 
pensionem  nostram  summam  septem  librarum  annul 
valoris  adepti  fuerint,  hac  nostra  pensione  et  stipendio 
penitus  destitui  et  carere  volumus. 

De  Gapitvlis  ceUhrandis. 

De  VisUatione  EcdeauB, 

Nos,  Episcopi  Ro£Fensis  qui  pro  tempore  fuerit  fide 
et  diligentia  freti,  eundem  Ecclesiss  nostrse  Cathedralis 
Roffensis  Yisitatorem  constituimus,  volentes  et  mandan- 
tes,  ut  pro  Christiana  fide  et  ardenti  Pietatis  zelo  vigi- 
let,  et  grayiter  curet,  ut  hsBC  statuta  et  ordinationes 
Ecclesiae  nostras  k  nobis  editse  inviolabiliter  observentur, 
possessiones  et  bona  tarn  spiritualia  quam  corporalia 
prospero  statu  floreant,  jura,  libertates,  et  privilegia 
conserventur  et  defendantur.  Atque  ut  hsec  ita  fiant, 
statuimus  et  volumus,  ut  Episcopus  ipse,  quoties  It  De- 
cano  yel  &  duobus  Canonicis  rogatus  fuerit,  imo  licet  non 

VOL.  VII.  N  N  H.  w. 
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rogatus,  semel  tamen  quovis  triennio  ad  Ecclesiam  nos- 
tram  in  persona  propria  (nisi  grandis  obstiterit  necessi- 
V.  tas),  alioquin  per  Cancellarium  suum  accedat,  Decanum, 

Chapter  Canonicos,  Minores  Canonicos,  Clericos,  ceeterosque 
Of  KocHiwpiB,  Qinnes  Ecclesiae  nostrae  Ministros,  in  locum  congruum 
Statement,  convocet  Cui  quidem  Episcopo  praesentis  statuti  vigore 
plenam  concedimus  potestatem  et  authoritatem,  ut 
super  singulis  articulis  in  statutis  nostris  contentis,  et  de 
quibuscunque  aliis  articulis  statum,  commodum,  aut  ho- 
norem  Ecclesiae  nostrae  concementibus,  Decanum,  Ca- 
nonicos, Minores  Canonicos,  caeterosque  Ministros  inter- 
rogat,  et  cogat  eorum  quemlibet  per  juramentum  Eccle- 
sias  praestitum  veritatem  dicere  de  omnibus  delictis  et 
criminibus  quibuscunque  compertis  et  probatis:  juxta 
delicti  et  criminis  mensuram  puniat  Episcopus  atque  re- 
formet,  omniaque  faciat  quae  ad  vitiorum  reformationem 
necessaria  yidebuntur,  quasque  ad  visitatoris  officium  de 
jure  pertinere  dignoscentur.  Quos  quidem  omnes,  tarn 
Decanum,  quam  Canonicos  et  alios  Ecclesiae  nostrae  Mi- 
nistros, quoad  omnia  praemissa,  volumus  et  mandamus 
ipsi  Episcopo  parere  et  obedire.  Statuimus  autem  in  vir- 
tutejuramenti  Ecclesiae  nostrae  praestiti,  utnemo  contra 
Decanum,  aut  Canonicos,  aut  aliquem  Ministrorum  Eccle- 
siae nostrae  quicquam  dicat  aut  enunciet,  nisi  quod  verum 
crediderit,  aut  de  quo  publica  vox  et  fama  circumlata 
fuerit. 

De  PrecibiLs,  <bc. 

The  Plaintiff  was  appointed  Head  Master  of  the 
Grammar  School  of  the  Church,  at  a  Chapter  holden  on 
the  Ist  of  December,  1842,  and  thereupon  took  the 
oath  prescribed  for  the  Minor  Canons  and  Ministers. 
The  stipend  of  the  Plaintiff  as  Master,  was  fixed  by  the 
Chapter  at  1501.  per  annum,  with  the  free  occupation  of 
a  house,  and  a  portion  of  the  payments  which  should 
be  made  for  the  instruction,  in  the  school,  of  boys  not 
upon  the  foundation. 


01  RooHswia. 
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In  the  month  of  February,  1848,  the  Plaintiff  called  i849. 
the  attention  of  the  Dean  and  Chapter  to  the  ciroum-  whistov 
Btanoe  of  the  inadequacy  of  the  sums  mentioned  in  the  _,  ^^' 
Statute  and  allowed  for  the  maintenance  of  the  four  Cbaptxk 
scholars  at  the  Universities,  and  to  the  propriety  and 
justice  of  augmenting  the  four  exhibitions  by  a  sum  pro- 
portioned to  the  diminished  value  of  the  currency,  and 
the  increase  of  the  revenues  of  the  cathedral  body.  The 
Plaintiff  again  made  a  similar  communication  in  the 
month  of  June  following;  to  which  the  Chapter-clerk, 
by  the  direction  of  the  Dean  and  Chapter,  replied  on  the 
30th  of  that  month,  acquainting  the  Plaintiff  that  the 
Dean  and  Chapter  did  not  doubt  the  correctness  of  the 
facts  he  mentioned,  but  that  he  was  mistaken  in  his  in- 
ferences respecting  the  obligation  imposed  upon  them  by 
the  statutes.  The  Plaintiff  replied,  that  it  was  a  ques- 
tion, not  of  inference,  but  of  construction  of  the  words 
of  the  statute,  which  might  be  properly  translated, 
"  We  ordain,  that,  out  of  the  funds  of  our  church,  four 
poor  scholars  be  always  maintained  in  our  Universities." 
On  the  21st  of  July,  the  Chapter-clerk  wrote  to  the 
Plaintiff,  in  explanation  of  his  former  letter,  stating, 
''  The  Dean  and  Chapter  intended  me  to  say,  that  they 
did  not  doubt  the  correctness  of  the  facts  you  mention- 
ed respecting  the  changes  which  have  taken  place  in 
the  value  of  money,  but  that  they  dissented  from  the 
conclusion  at  which  they  presumed  you  wished  to  arrive, 
that  they  are  bound  to  increase  the  exhibitions  of  the 
scholars.  And  as  they  then  intended,  so  they  now  de- 
sire, to  close  the  correspondence  with  you  on  the  subject 
by  this  expression  of  their  opinion,  since,  however  well 
intended  your  application  may  have  been,  they  cannot 
admit  the  principles  upon  which  it  is  founded.'" 

The  Plaintiff  replied  to  this  letter  on  the  following 
day,  observing  that,  in  compliance  with  the  desire  of 
N  N  2 
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1849.  ^^^  Dean  and  Chapter,  he  abstained  from  any  Airther 
discussion,  or  from  comment  on  the  letter,  concluding, 
—  "  but  my  duty  to  the  Grammar  School  compels  me  to 
Chaptkb  ^k  this  question, — ^am  I  to  understand  that  the  Dean 
OF  RooHWKB.  j^jj^  Chapter  refuse  to  comply  with  the  following  clause 
SuameiUs  in  their  statutes:  Statuimus  ut  ex  bonis  Ecclesias  nos- 
twB  quatuor  scholares,  &c."  Other  letters  were  ad- 
dressed by  the  Plaintiff  to  the  Dean  and  Chapter  in 
the  months  of  August  and  October  following;  and  soon 
after  the  latter  communication,  the  Plaintiff  took  the 
opinion  of  counsel  on  the  case  of  the  scholars,  and  was 
advised  by  them,  that  his  view  of  the  duties  imposed  on 
the  Dean  and  Chapter  in  their  behalf  was  substantially 
correct.  He  was  also  advised,  that  if  the  Dean  and 
Chapter  refused  to  provide  for  the  due  maintenance  of 
the  scholars,  the  Bishop  of  Rochester,  as  visitor,  should 
be  applied  to;  and  that  it  was  probable  the  visitor  would 
think  it  right,  that  the  question  should  be  decided  by 
the  Court  of  Chancery,  and  would  so  deal  with  the  case, 
as  to  bring  the  question  before  that  Court.  The  Plain- 
tiff applied  to  the  Bishop  by  letters  of  the  1 5th  and  27th 
of  December,  1848,  to  which  the  Bishop,  on  the  dOth, 
replied,  that  he  would  cause  the  petition  to  be  heard  as 
soon  as  he  should  have  had  an  opportunity  of  consulting 
with  his  legal  advisers  as  to  the  proper  mode  of  pro- 
ceeding; adding,  that  the  Ecclesiastical  Commissioners, 
as  well  as  the  Dean  and  Chapter,  were  interested  in  the 
question  the  Plaintiff  had  mooted;  and  that  the  Dean 
and  Chapter  could  not  therefore  give  any  definite  reply 
to  his  memorial,  without  first  consulting  the  Commis- 
sioners,— that  all  this  would  cause  delay,  and  that  it 
was  to  be  feared  that  the  Plaintiff  must  look  forward  to 
a  longer  state  of  suspense  than  he  had  been  prepared  to 
expect  The  Plaintiff  replied  to  the  Bishop,  on  the  13th 
of  January  following,  by  calling  his  Lordship's  atten- 
tion to  a  decision  of  the  Master  of  the  Rolls  in  the  case 
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of  The  Attorney- General  v.  Wimbome  School^  Ex  parte 
The  Ecclesiastical  Commissioners  (a),  as  shewing  that  the 
Ecclesiastical  Commissioners  could  not  interfere  with  ^  »• 
or  depart  from  the  legal  application  of  the  funds  of  the  Chaptui 
cathedral  church,  according  to  the  terms  of  the  endow-  ^'  __^*' 
ment.  The  Bishop  in  answer  said,  that  the  probability 
of  the  matter  coming  before  him  as  ^sitor  of  the  cathe- 
dral, would  prevent  any  ex  parte  communication  being 
made  to  him.  In  answer  to  a  letter  in  March,  complain- 
ing of  the  delay,  the  Bishop  said,  that  he  should  be  at 
Rochester  in  the  ensuing  week,  and  obserred,  that  the 
Plaintiff  was  claiming  privileges,  which,  if  they  ever  ex* 
isted,  had  been  in  abeyance  for  300  years,  and  that  he 
did  not  think  that  fifteen  months  was  a  long  period  to 
wait  for  the  adjudication  of  a  question  of  so  much  im- 
portance. After  fturther  communications  from  the 
Plaintiff,  he  was  in  April,  1849,  informed  by  the  Bishop, 
that,  after  due  inquiry,  his  Lordship  found  that  the 
Court  of  Chancery  was  the  proper  tribunal  before  which 
the  Plaintiff  must  lay  his  complaint  against  the  Dean 
and  Chapter  of  Rochester, 

In  May,  1849,  the  plaintiff  published  a  pamphlet,  in* 
tituled  "  Cathedral  Trusts,  and  their  Fulfilment;"  in 
which  the  subject  of  the  distribution  of  cathedral  reve- 
nues, and  the  efforts  which  the  plaintiff  had  unsuccess- 
fully made  in  the  case  of  the  Rochester  Scholars,  were 
stated  and  discussed. 

At  a  Chapter  holden  on  the  28th  of  June,  1849,  it 
was  resolved  to  remove  the  Plaintiff  from  his  office  of 
Master;  and  an  instrument,  setting  forth  the  grounds  of 
the  proceeding,  was  sealed.  The  instrument  was  read 
to  the  Plaintiff,  who  attended  the  Chapter  in  compli- 

(a)  10  Beav.  209. 
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1849.        ^^^^  ^^^  ^  iummona  to  that  effect,  and  a  copy  was  de- 

"    -   ^      lirered  to  him.     It  was  in  the  following  words: — 
whibvoh 

"chamib  "  To  all  to  whom  these  presents  shall  come,  the  Dean 

otSoonmm.  ^^^  Chapter  of  the  Cathedral  Church  of  Christ  and 
the  Blessed  Virgin  Mary  of  Rochester,  send  greeting: — 
Whereas,  Robert  Whieton,  Clerk,  Master  of  Arts,  Master 
of  the  Grammar  School  of  the  said  Cathedral  Church, 
has  lately  written  and  caused  to  be  printed  and  pub- 
lished a  pamphlet,  intituled  *  Cathedral  Trusts,  and 
their  Fulfilment,'  of  which  the  scope  and  tendency  are 
to  cast  odium  on  the  Dean  and  Chapter  of  the  fiaid 
Cathedral  Church,  and  the  Dean  and  Canons  thereof 
individually,  and  to  hold  them  up,  collectively  and  in- 
dividually, to  the  reproach  and  contempt  of  the  subor- 
dinate members  of  the  Cathedral,  the  inhabitants  of 
the  city,  and  her  Majesty's  subjects  in  general;  and 
which  pamphlet  contains  many  scandalous  and  libellous 
passives  directed  against  the  Dean  and  Chapter  of  the 
said  Cathedral  Church,  and  the  Dean  and  Canons  there- 
of individually,  and  also  against  the  Lord  Bishop  of 
the  Diocese,  the  Visiter  of  the  said  Cathedral  Church, 
and  likewise  against  the  members  of  divers  other  cathe- 
dral churches;  particularly  at  p.  42,  where  the  Dean 
and  Chapter  of  the  said  Cathedral  Church  of  jRocftes^ 
are  charged  with  a  violation  of  ordinances,  all  of  which 
they  have  solemnly  sworn  to  observe,  and  with  sup- 
pressing to  their  own  profit  offices  and  pa]rments  meant 
for  the  benefit  of  the  poorer  members  of  their  Cathe- 
dral; and  at  p.  43  the  following  words:  'Not  only  do 
the  Dean  and  Chapter  of  Rochf^sber  disregard  the  sta- 
tutes and  loosen  the  obligation  of  the  oaths  for  which 
80  much  reverence  has  been  professed,  but  they  also 
violate  the  law/    And  at  p.  49,  after  setting  forth  the 
words  of  the  respective  oaths  of  the  Dean  and  Canons, 
the  writer  proceeds:  'Such  are  the  oaths  taken  by  the 
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Dean  and  Canons  of  Itocliester;  and  I  assert,  that,  after        1349^ 
taking  them,  and  after  pleading  the  statutes  and  ordi-      ^T^*     ' 
nances  of  their  founder,  and  although  bound  to  keep  v. 

the  latter, — every  individual  member  of  the  Chapter,  CHAPwrn 
by  the  strongest  and  most  sacred  ties, — ^they,  notwith-  ^'  "'"''• 
standing,  continue  to  swell  their  dividends  by  disre- 
garding their  statutes  and  loosening  the  obligations  of 
their  oaths.  This  assertion, — ^a  very  grave  and  serious 
one, — I  shall  prove  in  detail  hereafter/  And  at  p.  92, 
in  treating  of  the  stipends  of  the  foundation  scholars, 
the  writer  observes:  *  In  one  case  only,  that  of  Durham^ 
has  even  an  approximation  been  made  to  the  ftilfilment 
of  this  duty.  In  all  the  rest  it  has  been  entirely  disre- 
garded; and  in  the  cases  of  Canterbury,  Worcester,  Ely, 
andi2ocAe9^(till  1842),under  aggravated  circumstances 
of  malversation.^  And  at  p.  93,  after  stating  that  the 
cases  of  Ely  and  Rochester  have  been  pre-eminently  bad, 
and  quoting  from  a  declaration  said  to  have  been  sign- 
ed by  an  existing  Canon  of  Rochester  for  his  brethren, 
the  writer  proceeds  in  the  following  terms,  speaking 
especially  of  the  Dean  and  Chapter  of  the  said  Ca- 
thedral Church  of  Rochester:  '  It  is  not,  I  think,  too 
much  to  say,  that  such  acts,  with  such  words,  are  ^^con-- 
tra  fidem,  contra  juyurandvm,  contra  rempublicam,** ' 
And  at  p.  100  the  writer  proceeds,  and  alleges:  *  Such 
was  the  state  of  things  in  1831  and  1834;  and  I  feel 
that  I  am  not  using  language  too  harsh  in  affirming, 
that  the  then  apportionment  of  the  cathedral  funds  be- 
tween the  Chapters  and  their  Schools,  displays,  except 
at  Westminster,  a  disregard  of  justice,  and  a  preference 
of  money  to  principle,  which,  in  ordinary  cases  of  trust, 
would  be  visited  with  the  severest  reprobation,  if  not 
with  the  penalty  of  restitution.  But  the  trustees  in 
this  case  are  dignified  and  beneficed  clergymen,  who 
solicit  charitable  contributions  for  other  schools  from 
those  whom  they  wrong;  and  who,  after  reminding  their 
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1849.  congregations,  week  by  week,  from  their  cathedral  pul- 
^^^^  pits,  of  the  strict  and  solemn  account  which  we  must 
V*  all  one  day  give  before  the  judgment-seat  of  Christ,  and 
Ohaptui  exhorting  them,  almost  in  the  same  breath,  to  pray  for 
a  blessing  on  all  seminaries  of  sound  learning  and  reli- 
gious education,  then  go  with  subtlety  and  take  away 
from  their  own  school  the  founder's  blessing,  and  deny 
to  their  neighbours'  children  their  birthright  and  inhe- 
ritance. The  Dean  and  Chapter  of  Rochester^  in  par- 
ticular, would  not  conceal  their  conscientious  opinion, 
that,  for  certain  ends,  certain  means  (not  adverse  to 
their  own  interests)  were  better  and  safer  than  others^ 
because  less  obviously  at  variance  with  the  intention  of 
their  founder.  It  would  be  well,  and  perhaps  safer  for 
them,  if  they  would  themselves  regard  the  opinions  of 
others,  who  hear  exhortations,  so  obviously  at  variance 
with  practice,  from  men  who  have  called  God  to  wit- 
ness that  they  will  do  what  they  do  not,  though  it  may 
be  done  as  it  should  be,  not  by  taking  from  any  man 
anything  that  is  his,  but  by  rendering  unto  every  man 
his  due.'  And  in  p.  102,  the  writer  proceeds,  and  fur- 
ther alleges:  '  In  fact,  nothing  but  the  assurance  of 
such  sympathy,  and  the  consciousness  of  a  righteous 
cause,  with  faith  in  the  power  of  it,  could  have  sustained 
the  persevering  and,  as  yet,  single-handed  efforts  which 
I  have  made  to  prevail  upon  the  Dean  and  Chapter  of 
Rochester  to  carry  out  the  intention  of  their  founder, 
upon  every  ground  of  justice  and  equity,  which  they 
once  maintained  most  successfully  and  advantageously 
to  keep  their  patronage,  and  which  they  now  abandon 
to  keep  up  their  dividends.'  And  at  the  same  page  the 
writer  also  alleges:  'For  more  than  fifteen  months  I 
have  waited,  laboured,  and  striven  in  vain  for  justice. 
I  have  found  that  she  has  left  the  Cathedral  Precinct 
It  is  not  her  home.'  And  whereas  the  laws  of  this 
realm  provide  a  remedy  for  any  wrong  or  grievance 
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that  may  exist,  and  do  not  permit  any  man  openly  to        i849. 
vilify  the  character  of  another,  or  to  impute  to  him      ^  * 
wicked  motives  and  intentiona     And  whereas  the  said  «. 

Robert  Whistouy  Master  of  the  Grammar  School  of  the  Chaptu 
said  Cathedral  Church  of  Rochester,  by  writing  and  o'B^ohmtib. 
causing  the  above  pamphlet  to  be  printed  and  published, 
has  been  guilty  of  a  very  grave  offence,  and,  in  the 
judgment  of  the  Dean  and  Chapter,  has  proved  himself 
to  be  utterly  unfit  and  unworthy  to  be  any  longer  in- 
trusted with  the  instruction  and  superintendence  of  the 
foundation  boys  in  their  Grammar  School ;  and  the  said 
Dean  and  Chapter,  in  Chapter  duly  assembled,  have  re- 
solved that  he  is  unfit  and  unworthy  to  continue  in  the 
office  of  Master  of  the  Grammar  School  of  the  said  Cathe- 
dral Church  of  Rochester,  and  that  he  hath,  by  such  his 
misconduct  as  aforesaid,  forfeited  all  the  rights,  advan- 
tages, privileges,  and  emoluments  of  that  office;  and 
have  resolved  and  ordered  that  he  be  forthwith  amoved, 
removed,  deprived,  and  displaced  of  and  from  the  office 
of  Master  of  the  said  Grammar  School,  and  of  and  from 
all  houses,  lands,  profits,  emoluments,  commodities,  ad- 
vantages, and  appurtenances  whatever,  to  the  said  office 
in  anywise  incideiit,  belonging,  or  appertaining.  Now 
know  ye,  that  we,  the  Dean  and  Chapter  of  the  Cathe- 
dral Church  of  Christ  and  the  Blessed  Virgin  Mary  of 
Rochester,  have,  by  our  whole  and  mutual  assent,  con- 
sent, and  agreement,  deprived,  amoved,  removed,  and 
displaced,  and  by  these  presents,  for  ourselves  and  our 
successors,  do  deprive,  amove,  remove,  and  displace  the 
said  Robert  Whiston  of  and  from  the  said  office  and 
place  of  Upper  and  Head  Master  of  the  King's  School 
or  Grammar  School  of  and  belonging  to  the  said  Cathe- 
dral Church  of  Christ  and  the  Blessed  Virgin  Mary  of 
Rochester,  and  of  and  from  all  houses,  lands,  fees,  sti- 
pends, allowances^  perquisites,  payments,  sum  and  sums 
of  money,  augmentations,  pensions,  profits,  emoluments, 
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1849.  commodities,  rights,  liberties,  claims,  advantages,  and 

^  -  appurtenances  whatsoever,  to  the  said  office  and  place 

f<.  incident,  belonging,  or  in  anjrwise  appertaining,  or  with 

OBAm&  the  same  now  or  at  any  time  heretofore  had,  held,  occu* 

OP  Somwu.  pj^^  used,  taken,  or  enjoyed.    In  witness,"  &c. 

The  Plaintiff  filed  his  bill  against  the  Bean  and 
Chapter  for  an  injunction  to  restrain  them  from  remov-< 
ing  him  from  his  office  of  Upper  orHeadMaster,  and  from 
proceeding  to  the  election  of  any  other  person  as  Head 
Master  of  the  School  during  the  Plaintiff's  retention  or 
incumbency  of  the  office;  and  from  impeding  or  in  any 
manner  interferingwith  the  Plaintiff  in  the  enjoyment  of 
his  rights,  interests,  and  privileges  as  such  Head  Master; 
and  from  bringing  any  action  or  other  proceeding  against 
the  Plaintiff  to  disturb  him  in  his  office,  or  in  the  exer* 
cise  or  performance  of  his  powers  or  duties,  or  in  the 
enjoyment  of  his  rights,  interests,  or  privileges.  A  mo- 
tion for  an  injunction  was  made  in  the  terms  of  the 
prayer. 


ArgwmmL         The  SoUdtoT-Oenerol  and  Mr.  D.  W,  Lewis,  for  the 
motion. 

First,  the  publication  of  the  pamphlet,  which  is  the 
subject  of  complaint,  was  neither  an  offence  against  the 
statutes  nor  a  breach  of  duty  in  the  Plaintiff  as  school- 
master. That  it  raised  a  question  of  grave  inquiry  in  a 
legal  point  of  view,  cannot  be  doubted :  Attomey-Oene- 
ral  V.  Mayor  of  Bristol  (a).  The  charge  with  reference 
to  the  neglect  of  cathedral  trusts  extended  to  the  cathe- 
drals of  the  new  foundation  generally,  and  not  to  Ro- 
chester alone.  The  office  of  schoolmaster  rather  imposed 

(a)  2  J.  <fe  W.  294. 
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the  duty  of  bringing  forward  the  claims  of  the  scholars ;        1849. 
and,  after  applying  to  the  Dean  and  Chapter  in  vain,      whiwc« 
the  Plaintiff  cannot  be  blamed  for  seeking  to  avail  him-  __   •• 
self  of  the  influence  of  public  opinion  and  sympathy.       Chaptse 

The  statute   "  De  VisitcUione"  contained  an  implied        

sanction  of  such  a  course.  The  Plaintiff  had  not  de-  ^^ff^^nmL 
parted  from  the  tone  or  language  in  which  a  public  ques- 
tion might  properly  and  energetically  be  discussed. 
It  was  impossible  not  to  say,  there  were  duties  imposed 
and  not  fulfilled.  No  individual  was,  however,  named, 
and  no  personal  attack  or  invective  was  resorted  to.  It 
was  not  the  falsehood,  but  the  truth  of  the  reasoning 
which  had  provoked  the  hostility  of  the  Defendants. 
The  Dean  and  Chapter  had,  it  was  true,  only  followed 
the  steps  of  their  predecessors,  and  this  might  have 
placed  them  in  the  unhappy  position  of  parties  who  were 
committing  almost  a  prescriptive  wrong;  but  it  was  not 
the  less  a  wrong. 

Secondly,  the  Plaintiff  was  not  one  of  the  ^^ministri" 
within  the  statute  "  De  Corrigendis  ExcessQms,"  In 
conformity  with  the  statute,  "  si  desidiosi,  aut  negU- 
gentes,  aut  minus  ad  docendum  apti  inveniantur''  the 
schoolmaster  might  be  removed;  but  the  Defendants 
did  not  insist  on  any  such  ground,  or  on  any  cause, 
which,  by  the  express  words  of  the  statutes,  or  by  im- 
plication, could  be  brought  within  them.  The  Defend- 
ants, indeed,  had  not  professed  to  act  in  pursuance  of 
the  statutes. 

Thirdly,  supposing  the  removal  to  have  been  founded 
upon  any  statutable  cause,  it  was  illegal  and  void,  inas- 
much as  it  was  a  judgment  pronounced  without  the  sha- 
dow of  a  trial,  or  even  a  hearing :  The  Queen  v.  Smith  (a), 

(«)  5  Q.  B.  614. 
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1849.        Ths  King  v.  Bishop  of  Ely  (a),  Doe  v.  Oartham  (6),  The 
^^^^      King  y.  Oaskin  (c). 

V. 
ThS  DlAV  AX9 

Chaptib  Fourthly,  the  Plaintiff  had  then  been  wrongfully  re- 

moved  from  the  office,  and  deprived  of  the  stipend  and 

Argument,  house  which  had  been  assigned  to  him  in  virtue  of  his 
office,  and  the  question  was  only  as  to  the  form  of  his  re- 
medy. First,  the  Plaintiff  had  no  remedy  in  the  Eccle- 
siastical Court.  The  case  must  be  governed  by  the 
founder's  statutes,  and  was  not  within  the  ordinary 
ecclesiastical  constitution  of  the  Church.  Secondly, 
the  Dean  and  Chapter  could  not  properly  exercise 
jurisdiction  in  such  a  case,  if  they  possessed  it.  They 
were  disqualified  by  their  own  act  from  being  judges  in 
an  appeal  against  that  act.  But  the  Dean  and  Chapter 
were  not  the  parties  to  whom  an  appeal  should  be  made. 
They  were  not  a  purely  ecclesiastical  corporation,  but 
resembled  an  ordinary  college.  They  had  no  plenary 
authority  over  or  discretion  in  dealing  with  the  officers 
created  by  the  statutes,  except  for  the  necessary  per- 
formance of  Divine  service  and  the  government  of  the 
establishment:  Lean  and  Chapter  of  Dvklin  v.  The 
King(d).  The  rights  of  the  Plaintiff  were  derived  from 
the  same  charter  and  constitution  as  those  of  the  Dean 
and  Chapter;  he  is  not  their  officer  merely.  The  School 
is  not  an  integral  part  of  the ''  Ecclesia,"'  but  a  collateral 
or  separate  institution,  and  the  authority  of  the  Dean 
and  Chapter  over  it  is  limited  to  the  particular  cases  in 
which  the  power  is  given  by  the  statutes.  Thirdly,  the 
Bishop  has  no  visitatorial  power  in  a  question  relating 
to  the  amotion  of  the  Master;  such  a  power  is  not 
given,  and  cannot  be  implied.  But  if,  under  his  gene- 
ral powers  as  visitor,  the  Bishop  had  jurisdiction  in 


(a)  2  T.  R.  336,  338.  (c)  8  T.  R.  209. 

(b)  8  Moore,  368.  (d)  1  Bro.  P.  C.  73,  Toml.  edit 
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a  matter  relating  to  the  Master  or  to  his  functions,  still         1349, 

the  powers  of  the  visitor  would  be  inadequate  to  the  relief      ^T"^' — ^ 
.    .  Whistoh 

in  this  instance.     According  to  the  case  of  the  Defend-  v. 

ants,  and  the  tenor  of  the  instrument  which  they  had  Chafteb 
executed,  the  Plaintiff  had  been  removed,  and  was  no  ^'  Boohmteb. 
longer  a  member  of  the  church  or  of  the  cathedral  esta-  Argument, 
blishment.  The  visitor  had  not  jurisdiction  to  direct 
the  deed  to  be  cancelled,  or  to  compel  the  Defendants 
to  re-elect  the  Plaintiff,  even  if  he  might  have  deter- 
mined any  question  between  the  parties  whilst  in  their 
former  position.  Even  if  the  jurisdiction  of  the  visitor 
to  give  relief  were  perfect  and  unquestionable,  the 
Bishop,  as  well  as  the  Dean  and  Chapter,  was,  in  the 
circumstances  which  had  taken  place,  disqualified  from 
acting  as  judge  in  respect  of  the  complaint  which  the 
Dean  and  Chapter  had  brought  against  the  Plaintiff. 
It  was  a  case  in  which  the  Bishop,  formerly,  as  Dean  of 
WorcesteTy  (also  a  cathedral  of  the  new  foundation),  as 
well  as  in  his  existing  capacity,  was  too  much  affected 
by  the  matter  in  dispute  to  be  a  disinterested  judge: 
Dean  of  York's  case  (a).  The  King  v.  Bishop  of  Ely  (b). 

Fifthly,  the  Plaintiff  having  no  remedy  in  any  Court 
of  limited  jurisdiction,  could  only  appeal  to  a  Court  of 
common  law  or  a  Court  of  equity.  Any  departure  from, 
or  excessive  exercise  of  powers  given  by  the  statutes, 
was  clearly  within  the  jurisdiction  of  the  Courts  of  law, 
by  mandamus  or  prohibition,  in  cases  to  which  such  re- 
medies were  applicable:  The  King  v.  The  Dean  and 
Chapter  of  Rochester  (c).  Dean  and  Chapter  ofDtMin  v. 
TheKing{d\  The  King  v.  J?wAop  ofEly{e\  The  King  y. 
Bayley{f)y  Ex  parte  Smyih(g)y  In  re  Dean  of  YorkQi), 
The  Courts  of  law  are  not,  however,  for  this  purpose 

(a)  2  Q.  B.  1.  (e)  Ubi  supra. 

(5)  1  Serjt.  Wilfl.  266.  (/)  1  B.  &  Ad.  761. 

(c)  3  B.  <!^  Ad.  95.  (y)  3  A.  <!^  E.  7S4. 

(d)  1  Bro.P.  C.,Toml. edit.  73.  (h\  Ubi  supra. 
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1849.        accessible  in  vacation.    Independently  of  that  ground 

Whutoh      ^^  interposition,  equity  will  interpose  to  protect  the 

ThbDbajiato  *^*'^®  ^  *^  otB.ce  pending  the  trial  of  the  right,  and 

Chaptba      would,  for  that  purpose,  restrain  the  Defendants  from 

electing  another  Master  and  parting  with  the  stipend  of 

Argtmeni.     ^j^^  Plaintiff,  or  ejecting  him  from  the  house  in  the 
meantime. 


[It  having  been  suggested,  that  the  frame  of  the  suit 
precluded  the  latter  argument,  it  was,  by  consent  of  the 
Defendants,  agreed  that  the  bill  should  be  taken  as  if 
amended  by  praying,  in  the  alternative,  an  injunction 
to  restrain  the  Defendants  from  any  further  proceeding 
pending  the  trial  of  the  case  in  the  proper  Court] 

Sixthly,  the  Plaintiff,  however,  relied  on  the  broad 
ground,  that  the  Defendants  were  trustees  of  their  funds, 
to  satisfy,  among  avariety  of  purposes,  the  schoolmaster's 
stipend.  There  was  a  trust  for  the  school  and  for  the 
schoolmaster,  as  the  person  who  embodied  and  repre- 
sented the  idea  of  the  school.  The  funds  were  in  the 
hands  of  the  Dean  and  Chapter  as  a  Corporation,  created 
for  the  convenient  devolution  of  the  title.  The  Dean 
and  Chapter  were  not  the  "  Ecclesia,''  and  what  the  in- 
dividual members  of  the  corporation  took  out  of  the 
income,  they  took  as  part  of  the  general  body  of  cestuis 
que  trusty  extrinsic  to  the  corporation,  namely,  the  '^  Eo- 
clesia.''  The  case  might  justly  be  considered  different, 
if  the  funds  were  those  of  the  Dean  and  Chapter,  but 
they  were  not,  they  were  the  funds  of  the  Dean,  the  Car 
nons,  the  Minor  Canons,  the  Schoolmaster  and  others, 
who  were  to  receive  individually  their  stipends  through 
the  Treasurer.  The  Dean  and  Chapter  had  accepted  the 
endowments  charged  with  the  maintenance  of  the  school 
and  the  payment  of  the  Master's  stipend;  and  the  Mas- 
ter, upon  his  appointment,  acquired  a  right  which  the 
Defendants  could  not  repudiate:   Attomey-Qeneral  v. 


AM1> 
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Christ's  HospUal(a).    It  was  not  to  be  asidy  that,  if  the 
Plaintiff  were  a  cestui  que  trusty  so  also  the  lower  ser- 
vants of  the  establishment  must  be.    There  was  a  plain  ^^  ^ J^^ 
distinction  between  those,  who  like  the  schoolmaster      Chaptwi 

had  freehold  offices,  and  those  whose  engagements  for         

menial  purposes  were  necessarily  subject  to  detennina-  '**y««««^- 
tion  at  the  will  of  the  governing  body.  There  was  a 
duty  annexed  to  the  legal  ownership  in  the  corporation, 
to  apply  the  property  and  income  for  the  benefit  of  the 
general  body,  which  might  be  termed  "  Ecclesia."  The 
"  common  goods,"  out  of  which  the  Master's  stipend  was 
to  come,  were  the  goods  of  the  general  body,  of  which 
the  Dean  and  Chapter  were  only  part.  The  School  and 
its  Master  are  objects  of  a  trust,  attached  to  the  cor- 
porate ownership  of  the  Dean  and  Chapter.  These  rea- 
sons, while  they  establish  the  general  argument  as  to  the 
trust,  also  distinguish  the  present  case  from  that  of  The 
Attomey-Oenerai  v.  Magdalen  College,  Oxford  (6).  The 
dispute  there  was,  as  to  a  matter  of  mere  internal  ma- 
nagement. The  master  was  one  officer  of  the  corpora- 
tion, L  e.  the  college,  and  the  legal  property  was  in  the  col- 
lege, and  the  goods  out  of  which  the  master's  stipend  was 
to  be  paid,  were  the  common  goods  of  the  college  or  corpo- 
ration, and  not  (as  here)  of  a  body  wider  than  and  ex- 
trinsic to  the  corporation.  The  Defendants  in  this  case 
were  trustees,  and  were  removing  the  schoolmaster, 
whose  office  gave  him  a  beneficial  interest  in  the  trust, 
for  having  imputed  to  them  a  breach  of  duty  in  the 
same  trust,  as  to  which  he  had  intimated  his  intention 
of  taking  proceedings  in  this  Court.  This  was  amply 
sufficient  to  give  the  Court  jurisdiction  on  this  motion : 
AUomey-Oeneral  v.  The  Oovemors  of  the  Foundling  Hos- 
pitai{c)y  Dummer  v.  2%e  Corporation  ofChippenham{d). 


(a)  Taml.  393.  {c)  2  Ves.  jun.  41. 

\h)  10  Beav.  402.  \d)  14  Ves.  252. 
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1849.  Mr.  RowndM  Palmer  and  Mr.  J.  H.  Law,  for  the  De- 

wl^      fendants. 

V, 

"chapmb"*  T'^®  application  was  founded  upon  the  mistake  of 
OF  BooHBSTiB.  supposiug,  that  the  Defendants  were  trustees  for  their 

ArgmMiu.  officers.  There  was  no  trust  in  this  case,  within  the 
sense  in  which  that  term  was  understood  in  equity.  The 
school  of  which  the  Plaintiff  had  been  master,  was  one 
of  a  class,  peculiar  to  cathedral  churches,  or,  before  the 
Reformation,  to  cathedrals  and  monasteries.  The  error 
was,  in  supposing  that  this  school  stood  in  the  same  po- 
sition as  a  simple  grammar  school  within  the  control  of 
this  Court,  in  the  exercise  of  its  jurisdiction  over  chari- 
table foundations.  This  belonged  to  the  class  of  claus- 
tral,  as  distinguished  from  secular  grammar  schools  (a). 
The  claustral  schools  had  no  independent  endowments, 
but  depended  on  the  bodies  to  which  they  were  attached. 
"  Grammar  schools  in  the  country  and  in  some  cities 
were  lately  maintained  with  the  revenues  of  chauntries, 
that  belonged  to  those  churches;  wherein,  or  else  in 
Chauntiy-houses,  the  Priest  taught.  So  that,  the  chaun- 
tries being  dissolved,  the  schools  fell  with  them;''  Hist, 
and  Antiq.  Un.  Oxford,  by  Anthony  k  Wood,  voL  2,  p. 
103.  So,  in  this  case,  the  school  was  only  a  part  of  the 
cathedral  establishment,  and  not  an  independent  or  a 
separate  foundation:  AUomey-Oeneral  y,  Magdalen  Col- 
lege^  Oxford  (6),  Rex  v.  Bishop  of  Ely{c).  The  master  of 
the  school  was  one  of  the  officers  employed  in  the  inter- 
nal administration  of  the  cathedral  establishment  He 
could  not  be  regarded  as  a  cestui  que  trust,  otherwise 
than  as  the  porter,  cook,  and  other  officers,  whose  main- 
tenance was  provided  for  by  the  statutes,  were  entitled 
to  that  character.     All  those  officers,  including  the 

(a)  See  History  and  Antiqui-      n.,  p.  564,  infira. 

ties  of  University  of  Oxford,  by         (e)  Duke*s  Charitable  Uses, 
Anthony  k  Wood,  Vol.  2,  p.  712.      Bridgman,  331. 

(b)  10  Beav.  402.     See  also 


CASES  IN  GHANCEBT.  566 

schoolmaster,  were  allowed  to  participate  in  the  common  i849. 
goods,  or  (as  described  in  the  stat.  3  &  4  Vict  c.  113,  whiotoh 
s.  52)  the  "divisible  corporate  revenues,"  but  they  had  ^  ^v- 
no  independent  rights  as  cestuis  que  trust.  The  Cathe-  Chaptbb 
dral  Church  and  itsofficerswere  governed  by  the  statutes,  ^'  °"^'^ 
and  their  regulation  was  not  left  open  and  subject  to  '^rgwrnau, 
the  jurisdiction  of  the  Court  of  Chancery:  Attorney- 
General  v.  Middleton  (a).  The  jurisdiction  was  in  the 
Bishop,  as  laid  down  in  the  statute  "  De  Visitatione 
Ecclesiae"  (6).  If  the  visitor,  where  the  visitatorial 
power  existed,  refused  to  act,  he  might  be  compelled  to 
do  so  by  mandamus,  and  if  he  exceeded  his  powers,  he 
might  be  restrained  by  prohibition,  but  there  was  no  ap- 
peal against  his  judgment :  AUomey-Oeneral  v.  The  Mas- 
ter and  Fellowa  ofCoiihermeHaU,  Cambridge(c)y  The  King 
V.  Bishop  of  Chester(d),  The  King  v.  Bishop  ofChester(e)y 
Rex  V.  Bishop  of  Ely  (/),  Philips  v.  Bury  (g),  The  King 
V.  Bishop  of  Worcester  (h),  Attomey-Oeneral  v.  Talbot (i), 
Dr.  Snape  v.  The  Bishop  of  LincoVaQc) .  The  jurisdiction 
of  this  Court  extended,  not  to  lands  and  property  held,  as 
in  this  case,  in  frankalmoigne,  but  to  lands  and  property 
in  which  the  legal  owners  had  not  the  beneficial  interest, 
and  to  property,  the  disposition  of  which  fell  within  the 
statute  of  Charitable  Uses.  The  jurisdiction,  under  the 
latter  statute,  was  co-extensive  with  the  jurisdiction  of 
the  Court  of  (chancery  in  like  matters,  and  that  which 
was  excepted  from  the  one,  was  not  within  the  other. 
Where  a  trust  was  created,  whether  for  a  general  or 
a  special  charitable  purpose,  the  charity  not  being 
vested  in  the  persons  who  were  to  partake  of  it,  but  in 
others  for  their  benefit,  the  visitatorial  power  did  not 

(a)  2Ves.327.  (g)  1  Ld.  Raym.  5;    8.  (7., 

(f)  Supra,  p.  639.  perffoU,  C.  J.,  2  T.  E.  346. 

(c)  Jac.  381,  392.  (h)  4  M.  &  8.  416. 

(d)  1  W.  Bl.  22.  (t)  1  Ves.  78. 

{e)  1  Barnard.  62.  (k)  1  Barnard.  93, 122. 

(/)  1  Cowp.  316. 
VOL.  VII.  0  0  H.  W. 
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1849.        ftrise:  Oreen  y.  Eutherforth  (a).    In  such  caaes  a  trust 
would  be  enforced  as  against  a  corporation,  as  well  as 
against  an  individual     The  Court  of  Chancery,  being 
^"hapmb"*  said  to  be  always  open,  had  issued  the  writ  of  prohibi- 
o»  EooDMMB.  tion  in  Vacation,  when  the  application  could  not  be 
Arffumau.     made  to  the  courts  of  common  law.    The  writ  had  not, 
however,  in  such  cases  been  granted  upon  any  equitable 
ground,  but  precisely  upon  the  same  ground  as  a  court 
of  law  would  have  acted,  if  that  court  had  been  acces- 
sible: Anorkf  1  P.  Wm&  476;  Iveaon  v.  Harris  (b). 

The  Defendants  objected  to  the  jurisdiction  in  this 
case  only  as  an  important  duty  to  their  successors,  and 
other  bodies  of  the  same  constitution.  They  would  pre- 
fer to  argue  the  case  on  its  merits.  The  language  of 
the  publication  of  which  they  complained  was  calulated 
to  bring  disrespect  and  contempt  upon  the  Dean  and 
Chapter,  and  to  impede  them  in  the  performance  of  their 
dutiea  It  was,  moreover,  an  unfair  and  inaccurate  re- 
presentation of  the  case  as  against  the  Dean  and  Chap- 
ter. A  late  statute  (3  &  4  Vict.  c.  118,)  had  taken  from 
them  all  discretion  in  the  administration  of  the  Cathe- 
dral funds,  and  prevented  them  from  augmenting  out  of 
those  funds  the  allowances  of  the  scholars.  The  publi- 
cation of  partial  statements  of  cases  under  or  about  to 
be  the  subject  of  adjudication  had  been  aground  of  com- 
mittal by  courts,  both  of  law  and  equity,  (Ex parte  Van 
Sandau{c);  and  had  always  met  with  severe  reprehen- 
sion. 

The  Solicitor-Oeneral  in  reply. 

The  distinction  attempted  to  be  made  between  the 
school  in  question  and  other  grammar  schools  has  not 
been  established.  There  are  certain  funds  to  be  ap- 
plied, and  which  have  invariably  been  applied  for  the 

(a)  1  Ves.  462, 472.  (c)  1  Ph.  446,  606,  per  Lord 

(b)  7  Vea,  261.  OoUenham. 
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maintenance  of  the  school.  This  is  the  same  state  of  1849. 
things  which  in  other  grammar  schools  has  given  the  wnmov 
Court  jurisdiction.  It  created  a  charitable  trust  The 
capitular  body  was  perfect  without  a  school,  and  the 
school  was  not  therefore  an  integral  or  essential  part. 
The  support  of  the  school  was,  however,  a  condition  of 
the  endowment  imposed  by  the  founder,  and  it  was 
therefore  in  the  nature  of  a  trust  The  case  did  not 
differ  from  that  of  Dimmer  v.  The  Carparatian  of  Chip- 
penham{a).  But  the  argument  founded  on  the  power 
of  the  visitor  could  scarcely  avail  the  defendants  in  this 
case.  If  the  Plaintiff  had  misconducted  himself  as  they 
allege,  it  was  their  duty  to  bring  the  case  before  the 
visitor,  and  not  to  act  upon  their  own  authority  where 
the  statutes  were  silent  By  the  course  adopted  the  de- 
fendants had  in  effect  themselves  superseded  or  assumed 
to  supersede  the  authority  of  the  visitor,  to  whom,  ac- 
cording to  their  present  argument,  the  case  ought  to 
have  been  referred.  The  very  argument  itself  amount- 
ed to  an  admission  that  the  Defendants  had  acted  ille- 
gally, and  established  a  case,  at  least  for  the  temporary 
interference  of  the  Court;  for  the  jurisdiction  of  the  vi- 
sitor, if  now  appealed  to  and  exercised,  would  not  pro- 
tect the  Plaintiff  in  the  enjoyment  of  the  temporalities  of 
his  office,  by  preserving  his  stipend  and  emoluments, 
such  as  the  enjoyment  of  the  house  assigned  to  him, 
pending  a  trial  before  the  proper  Court:  The  King  v. 
The  Bishop  of  Durham{b),  The  Court  would  therefore 
grant  the  injunction. 


Vicb-Chancellob  : — 

I  have  never  entertained  a  doubt,  that,  if  it  could  be     Judgmmt. 
established  that  the  Dean  and  Chapter  were  trustees  for 
the  Master  of  the  Grammar  School,  he  would  be  entitled 


(a)  14  Yes.  252. 


00  2 


{b)  1  Burr.  667. 
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1849.        to  the  assistance  of  the  Court  in  enforcing  the  execution 

^J^J^      of  the  trust    If  the  appointment  of  the  Plaintiff  as 

V.  schoolmaster  gave  him  a  right  to  the  stipends  prescribed 

The  Dexk  avd  ,       ,  .  .        ,  . 

Chaptbr      by  the  statutes  as  a  cestui  que  trust  against  his  trustees, 

OF  BooHMiM.  ^jj^^  jg  jjQ  question  whatever  that  the  mere  circum- 
Jndgmetu.  stance  of  the  Dean  and  Chapter  being  a  corporation  or  an 
ecclesiastical  body  would  not  remove  the  case  from  the 
jurisdiction  of  the  Court  Two  questions  arise  on  the  pre- 
sent motion:  first,  whether  the  Plaintiff  is  such  cestui 
que  trust;  and,  secondly,  if  he  be  so,  whether  he  has  been 
lawfully  displaced.  Supposing  the  Bishop  to  be  the  vi- 
sitor, and  that  he  has  not  interfered,  I  do  not  know  why 
the  Court  should  not  in  a  plain  case  declare  the  right 
of  the  Plaintiff;  or,  if  the  case  were  one  of  more  diffi- 
culty, the  Court  might  retain  the  proceedings,  giving  li- 
berty to  the  party  to  proceed  by  action  at  law,  or  might 
direct  an  issue,  or  order  the  proceedings  to  stand  over 
to  enable  the  parties  to  try  the  question  at  law  by  an 
application  for  a  mandamus.  One  of  these  courses  must 
be  taken,  assuming  the  case  to  be  clearly  one  of  trust 
It  cannot,  however,  be  denied  that  there  are  cases, — I 
do  not  say  that  this  is  one  of  them, — ^in  which  the  ju- 
risdiction is  in  the  visitor,  and  not  in  a  court  of  equity. 
The  case  of  Magdalen  College{a)  is  an  example  of  that 
class  of  cases.  If  the  case  be  within  the  scope  of  those 
decisions,  and  the  jurisdiction  be  altogether  in  the  vi- 
sitor, the  question  will  arise,  whether  I  can  interfere  No 
doubt  many  incidental  questions  may  arise,  giving  a 
court  of  law  or  equity  jurisdiction.  The  visitor  may 
not  have  acted,  or  may  have  declined  to  act  The  right 
course  in  such  cases  may  be  to  apply  to  the  Court  of 
Queen's  Bench  for  a  mandamus;  or,  if  the  Bishop  be 
about  to  interfere  where  he  has  no  jurisdiction,  the  party 
may  apply  for  a  prohibition. 

(a)  10  Beay.  402. 
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There  is  great  diflBiculty  in  drawing  the  Kne  between        i849. 
colleges  where  there  are  fellows  and  various  other  per-      whictoh 
sons  who  receive  stipends  under  the  statutes  of  such  „     ^•• 
colleges,  and  establishments  of  the  kind  now  before  the      Cbaptbb 

Court,  where  there  exists  a  common  fund,  which  has         

been  given  to  the  body  by  the  founder,  who  has  chosen  J^^dgmenL 
to  direct  in  what  manner  that  body  should  act,  and  has 
imposed  the  obligation  of  maintaining  a  certain  number 
of  officers  having  particular  duties,  and  to  whom  par- 
ticular stipends  are  directed  to  be  paid  Although,  in 
speaking  of  the  office  of  schoolmaster,  he  has  been  ad- 
verted to  in  argument  as  an  individual  standing  upon 
the  same  footing  as  subordinate  officers, — such  as  the 
janitor  or  others, — ^it  is  only  for  the  purpose  of  illus- 
trating his  legal  position;  for  the  duties  of  the  school- 
master are  acknowledged,  and  undoubtedly  are,  of  a 
very  high  order.  For  the  purpose  of  the  argument,  the 
founder  is  considered  as  saying,  that  there  shall  be  cer- 
tain funds,  and  certain  officers  payable  out  of  those 
funds,  such  as  a  schoolmaster,  choristers,  and  others, 
who  shall  fill  various  offices,  and  perform  various  du- 
ties. AU  these  persons  apparently  fall  within  the  same 
category  in  point  of  description,  although  they  are 
unequally  paid,  and  their  duties  are  not  of  equal  im- 
portance. Unless  it  is  to  be  argued  that  the  janitor,  for 
instance,  on  being  discharged,  may  come  to  this  Court 
and  allege  a  trust  in  his  favour,  and  call  upon  the  Court 
to  decree  accordingly,  it  may  be  difficult  to  say  that  the 
master,  if  he  be  within  the  same  category,  has  a  right 
to  come  to  the  Court  and  allege  such  a  trust.  I  must 
carefully  read  the  statutes,  and  examine  the  cases  which 
have  been  cited. 
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^^^^'  ,      Vicb-Chancbllob  : — 

V.  At  the  close  of  the  argument  in  this  case^  I  recognift- 

^"cHxraB**  ed  the  undoubted  jurisdiction  of  this  Court  in  all  cases 

Of  EooHMTia,  of  trust,  in  the  sense  in  which  that  word  is  used  in  this 

Auguit  %th.    Court  in  the  ordinary  case  of  trustee  and  cestui  que 

JwigmaU.      *^'^- 

The  first  question  to  be  determined  in  this  case  is, 
whether  the  relative  positions  of  the  Defendants  and 
of  the  Plaintiff  are  those  of  trustee  and  cesimi  que  trutt 
That  this  is  the  first  question  to  be  determined  is  mani- 
fest from  the  reasoning  of  the  Court  in  all  the  cases,  be- 
ginning with  Philips  v.  Bury  (a)  and  Oreen  v.  Euther- 
forth  (Jji)  down  to  and  including  the  Attomey-Oeneral  y. 
Magdalen  College  (c).  The  answer  which  I  feel  com- 
pelled to  give,  after  examining,  I  believe,  every  case  that 
was  cited  in  argument  bearing  upon  it,  is,  that  this  is 
not  a  case  of  trust  in  the  sense  above  explained;  but  that 
the  Master,  upon  the  true  construction  of  the  statutes, 
ought  to  be  considered  only  as  an  officer  of  the  Cathe- 
dral Church,  appointed  for  the  purpose  of  performing 
one  of  the  duties  imposed  upon  the  Cathedral  Church  by 
the  statutes  of  the  founder.  I  cannot^  in  this  case,  for 
the  purposes  of  the  question  I  have  to  determine,  dis- 
tinguish the  position  of  the  Master  from  the  position  of 
the  Master  in  the  AUomey-Oeneral  v.  Magdalen  College, 
or  from  the  other  cases  in  the  books,  in  which  similar 
questions  have  arisen  between  collegiate  bodies  and  per- 
sons holding  ofl^ces  appointed  by  the  founder,  but  which 
persons  have  not  been  members  of  the  collegiate  body. 
I  cannot,  upon  the  construction  of  the  statutes,  in  this 
case  say,  that  the  Master  is  not  one  of  the  "  Ministri'' 

(a)  1  Ld.  Raym.  6;  S.  a,pcr  (b)  1  Vea.  46SL 

JSbft,  C.  J.,  2  T.  B.  346.  (c)  10  Beav.  402 ;  mfins664,  n. 
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spoken  of  in  the  statutes.    But,  if  the  contrary  of  this        1848. 
could  be  maintained,  I  cannot  discover  a  ground  for      wbutos 
holding  that  the  Master  is  a  cestui  que  trust  of  the  Ca-  m-^j^ 
thedral  Church,  only  because  he  receives  a  stipend  pay*       CBApn& 
able  out  of  the  common  funds  of  the  Defendants,  which  ^^    .         *" 
would  not  equally  oblige  me  to  hold  that  every  officer     -M^**"^ 
mentioned  in  the  statutes,  to  whom  a  livery  and  a  sti- 
pend are  given,  is  also  a  cestui  que  trust.  The  case  of  the 
Attomey-Oeneral  v.  Magdalen  GoUege  is  a  direct  autho- 
rity in  point;  and  I  am  satisfied  with  following  that 
authority. 

Excluding,  then,  the  case  of  trust,  and  assuming  also, 
what  J  certainly  am  not  disposed  to  question,  (though  I 
give  no  opinion  upon  the  point,)  that  the  removal  of  Mr. 
Whiston  from  the  mastership,  without  hearing  him  in 
his  defence,  was  a  wrong,  the  question  is,  in  whom  is 
the  jurisdiction  to  redress  that  wrong. 

If  there  be  a  visitor,  whose  powers  are  not  so  circum- 
scribed as  to  exclude  the  jurisdiction,  I  apprehend  it  is 
clear,  that  the  jurisdiction  must  be  in  that  visitor,  and 
that  his  decision  upon  the  point  is  final  This  is  so 
broadly  stated  in  all  the  cases  since  Phillips  v.  Bury^ 
that  it  cannot  be  necessary  that  I  should  refer  to  autho- 
rities in  support  of  it  The  case  of  The  King  v.  Bishop 
of  Chester  (a),  shews  that  the  rule  applies  as  well  to  ca- 
thedral as  to  other  bodies. 

The  jurisdiction  of  the  Court  of  Queen's  Bench  may 
be  called  in  by  mandamus,  to  compel  the  visitor  to  act; 
and  the  jurisdiction  of  that  Court,  and  in  some  cases  of 
the  Court  of  Chancery  also,  may  be  called  in  by  prohi- 

(a)  1  W.  Bl.  22. 
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1849.        bition,  to  restrain  the  visitor  from  exceeding  his  juris- 
1_  -     ''      diction ;  and  where  there  is  no  visitor,  or  the  power  of 
V,  the  visitor  is  extinct  or  suspended,  (Manchester  College 

Chaptbr      C(U^  (a))}  or  is  not  pleaded  in  proceedings  for  a  manda- 
ov  EooHWMB.  jj^^g  p^  Bentley's  case  (6)),  the  Court  of  Queen's  Bench 
Judgm^Hi.     may  be  the  proper  Court  to  redress  the  wrong.    Atten- 
tion to  these  distinctions  will  reconcile  with  the  law  as 
I  have  stated  it  much  that  was  pressed  upon  me  in  ar- 
gument by  the  Plaintiff's  counsel 

In  this  case,  I  am  called  upon  to  decide,  that  the 
Court  of  Chancery  has  jurisdiction  by  bill,  as  matter  of 
course,  to  try  the  question  in  dispute  between  the  Plain- 
tiff and  the  Defendants. 

In  making  the  inquiry,  whether  this  proposition  is 
well  founded,  I  need  not  determine  whether  the  Bishop 
of  Rochester  is  in  this  case  the  visitor;  or  whether,  if  he 
be  visitor,  he  has  such  an  interest  in  the  matter  in  dis- 
pute as  to  occasion  pro  hdc  vice  a  suspension  of  his 
visitatorial  powers;  or  whether  the  right  of  visitation  is 
in  the  Crown,  to  be  exercised  by  the  Lord  Chancellor 
upon  petition;  or  whether  the  Plaintiff  could,  by  an 
application  for  a  prohibition,  have  protected  himself 
against  the  continuance  of  the  wrong  of  which  he  com- 
plains, as  in  the  case  of  the  Dean  of  York{c) ;  or,  lastly, 
whether  the  Court  of  Queen's  Bench  could,  by  man- 
damus, order  the  Plaintiff  to  be  restored  to  his  office. 
The  only  question  I  have  to  determine  is,  whether  the 
Court  of  Chancery,  in  the  exercise  of  its  ordinary  juris- 
diction by  bill,  in  a  case  in  which  no  trust  exists,  can 
try  the  Plaintiff's  right  to  the  office  of  schoolmaster, 
from  which  the  Defendants  have  exercised  the  power 

(a)  1  Barnard.  62;  1  W.  Bl.         (b)  Fortescue,  202. 
22.  (c)  2  Q.  B.  1. 
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of  excluding  him.    I  am  of  opinion  that  this  question  1840. 

must  be  answered  in  the  negative.     Excluding  trust,  I  Whistoh 

cannot  find  a  single  authority  which  supports  the  pro-  ^^^  ^^^  ^^ 

position.  Chxptbk 

Of  B0CHB8TXS. 

I  could,  on  many  accounts,  have  wished  for  the  op-  ^**''**^ 
portunity  of  explaining  more  in  detail  the  grounds  on 
which  the  above  opinion  has  been  formed.  But,  hav- 
ing come  to  the  conclusion  I  have  stated,  I  have  thought 
it  best  to  give  the  parties  the  earliest  possible  opportu- 
nity of  having  my  judgment  reviewed,  if  it  should  be 
thought  erroneous. 

One  other  point  remains  to  be  noticed.  It  was  said 
for  the  Plaintiff,  that  the  Court,  at  all  events,  would 
preserve  things  in  statu  quo  until  the  right  should  be 
determined  by  the  proper  tribunal  That  this  was  not 
the  object  of  the  bill,  as  originally  framed,  is  manifest. 
The  object  of  the  bill,  at  the  time  the  argument  com- 
menced, was  to  obtain  the  judgment  of  this  Court  upon 
the  main  question,  namely,  the  Plaintiff's  right  to  the 
office  of  schoolmaster,  notwithstanding  the  acts  com- 
plained of.  The  bill,  as  amended  by  consent  during 
the  argument,  has  made  it  a  bill  for  the  execution  of 
the  trust,  and  not  a  bill  for  the  protection  of  property 
pendente  lite,  which  is  a  bill  of  a  special  character.  But, 
waiving  all  objection  upon  the  ground  of  form,  I  can- 
not recognise  the  general  proposition,  that,  in  every 
case  of  a  dispute  arising  about  a  right  of  office,  the 
Court  of  Chancery  can  be  called  upon,  as  a  matter  of 
course,  to  prevent  the  claimant  from  being  displaced 
until  the  right  shall  have  been  tried;  and  no  special 
case  for  the  interference  of  the  Court  has  been  made 
before  me.  There  are  numerous  cases,  even  of  irre- 
parable mischief,  in  which  the  Court  has  refused  to  in- 
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1849.        terfere  between  adverse  claimants,  where  no  ultimate 
^^^^^^      relief  could  be  had  in  this  Court. 

V. 

''^o^m»"^      I  regret,  therefore,  being  under  the  necessity  of  re- 
01  BooHEsnA.  fusing  this  motion,  with  costa 


THE  ATTORNEY-GENERAL  v.  MAGDALEN  COLLEGE, 
OXFORD. 

1  HE  following  abstract  of  the  information,  and  of  the  answer  of 
the  College  in  this  case,  has  been  thought  useful,  as  shewing  some 
facts  that  do  not  appear  in  the  brief  report,  10  Bear.  402  et  seq.: — 

The  Information  was  filed  by  the  Attome^f-General  at  the  relation 
of  the  Town  Clerk  of  Oxford,  against  the  President  and  Scholars  of 
Magdden  CoUege^  Oscford,  and  the  Rey.  W,  S.  Henderaonj  and  the  Bev. 
T,  W,  Lancouter,  the  acting  Master  and  Usher  of  the  Grammar 
School  connected  with  the  College.  It  commenced  by  stating  cer- 
tain Royal  licences,  and  a  charter  of  incorporation,  under  which 
WiUiam  WaifnfieUj  Bishop  of  Winchester,  was  authorised  by  King 
Henry  YI.  to  found  a  college  in  the  Uniyersity  of  Oxford,  and  to 
endow  it  with  lands,  and  to  make  statutes  for  the  goyemment  of 
the  said  college  and  its  possessions,  and  for  the  application  of  its 
reyenues ;  that  the  Bishop  commenced  and  proceeded  to  complete 
the  buildings  of  the  college ;  and  that,  adjoining  the  said  college, 
and  separated  therefrom  by  a  narrow  lane,  he  erected  and  founded 
a  grammar  school,  and  built  a  school-room,  chapel,  refectoiy,  and 
buildings  for  such  grammar  school ;  and  that  he  also  erected  and 
founded  another  grammar  school  at  WaynJUte,  in  Lincdn^ire;  and 
that  he  placed  a  master  and  usher  in,  and  gaye  them  possession  o^ 
the  said  school  at  Oxford;  that  the  site  of  the  college  and  of  the 
said  two  grammar  schools,  and  also  yarious  possessions,  were  duly 
conyeyed  to  and  yested  in  the  college ;  and  that,  in  the  year  1483, 
the  Bishop  finally  founded  and  established  the  college,  and  duly 
made  and  executed  a  certain  deed-poll  for  the  regulation  of  the 
said  college  and  schools,  containing  statutes  for  the  goyemment  of 
the  college  and  its  possessions,  under  which  the  college  had  eyer 
since  been  and  still  was  goyemed. 

The  Information  then  set  forth  a  summary  of  the  statutes,  by 
which  it  was  appointed,  that  the  College  should  consist  of  a  presi- 
dent, forty  fellows,  thirty  scholars,  called  demies,  four  chaplains, 
eight  clerks,  and  sixteen  choristers;  that  the  president  was  to  haye 
authority  oyer  all  persons  in  the  college,  according  to  the  statutes. 
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with  the  care  of  the  due  admimstration  of  the  leTenues ;  and  that,         is^'j^ 
after  proyiding  for  the  necessary  expenditure,  he  was  ''  to  take  eare       n     ^     ■»» 
and  cause  the  iurpluta^y  and  what  remained  over,  to  be  carefuUif  kept      ATT.-GBir. 
for  the  improvement  and  benefit  of  the  college."  That  the  president      jf^Qp]^!,^! 
was  to  have  a  salary  of  20^.  a  year  over  and  above  certain  other       Goluoi. 
fixed  emoluments;  that  the  allowances  for  the  commons  of  the 
fellows,  the  scholars,  the  head  and  under  maeters  of  the  grammar 
school,  and  the  chaplains,  ^' out  of  the  common  goods  of  the  eoUege,'' 
were  to  be  of  certain  specified  amounts ;  and  that,  "  should  there  be 
any  surplus,  it  was  to  be  applied  to  the  behoof  of  the  college.'* 

The  Information  then  stated  the  special  clauses  in  the  statutes 
relating  to  the  grammar  school  masters: — '^  That  there  should  be 
in  the  eaid  college  for  ever,  one  master  or  informer  in  grammar,  to 
be  alike  hired  and  removed  by  the  president,  who  was  freely  and 
gratuitously  to  inform,  teach,  and  instruct  all  persons  whomsoever, 
who  might  attend  the  grammar  school,  which  was  so  as  aforesaid 
built  and  situate  hard  by  the  said  college ;  and  that,  under  the  said 
master,  there  was  to  be  an  usher,  engageable  and  removeable  in  form 
aforesaid."  That  such  nu»ter  should  be  paid  10^.,  and  such  usher 
lOOf.  per  annum,  out  of  the  common  goods  of  the  ecHlege,  in  addition 
to  their  chambers  and  weekly  commons,  which  commons  were  to  be  equal 
to  those  of  thefdUnos  of  the  ccUege,  That,  in  case  of  retirement,  the 
master  or  usher  should  give  six  months'  notice  to  the  president; 
that  any  master  or  usher  found  incapable,  &c.,  should  be  removed 
by  the  president ;  that  the  fellows  or  scholars  of  the  college  were 
not  to  interfere  with  the  maintenance  of  discipline  among  the  scho- 
lars of  the  grammar  school  by  the  master  or  uidier,  without  the  leave 
of  the  president ;  and  that  every  master  and  usher,  upon  his  admis- 
sion, should  take  an  oath  of  obedience  to  the  statutes  (so  far  as  they 
concerned  himself)  before  the  president.  The  Information  also 
stated  certain  other  clauses  of  the  statutes  relating  to  the  school 
at  WaynfUte  in  Lincolnshire,  by  which  it  was  provided,  that  there 
should  also  be  a  master  of  that  school  for  ever,  to  be  in  like  manner 
appointed  and  removeable  by  the  president  of  the  college,  who 
should  instruct  gratuitously  all  persons  whatever  going  to  that 
school,  and  who  should  receive  10^.  per  annum  "  out  of  the  goods 
of  the  college,  viddicet,  out  of  the  profits  and  rents  arising  in  the 
county  of  Lincoln,^* 

The  Information  proceeded  to  state,  that,  after  the  foundation  of 
the  college,  a  master  and  usher  of  the  grammar  school  at  Oxford, 
and  a  master  of  the  school  at  WaynjUu,  were  duly  appointed,  and 
duly  received  the  stipends  and  emoluments  provided  for  them  by 
the  founder;  that  many  eminent  masters  presided  over  the  said 
school ;  and  that  the  whole  of  the  buildings  so  erected  by  the  said 
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1847  WiUiam  WaynfieU  at  Oxford^  were  duly  used  for  the  said  gnmmajr 

school  for  many  generations ;  that  the  said  grammar  school  at  Ox- 
ford was  attended  by  boys  from  yarious  places,  and  was  of  great 
advantage  to  the  inhabitants  of  Oxford;  that  the  school-room,  as 
built  by  the  founder,  was  capable  of  accommodating  200  boys ;  and 
that  it  continued,  from  its  foundation  to  the  year  1790,  and  subse- 
quently, to  be  attended  by  upwards  of  100  boys,  who  were  instruct- 
ed in  grammar. 

The  Information  then  alleged,  that  '^  Some  time  ago  the  presi- 
dent and  scholars  determined  to  abolish  the  said  grammar  school, 
and  obtain  possession  of,  and  convert  to  their  own  use,  the  property 
and  revenues  thereof ;  *'  that  the  president  had  permitted  the  master 
and  usher  to  exact  payments  from  the  boys  who  attended  the  school, 
and  had  appointed  unfit  persons  to  be  masters  and  ushers,  paying 
them  only  small  stipends,  without  commons  or  rooms ;  and  that  the 
president  sent  the  choristers  to  be  instructed  in  the  grammar  school; 
and  that,  by  such  means,  nearly  all  all  the  scholars  in  the  said 
grammar  school  were  compelled  to  leave  the  same ;  that,  about  the 
year  1815,  the  College  pulled  down  the  old  school  buildings  under 
the  authority  of  a  private  Act  of  Parliament,  which  was  obtained 
upon  the  representation  that  the  school  was  one  for  the  choristers 
of  the  college  only,  and  which  directed  the  substitution  of  other 
suitable  buildings,  but  that  no  suitable  buildings  had  since  been 
founded;  and  that  there  was  not  now  a  proper  master  or  usher;  but 
that  the  Defendant  Henderwny  (who  was  one  of  the  demies  of  the 
college)  and  the  Defendant  ZanctM^,  claimed  to  be  master  and  usher, 
and  were  employed  by  the  College  to  instruct  the  sixteen  choristers 
in  a  small  turret  room,  which  was  used  instead  of  the  old  school- 
room; and  that  it  was  intended  to  erect  buildings  on  the  site  of  the 
old  school  for  the  general  purposes  of  the  college. 

The  Information  then  charged,  that  the  possessions  of  the  college 
greatly  increased  in  value,  and  that  the  annual  income  was  now  far 
more  than  sufficient  for  the  support  of  the  college  and  grammar 
school  at  Oxford;  and  that  the  stipend  of  the  president  had  been 
raised  from  the  simi  of  20^.  a  year  to  a  very  large  sum;  and  that  a 
very  large  siun  was  now  allowed  for  the  commons  and  stipends  of 
the  fellows,  and  handsome  and  commodious  rooms  had  been  pro- 
vided for  their  residences ;  and  that  the  president  and  fellows  year- 
ly divided  large  sums  of  the  revenues  of  the  college  among  them- 
selves, contrary  to  the  provisions  of  the  statutes. 

The  prayer  of  the  Information  was  for  an  injunction  to  restrain 
the  College  from  erecting  any  buildings  on  the  site  of  the  school  for 
theirown  use;  and  fora  declaration  that  the  school  wasapublic  gram- 
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mftr  school,  and  that  the  preflident  ought  to  hire  and  appoint  fit  and  ^ 

proper  persons  to  be  the  master  and  usher  thereof;  and  that  the  Col-  \ 

lege  might  be  decreed  to  provide  for  the  master  and  usher  commons       Att.-Gbh. 
equally  with  the  fellows,  and  might  be  decreed  to  allow  the  master  *• 

and  usher  to  have  proper  rooms  in  the  college ;  and  that  it  might  c^^saii.' 
be  declared  that  the  master  and  usher  were  entitled  to  participate 
in  the  increased  revenues  of  the  college ;  and  that  the  master  was 
entitled  to  a  stipend  equal  to  one-half  of  that  now  received  by  the 
president,  and  the  usher  to  one  equal  to  half  the  stipend  of  the 
master;  and  that  the  College  might  be  ordered  either  to  build  and 
provide  all  necessary  and  convenient  buildings  for  the  said  gram- 
mar school  on  the  original  site  thereof,  or  to  restore  the  said  ancient 
grammar  school  and  the  buildings  connected  therewith ;  and  for  ge- 
neral relief. 

The  College,  by  their  Answer,  stated,  that  the  old  school  buDdings 
were  erected  by  the  founder  before  the  date  of  the  statutes,  upon 
land  previously  vested  in  the  College  by  the  original  instrument  of 
foundation,  and  described  in  that  instrument  and  in  the  Royal  char- 
ter as  part  of  the  site  of  the  college  itself;  that,  except  by  the 
erection  of  such  buildings,  and  by  the  directions  contained  in  the 
statutes  as  to  the  appointment,  maintenance,  duties,  and  remunera- 
tion of  the  schoolmaster  and  usher,  the  school  mentioned  in  the  in- 
formation was  never  in  any  manner  founded  or  endowed ;  that  the 
school  was  in  truth  not  a  separate  foundation,  but  merely  part  of 
the  college  establishment,  and  always  had  been  and  still  was  main- 
tained on  that  footing.  It  was  admitted  that  the  old  school  build- 
ings had  been  taken  down  as  stated  in  the  Information,  and  no 
others  as  yet  provided  (though  it  was  in  contemplation  immediately 
to  erect  suitable  buildings);  that  it- had  been  usual  for  the  College 
to  allow  the  master  and  usher  to  require  and  receive  payments 
from  any  boys  (not  being  members  of  the  college  establishment) , 
who  were  permitted  to  attend  the  school,  the  view  practically  taken 
of  the  founder's  intention  being,  that  none  but  the  choristers  and 
other  members  of  the  college,  who  might  need  instruction  in  gram- 
mar, had  a  right  to  claim  gratuitous  education  in  the  school ;  and 
that  the  master  and  usher  were  not  recognised  as  having  any  right 
to  participate  in  the  increased  revenues  of  the  College,  though  cer- 
tain augmentations  of  their  statutable  stipends  had  been  from  time 
to  time  made  by  the  voluntary  liberality  of  the  president  and  fel- 
lows. All  intention  of  abolishing  or  suppressing  the  school  was  de- 
nied, but  the  College  asserted  their  right  to  continue  to  deal  with 
it  as  part  of  the  collegiate  establishment;  and  they  submitted,  that, 
as  such,  it  wbe  subject  to  the  exclusive  authority  of  the  Bishop  of 
Wincketter,  the  visitor  of  the  College  appointed  by  the  statutes;  and 
that  the  Court  of  Chancery  had  no  jurisdiction  to  administer  any 
part  of  the  relief  sought  by  the  Information. 
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MONYPENNY  v.  DERING. 
.  HE  question  arose  on  the  will  and  codicil  of  James 


FA.  28^A. 

March,  1««,  rw\ 

AwH  16(4.  Monypenny,  devising  certain  estates  in  the  county  of 

i^^  4<A  <b  ^^^  Qf  gavelkind  tenure. 


By  the  will,  dated  the  11th  of  February,  1804,  the 


Deviie  of  lands 
of  gayelkuid 

tees,  upon  trast  testator,  after  devising  portions  of  his  real  estates,  gave 
Sntpart foTS  and  devised  his  house  called  Maytham  HaU,  with  the 
payment  of       appurteuances,  and  all  the  rest,  residue,  and  remainder 

debta,  and  lab-  i»  -i       ,  i 

of  his  manors,  messuages,  farms,  lands,  tenements,  here- 
ditaments, and  real  estate,  except  as  thereinbefore  de- 
vised, unto  his  brothers  PhiUips  Monypenny,  Tlhomcts 
Monypermy,  and  Robert  Monypenny,  and  their  heirs, 
iKnd'i^hisde-  and  the  heirs  of  the  survivor  of  them,  to  have  and  to 
^sTsonof  sach  ^^^^  ^^^  ^^^°^®  ^^^  cvery  part  thereof  unto  and  to  the 
hSs'mdetf^*  use  of  them  the  said  Phillips  Monypenny,  Thomas 
Monypenny,  and  Robert  Monypenny,  and  their  heirs, 
and  the  heirs  of  the  survivor  of  them,  upon  the  trusts 
thereinafter  expressed.  The  testator  then  directed 
his  trustees,  within  six  months  next  after  his  de- 
cease, to  sell  and  dispose  of  so  much  of  his  real  es- 
tates thereinbefore  devised  as  should  be  sufficient  to 


ject  thereto 
upon  trust  for 
P.  M.  for  life, 
and  after  his 
decease  for  the 
first  son  of 
P.  M.  for 


pay  his  debts,  funeral  and  testamentary  expenses,  and 


his  body,  and 

in  de&ult  of 

sach  issue  for 

eyery  other  son 

of  P.  if.  sttcces- 

sirely  for  the 

like  interests 

and  limitations; 

and  in  defonlt 

of  issue  of  the 

body  of  P.  M., 

or  in  cose  of 

his  not  leaTing 

any  at  his  deoeaoe,  for  T,  M,  for  lifo,  and  after  his  decease  for  T.  0,  M,,  the  eldest  son  of 

T.  M,t  for  life,  and  after  his  decease,  for  the  first  son  of  T,  (7.  M,  and  the  heirs  mole  of  his  body; 

and  in  defiiult  of  issue  of  the  body  of  the  said  T,  Q.  M,,  for  every  other  son  of  T.  M,  snccessiTdy, 

for  the  like  estates  and  interests;  and,  on  failure  of  oil  such  issue  of  the  body  of  T.  M.,  upon 

trust  for  him,  his  heirs,  and  assigns  for  oyer;  provided  that,  if  P,  M.,  or  T.  M,,  or  any  of  their 

issue,  should  become  entitled  to  the  JodrtU  estate,  then  tiie  trustees  should  stand  seised  of  the 

devised  premises,  upon  trust  for  the  next  person  entitled  thereto  under  bis  will,  as  if  the  perMn 

so  succeeding  to  the  JodrtU  estate  were  dead.    T,  M,  died  after  the  date  of  the  will,  and  the 

testator  by  a  codicil  dedared  that  his  trustees  should  stand  seised  of  the  devised  estiUes,  upon 

trust  for  his  wife  for  her  life;  and  from  and  after  her  decease,  upon  the  trusts  dedared  by  his 

will,  subject  to  the  dedaration  therein  contained  with  reference  to  the  JodreU  estate : — Hdd,  that 

P.M,  took  an  estate  for  life  only. 

That  T.  O.  M.  took  an  estate  for  life  in  remainder  after  the  life  estate  of  P.  M.,  contingent  on 
P.  M,  not  leaving  any  issue  at  his  decease,  and  detenninable  on  his  becoming  entitled  to  ^e  Jod- 
reS  estate. 

That  the  eldest  son  of  T.  Q.  M,  took  a  contingent  remainder  in  tail,  after  the  determination 
of  the  life  estate  of  his  fether. 
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certiun  legacies  in  exoneration  of  his  personal  estate, 
and  proceeded: — ''And,  subject  to  the  above,  mj  said 
trustees,  and  the  survivors  and  survivor  of  them  and 
his  heirs,  shall  stand  seised  of  all  and  every  mj  said 
real  estates  to  them  devised,  for  payment  of  all  and  every 
my  debts  as  aforesaid,  upon  trust  to  permit  and  suffer 
my  said  brother  Phillips  Monypenny  to  receive  and 
take  the  rents,  issues,  and  profits  thereof,  for  and  dur- 
ing the  term  of  his  natural  life,  without  impeachment  of 
waste ;  and  from  and  immediately  after  his  decease,  upon 
trust  for  the  first  son  of  the  body  of  the  said  PhiUipa  Mo- 
nypenny for  and  during  the  term  of  his  natural  life,  and 
from  and  immediately  after  his  decease,  upon  trustfor  the 
first  son  of  the  body  of  such  first  son,  and  the  heirs 
male  of  his  body;  and,  in  default  of  such  issue,  upon 
trust  for  all  and  every  other  the  son  and  sons  of  the 
body  of  my  said  brother  Phillips  Monypenny,  severally 
and  successively  according  to  seniority  of  age,  for  the 
like  interests  and  limitations  as  I  have  before  direct- 
ed respecting  the  first  son  and  his  issue;  and  in  de- 
fault of  issue  of  the  body  of  my  said  brother  PhiUips 
Monypenny,  or,  in  case  of  his  not  leaving  any  at  his 
decease,  upon  trust  for  my  said  brother  Thomas  Mo- 
nypenny, for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste;  and  from  and  imme- 
diately after  his  decease,  upon  trust  for  Thomas  Mo- 
nypenny (a),  the  eldest  son  of  my  said  brother  Tho- 
mas Monypenny,  for  and  during  the  term  of  his  natu- 
ral life,  without  impeachment  of  waste;  and  from  and 
immediately  after  his  decease,  upon  trust  for  the  first 
son  of  the  body  of  the  said  Thomas  Monypenny,  son  of 
my  said  brother  Hiomas  Monypenny,  and  the  heirs 
male  of  his  body;  and  in  default  of  issue  of  the  body  of 
the  said  Thomas  Monypenny  the  son,  upon  trust  for  all 
and  every  other  the  son  and  sons  of  the  body  of  my  said 
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(a)  The  Defendant,  Thomas  Otfifbon  Monypenny . 
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1860.  brother  Thonuis  Monypenny^  for  the  like  estates  and  in- 
terests, severally  and  successively,  according  to  seni- 
ority of  age;  and  in  failure  of  all  such  issue  of  the 
body  of  my  said  brother  Thomas  Manypenny,  upon  trust 
for  him,  his  heirs,  and  assigns  for  ever.  But  I  do  here- 
by declare,  that,  if  it  shall  happen  at  any  time  here- 
after, that  my  said  brothers  or  either  of  them,  their  or 
either  of  their  issue,  shall  become  entitled  to  the  real  or 
copyhold  estate,  or  any  part  thereof,  late  of  Elizabeth 
JodreU,  widow,  daughter  of  the  late  PhUlipa  Oybbony 
situate  in  the  said  parish  of  Rolvenden^  in  the  parishes 
of  Denenden,  Tenterden,  or  either  of  them,  or  elsewhere, 
then  and  in  that  case,  and  immediately  upon  such  event 
taking  place,  my  said  trustees,  and  the  survivors  of 
them  and  his  heirs,  shall  stand  seised  of  my  said  estates 
hereinbefore  devised,  for  the  benefit  of  my  said  brothers 
and  their  issue,  upon  trust  for  the  next  person  entitled 
thereto  under  and  by  virtue  of  this  my  will,  in  the  same 
manner  as  they  would  have  done  if  the  person  so  suc- 
ceeding to  the  said  estates  late  of  the  said  Elizabeth 
JodreU  were  actually  dead." 

By  a  codicil,  dated  in  July,  1818,  after  the  death  of 
the  testator's  brother  Thomas^  the  testator  devised  the 
same  estates  to  trustees,  upon  the  like  trusts,  for  sale, 
and  payment  of  his  debts,  &c.;  and,  as  to  such  parts 
whereof  no  sale  should  be  made,  he  declared  that  his 
trustees  should  stand  seised  thereof,  upon  trust  to  per- 
mit his  wife  to  receive  the  rents  and  profits  thereof  for 
her  life;  and  from  and  immediately  after  her  decease, 
upon  the  trust^s  declared  by  his  will,  and  subject  to  the 
declaration  therein  contained,  in  case  his  said  brothers, 
or  either  of  them,  their  or  either  of  their  issue,  should 
become  entitled  to  the  estate  of  Elizabeth  JodrelL 

The  testator  died  in  1822,  and  his  widow  in  1826; 
PhiUipe  Monypenny  died  in  1841,  without  issue,  having. 
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in  1827,  suffered  a  recovery  of  the  devised  estates  to  the 
use  of  himself  in  fee,  and  having  subsequently  charged 
the  estates,  upon  the  marriage  of  his  nephew  Robert  Jo- 
seph Monypenny,  the  eldest  son  of  Robert  otherwise 
Richard,  the  youngest  brother  of  the  testator,  with  the 
payment  of  a  jointure  of  300t  a  year  to  Susannah,  the 
wife  of  his  said  nephew,  in  the  event  of  her  surviving 
both  the  uncle  and  nephew.  Philips  Monypenny  by 
his  will  devised  or  attempted  to  devise  the  estates,  after 
charging  them  with  certain  annuities,  to  the  use  of  his 
nephew  Robert  Joseph  Monypenny  for  life,  with  re- 
mainder to  Robert  Phillips  Dearden  Monypenny,  the 
eldest  son  of  Robert  Joseph  Monypenny  for  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail 
male,  with  remainders  over.  Under  this  devise,  upon 
the  death  of  Phillips  Monypenny,  Robert  Joseph  Mony- 
penny, his  nephew,  entered  into  receipt  of  the  rents 
and  profits.  Robert  Joseph  Monypenny  died  in  1842, 
and  thereupon  his  son  Robert  Phillips  Dearden  Mony- 
penny, an  infant,  by  his  guardians,  claiming  under  the 
same  will  of  Phillips  Monypenny,  entered  into  receipt 
of  the  rents  and  profits,  subject  to  the  jointure  oi  Su- 
sannah,  the  mother  of  the  infant,  with  which  his  uncle 
Phillips  Monypenny  had  charged  the  estates. 


I8d0. 
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The  bill  was  filed  in  November,  1842,  by  Robert  Tho- 
mas Oybbon  Monypermy,  the  eldest  son  of  Thomas  Oyhbon 
Monypenny,  who  was  the  eldest  son  of  Tfiomas  Mony- 
penny, the  brother  of  the  testator,  against  Robert  Phil- 
lips Dearden  Monypenny,  the  infant  in  possession,  and 
all  the  other  parties  claiming  to  be  interested  in  the 
estates  through  or  under  Phillips  Monypenny,  and  also 
against  his  father  Thomas  Oybbon  Monypenny,  the  trus- 
tees of  the  legal  estate,  and  the  heirs  in  gavelkind.  The 
Plaintiff  by  his  bill  claimed  to  be  entitled  under  the  will 
of  the  testator,  James  Monypenny,  and  by  the  operation  of 
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1850.  the  shifting  clause  therein  contained,  to  an  equitable  es*- 
tate  tail  in  possession  in  the  real  estates  devised  hj  the 
will  of  JamesMonypenny;  and  if  the  estates  had  not  shift- 
ed from  Thomas  Oybbon  Monypenny  to  the  Plaintiff,  then 
the  Plaintiff  claimed  to  be  entitled  to  the  same  estates 
in  remainder  immediately  expectant  on  the  life  estate 
of  ThoTTUis  Oybbon  Monypenny  therein.  The  bill  pray- 
ed a  declaration  in  the  alternative  according  to  this 
claim,  and  that  the  Defendants,  the  guardians  of  Robert 
Phillips  Dearden  Monypenny,  might  account  for  the 
rents  and  profits  received  by  them  since  the  death  of 
Robert  Joseph  Monypenny,  and,  the  Plaintiff  being  an 
infant  at  the  time  the  bill  was  filed,  that  a  competent 
part  of  the  income  might  be  applied  for  his  maintenance. 

The  Master,  by  his  report,  found  that  there  was  no 
issue  o{ Phillips  Monypenny;  and  he  found  also  the  other 
material  facts  relating  to  the  pedigree  of  the  Plaintiff 
and  the  Defendants,  the  surviving  issue  of  Phillips  and 
Robert  otherwise  Richard,  the  deceased  brothers  of  the 
testator,  and  the  heirs-at-law  and  heirs  in  gavelkind  of 
the  testator  and  his  deceased  brothers,  nephews,  and 
grand-nephews. 

The  cause  was  heard  on  the  17th  of  November,  1845, 
when  a  case  was  ordered  to  be  stated  for  the  opinion  of 
the  Court  of  Exchequer.  The  case,  and  the  judgment 
of  that  Court,  will  be  found  in  the  Report,  16  Meeson 
&  Welsby,  p.  418. 

The  cause  was  then  heard  upon  the  equity  reserved, 
and,  on  the  7th  of  May,  1847,  for  the  reasons  stated  in 
the  judgment  reported  below,  a  supplemental  case  was 
added  to  the  first  case,  on  which  the  opinion  of  the 
Court  of  Exchequer  had  been  taken,  and  the  two  cases 
were  sent  for  the  opinion  of  the  Court  of  Common 
PleaA. 
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The  questions  were  the  same  on  the  two  cases  sent 
to  the  Court  of  Common  Pleas  as  those  in  the  case 
sent  to  the  Court  of  Exchequer,  except  that  for  the 
words  "devised  property,"  in  the  latter  case  (a),  were 
substituted  the  words,  "  Maytham  Hall  property/'  in  the 
original,  and  "  Lower  Maytham  Hall  property"  in  the 
supplemental  case  submitted  to  the  Court  of  Common 
Pleas;  and  except  also,  that,  in  the  supplemental  case, 
an  estate  to  the  use  of  trustees  to  preserve  contingent 
remainders  was  interposed  immediately  after  the  life- 
estate  of  PhiUvpa  Monypenny. 

The  certificate  of  the  Court  of  Common  Pleas  was  as 
follows : — 

First,  We  are  of  opinion  that  Phillips  Monypenny 
took  an  estate  for  life  in  remainder  after  the  life  estate 
of  the  widow  Mary  Monypenny, 

Second,  We  think  that  Thomas  Oybbon  Monypenny 
took  an  estate  for  life  in  remainder  after  the  life  estate 
of  Phillips  Monypenny,  contingent  on  Phillips  Mony- 
penny not  leaving  any  issue  at  his  decease,  and  deter- 
minable on  his  (Thomas  Oybbon  Monypenny)  becoming 
entitled  to  the  estate  of  Elizabeth  JodreU,  and  also  a 
remainder  in  tail  general  after  the  estate  tail  of  Robert 
Thomas  Oybbon  Monypenny, 

Third,  We  think  that  Robert  Thomas  Oybbon  Mony- 
penny took  a  contingent  remainder  in  tail  male  after 
the  determination  of  the  life  estate  of  his  father. 

Fourth,  We  think  that  Phillips  Monypenny  acquired 
no  estate  or  interest  under  the  recovery. 

Fifth,  We  think  that  Susannah  Monypenny  took  no 
estate  or  interest  under  the  said  deed. 
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(a)  See  16  M.  <fe  W.  424. 
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Sixth,  We  think  the  co-heirs  in  gavelkind  took  a 
remainder  in  fee  after  the  several  estates  above  men- 
tioned. (Signed)        W.  H.  Maule, 

C.  Cbesswbll, 
E.  V.  Williams. 

The  cause  again  came  on  to  be  heard  on  the  equity 
reserved. 


Argwmeni,         Mr.  Humphry^  Mr.  RoU^  and  Mr.  Charles  Holly  for  the 
Plaintiff. 

The  Solicitor  OeneraJ,  Mr.  MalinSy  Mr.  RoundeU  Pal- 
mer y  Mr.  Gootey  Mr.  WiUcock,  Mr.  RogerSy  Mr.  Fabery  Mr. 
Bortouy  Mr.  BroweUy  Mr.  F,  T.  Whitey  Mr.  Cotterilly  and 
Mr.  BagshwWy  jun.,  for  the  several  Defendants. 

The  arguments  appear  upon  the  judgment  The  au- 
thorities there  referred  to,  and  also  the  following  cases, 
were  cited : — On  the  cy-prfes  doctrine,  as  applicable  to  the 
present  question.  Smith  v.  Lord  Camel/ord(a)y  ^Bristow 
V.  Wards  (6),  Seaward  v.  Willock  (c),  SomerviUe  v.  Leth- 
bridge{d),  Jesson  v.  Wright  (e),  Feiherston  v.  Fether- 
eton  (/),  and  Feame  Cont.  Rem.  522. 

Upon  the  question  of  the  effect  of  the  alternative 
event,  on  which  the  gift  over  was  expressed  to  be  de- 
pendent, Longhead  v.  Phelps  {g)y  Crompe  v.  Barrow (h)y 
Crtrnip  V.  Norwood  (i),  Minter  v.  Wraith  (k),  Ooring  v. 
Howard  (Q,  Wilson  v.  Eden  (m),  Proctor  v.  Bishop  of 
Bath  and  Wells{n)y  Robinson  v.  HardcasUe  (o)y  Cam- 

(a)  2  Ves.  jun.  698,  703,  704,  (t)  7  Taunt.  362. 


711,  712,  714. 
(b)  2  Ves.  jun.  349. 
(e)  6  East,  198,  207. 

(d)  6  T.  R.  213,  216. 

(e)  2  Bligh,  1. 
(/)  3  C.  <b  F.  67. 
(j)  2  W.  Bl.  704. 
(A)  4  Ves.  681. 


(it)  13  Sim.  622. 

(0  16  Sim.  395. 

(m)  1  Exch.  786;  S,  Cy  11 
Bear.  289. 

(n)  2  H.  Bl.  368,  362. 

(o)  2  T.  R.  242,  247,  251, 253, 
254,  781. 
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bridge  v.  Rous  (a),  Souihb}/  v.  Stonehouae  (6),  Purefoy  v.  i850. 
Rogers  (c),  Doe  v.  iSfefty  (d),  MackworOh  v.  Hinxman(e), 
Staniey  v.  Staitlsy  (/),  and  2)o«  v.  AUcock  (g).  And  as 
to  the  classes  of  issue  which  the  alternative  might  em- 
brace, Langley  v.  Baldwin  (A),  AUomey-Oeneral  v.  iSw^ 
ton  (i),  EUicombe  v.  Oompertz  (k),  Parr  v.  Swindds  (l), 
Blackborn  v.  Edgley  (m),  Stanley  v.  icnnard  (n),  Foster 
V.  -Bar?  ofRomney  (o). 


iiiy«m€fi<. 


Vicb-Chaijcbllor  : —  ^^,ri?  16«4. 

The  question  in  this  cause  arose  under  the  will  of  /iM^eni. 
James  Monypenny^  the  testator  in  the  cause,  by  which 
he  gave  real  estates  to  his  brothers  and  certain  of  their 
descendants.  The  estates,  as  expressed  to  be  given  by 
the  will,  were  equitable  estates;  but  as  the  property  is  of 
large  amount,  and  the  questions  raised  by  some  of  the 
claimants  involve  considerations  of  difficulty  and  impor- 
tance, I  thought  it  right  (and  the  result  has,  I  think, 
justified  my  opinion)  to  obtain  the  assistance  of  a  Court 
of  law  upon  the  construction  of  the  wilL  Accordingly, 
a  case  was  stated  for  the  opinion  of  the  Court  of  Exche- 
quer, in  which  the  limitations  in  the  will  were  so 
moulded  as  to  present  (so  at  least  it  was  supposed  at 
the  time),  for  the  consideration  of  the  Court  of  law,  the 
same  questions  as  to  the  rights  of  the  claimants  under 
James  Monypermys  will,  as  were  presented  to  this  Court 
by  the  actual  limitations  in  the  will. 

(a)  8  Yes.  13,  14,  24,  25.  Amb.  356. 

(h)  2  Ves.  610.  (i)  1  P.  Wma.  755,  765,  767. 

{e)  3  Saund.  388.  (it)  3  M.  &  C.  151. 

((Q  2  B.  &  C.  926.  (0  4  Bubs.  283. 

(tf)  2  Kee.  658.  («i)  1  P.  Wms.  601,  605. 

(/)  16  Ves.  491.  (n)  1  Eden,  87 ;  2  Jur.  384, 

(7)  1  B.  A  A.  137.  (o)  11  East,  594. 

(A)  1    P.  Wms.   59,  759; 
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Upon  the  case,  so  stated,  the  Barons  of  the  Exchequer 
gave  me  their  opinion ;  and  the  cause  came  before  me 
upon  the  certificate  of  the  learned  Barons,  and  was  ar- 
gued during  several  days  in  the  month  of  April,  1847, 
upon  the  question,  whether  I  should  confirm  the  certi- 
ficate of  the  Court  of  Exchequer,  or  send  a  case  to  ano- 
ther Court,  or  decide  the  case  according  to  my  own 
opinion. 

Amongst  other  points  pressed  upon  me  upon  that  oc- 
casion was  this:  that  the  questions  raised  by  the  case 
sent  to  the  Court  of  Exchequer  were  not  in  all  respects 
identical  with  those  which  would  arise  in  this  Court 
upon  the  will  oi  James  Monypenny;  for  that,  inasmuch 
as  the  estates  created  by  his  will  were  equitable  estates 
only,  a  Court  of  equity  would  support  such  of  the  con- 
tingent limitations  of  the  will  as  were  expectant  upon 
the  life  estate  of  Phillips  Monypenny  (assuming  that  he 
took  a  life  estate  only  under  the  will),  and  that  the  coun- 
sel for  ThamoLS  Monypenny* s  branch  of  the  family  had 
thereby  been  prevented  ofiering  arguments  in  the  Ex- 
chequer, which  would  arise  in  their  favour  in  this  Court ; 
and  it  was  therefore  insisted  by  the  counsel  for  that 
branch  of  the  family,  that  a  case  ought  to  be  stated, 
in  which  trustees  to  preserve  contingent  remainders 
should  be  inserted  in  such  a  manner  as  to  prevent  those 
contingent  estates  being  destroyed  by  the  tenant  for  life, 
which  a  Court  of  equity  would  preserve  in  the  case  of 
equitable  limitations,  although,  at  law,  those  contingent 
estates  might  be  destroyed,  unless  they  were  preserved 
by  the  usual  limitations  to  trustees  to  preserve  contin- 
gent remainders. 

Other  points,  including  the  doctrine  laid  down  in 
Cole  V.  Sewell  (a),  were  also  brought  before  me,  as  points 


(a)  4D.&  War.  1. 
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CASES  IN  CHANCERY.  577 

which  had  not  received  the  consideration  of  the  Court  1850. 
of  Exchequer.  It  was  also  said,  that  the  question  upon 
which  the  Court  of  Common  Pleas  have  since  certified 
in  favour  of  Thomas's  branch  of  the  family,  viz.  that 
which  depends  upon  the  alternative  limitation  of  the  es- 
tate to  ThomcLss  branch  of  the  family,  had  not  been  ar- 
gued in  the  Court  of  Exchequer,  although  it  appears  by 
the  printed  report  of  the  case,  that  the  Barons  of  the 
Court  of  Exchequer  expressed  an  opinion  on  the  point 
at  the  time  their  judgment  was  given  upon  the  case. 

Upon  the  whole  argument,  I  thought  it  right  to  seek 
further  assistance  from  a  Court  of  law;  and  accordingly, 
a  supplemental  case,  embodying  limitations  to  trustees 
to  preserve  contingent  remainders  in  the  way  proposed 
was  stated,  and  that  case,  together  with  the  case  which 
had  been  previously  sent  to  the  Court  of  Exchequer, 
was  sent  for  the  opinion  of  the  Court  of  Common  Pleas. 

That  Court  has  since  certified  to  me  its  opinion  upon 
the  case  laid  before  it,  differing  materially  from  the 
opinion  of  the  Court  of  Exchequer.  The  cause  was 
again  argued  before  me,  in  the  month  of  March  last,  and 
I  am  now  to  state  the  conclusion  to  which  I  have  come. 

In  order  that  my  view  may  be  understood,  it  will  be 
sufficient  that  I  should  state  the  case  which  was  sent  to 
the  Court  of  Common  Pleas.  The  difference  between 
that  case  and  the  case  sent  to  the  Court  of  Exchequer 
will  not,  I  think,  embarrass  the  statement  I  have  to 
make.  The  case  sent  to  the  Court  of  Common  Pleas, 
consisting  of  that  sent  to  the  Exchequer,  with  a  supple  • 
mental  case,  is  in  substance  as  follows: — 

James  Monypenny  was  seised  in  fee  of  certain  estates 
in  Kent,    called    "The  Maytham  HaU   estate"  and 
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^^  Lower  Maytham  Hall  estate," 
kind  tenure. 


which  were  of  gavel- 


James  Monypenny  made  his  will,  dated  11th  Peb- 
ruarj,  1804,  and  thereby  devised  the  Maytham  Hall  es- 
tate to  the  use,  that  his  brother  Phillips  Monypenny 
should  receive  the  rents  and  profits  for  his  life,  without 
impeachment  of  waste,  remainder  to  use  of  the  first  son 
of  the  body  oi  Phillips  Monypenny  for  life,  remainder  to 
first  son  of  such  first  son  and  the  heirs  male  of  his  body, 
and  in  default  of  such  issue,  to  the  use  of  every  other 
son  of  Phillips  Monypenny  successively,  for  the  like  in- 
terests and  limitations.  And  in  default  of  issue  of  the 
body  of  Phillips  Monypenny,  or  in  case  of  his  not  leav- 
ing any  at  his  decease,  to  the  use  of  the  testator's  bro- 
ther, Thomas  Monypenny^  for  life,  without  impeachment 
of  waste,  remainder  to  use  of  Thomas  Monypenny  (a), 
eldest  son  of  the  testator's  brother  Thomas  Monypenny, 
for  life,  without  impeachment  of  waste,  remainder  to 
use  of  the  first  son  of  ThoTnas  Monypenny,  son  of  Tho- 
mew  Monypenny  (the  testator's  brother),  and  the  heirs 
male  of  his  body;  and  in  default  of  issue  of  the  body  of 
said  Thomas  Monypenny  the  son,  to  the  use  of  every 
other  son  of  Thomas  Monypenny  (the  testator's  brother) 
successively;  and  on  failure  of  all  suchissueofthebody 
o{  Thom>as  Monypenny  (the  testator's  brother),  to  the  use 
of  him  in  fee;  with  a  proviso,  that  if  either  of  testator's 
brothers,  or  any  of  their  issue,  should  become  entitled  to 
any  part  of  the  real  or  copyhold  estate  o(  Elizaheth  Jod- 
reUy  then  the  estates  before  devised  to  the  testator's 
brothers  and  their  issue  should  go  to  the  next  person 
entitled  under  the  will,  as  if  the  person  succeeding  to 
the  estate  of  Elizabeth  JodreU  were  dead.     And  the 


(a)  Afterwards  Tlumuu  Oybban  Monypenny  the  father  of  the 
Plaintiff. 
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testator  added  a  power  to  the  devisees  to  cut  timber        ig/^o. 
and  grant  leases,  according  to  the  terms  laid  down  in 
the  will. 

The  testator's  brother  Thomas  Monypenny  died  be-     Judgmtmi. 
tween  the  date  of  the  will  and  a  codicil  to  be  presently 
mentioned,  leaving  his  son,  Thomas  Oybbon  Monypenny, 
in  the  will  named  Thofnas  Monypenny,  surviving. 

The  testator  executed  a  codicil,  dated  the  25th  of 
July,  1818,  in  which,  after  reciting  the  death  of  his 
brother  Thomas  Monypenny,  he  revoked  the  devise  of 
his  house,  Mayiham  HaU,  and  devised  it  to  the  use,  that 
his  wife  should  take  the  rents  and  profits  for  life,  with- 
out impeachment  of  waste,  subject  to  keeping  the  place 
in  repair,  remainder  to  the  uses  expressed  of  the  same 
in  his  will,  and  subject  to  the  proviso,  in  case  and  if 
the  devisees  under  the  will  should  become  entitled  to 
Elizabeth  JodreU's  estate. 

Two  other  codicils  were  made,  not  affecting  the  dispo- 
sition of  the  real  estate. 

The  testator  died  in  June,  1822,  and  left  his  widow, 
his  hrother  Phillips,  and  Thomas  Ch/bbon Monypenny  sur- 
viving him. 

The  testator's  widow  entered  into  the  receipt  of  the 
rents  till  her  death  in  1826.  After  her  death,  Phillips 
Monypenny  entered  into  the  receipt  of  the  rents  and 
profits  till  his  death. 

In  1827  Phillips  Monypenny  suffered  a  recovery  of  the 
estates  in  question,  which  was  declared  to  enure  to  the 
use  of  Phillips  Monypenny  in  fee. 

By  a  settlement  dated  the  10th  of  June,  1836,  on  the 
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lgU0^  marriage  of  Robert  Joseph  Monypenny,  Phillips  Mony- 
penny  charged  the  Maytham  Hail  estate  with  a  sum  of 
money  as  a  jointure  to  Robert  Joseph  Monypennysynfe^ 

Jmdffmeiu.  In  January,  1841,  Phillips  Monypenny  died  without 
having  had  any  children,  having  by  will  devised  the 
MaythamHail  estate,  amongst  others,  to  the  use  oiRcbert 
Joseph  Monypenny  for  life,  remainder  to  his  eldest  son 
Robert  Phillips  Dearden  Monypenny  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  &;c. 

Robert  Joseph  Monypenny  entered  into  the  receipt 
of  the  rents  and  profits  of  the  estate  on  the  death  of 
PhUlps  Monypenny,  In  September,  1842,  Robert  Jo- 
seph Monypenny  died,  and  his  son  Robert  Phillips  Dear- 
den Monypenny  entered  into  receipt  of  rents  and  pro- 
fits of  the  estate,  subject  to  the  widow's  jointure,  and  is 
now  in  possession. 

Thomas  Oybbon  Monypenny  has  become  entitled  to 
and  is  now  in  possession  of  Elizabeth  JodrdTs  estates, 
and  has  a  son,  Robert  Oybbon  Monypenny,  the  Plaintiff 
in  this  cause. 

The  co-heirs,  (or  those  who  represent  them)  of  the 
testator  at  the  time  of  his  death,  and  of  Phillips  Mony- 
penny,  are  before  the  Court  as  Defendants. 

The  Plaintiff  Robert  Thomas  Oybbon  Monypenny 
claims  as  tenant  in  tail  male.  The  Defendant  Robert 
Phillips  Dearden  Monypenny  claims  as  devisee  for  life 
under  will  of  Phillips  Monypenny,  subject  to  his  mo- 
ther's jointure,  on  the  ground  that  PhUlips  Mony- 
penny acquired  the  fee  simple  by  the  recovery  in  1 827; 
and  he  also  claims  in  the  alternative,  as  representing 
two  of  the  co-heirs  in  gavelkind  of  the  testator.     The 
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Defendants  WiUiam  David  Gathcari  Monypenny,  Ro- 
bert BlackweU  Monypenny^  and  Phillips  Howard  Mony- 
penny  are  infants  and  remainder-men  in  tail  next  after 
Robert  Philips  Dearden  Monypennyy  under  the  will  of 
PhiUipa  Monypenny.  WiUiam  David  Gathcart  Mony- 
penny  is  also  tenant  in  tail  next  to  the  Plaintiff,  under 
the  will  of  the  testator,  if  the  recovery  of  1827  be  void. 
The  Defendant  Thomas  Gybbon  Monypenny  claims  as 
tenant  for  life  under  the  will  of  the  testator,  on  the 
ground  that  the  estate  did  not  shift  on  his  becoming  en* 
titled  to  Elizabeth  Joderell's  estates,  and  he  also  claims  by 
descent  as  one  of  the  co-heirs  in  gavelkind  to  testator. 
Susannah  Monypenny  claims  her  jointure  under  the 
settlement  of  1835.  The  Defendant  Elizabeth  Charlotte 
SeweU  claims  a  legacy  charged  on  the  estate  by  Phillips 
Monypenny  s  will.  Other  Defendants  claim  as  repre- 
senting the  co-heirs  in  gavelkind  of  the  testator,  on  the 
ground  that  all  the  devises  in  the  testator's  will  and  co- 
dicil, after  the  devise  to  the  first  son  of  PhiUips  Many- 
penny,  were  void. 


DsBoro. 


A  supplemental  case  was  also  sent  for  the  opinion  of 
the  Court,  to  the  following  effect: — ^The  testator  also  de- 
vised the  Lower  Mayiham  Hail  estate  to  the  use  of  his 
brother  PhiUips  Monypenny  for  life,  without  impeach- 
ment of  waste ;  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  the  life  of  Phillips  Many- 
penny,  to  trustees  to  preserve  contingent  remainders,  re- 
mainder to  the  uses  declared  in  the  will  concerning  the 
Mayiham  HaU  estate.  By  his  codicil  of  26th  of  July, 
1818,  he  repeated  the  same  language  with  reference  to 
the  Lower  Mayiham  HaU  estate  as  he  had  used  with  re- 
ference to  the  Maytham  HaU  estate,  substituting  only 
the  words  ^^  Lotver  Maytham  HaU"  for  the  words  '^May- 
tham HaU;"  and  for  the  circumstances  of  the  case  the 
Court  was  referred  to  the  statements  made  respecting  the 
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1S50.  claim  made  to  the  Maytham  Hall  estate  only,  sabsti- 

Ifovrranrr  *^*"^8  *^®  Lower  Maytham  Hall  estate  for  the  Maytham 

*.  Hall  estate. 

DsBoro. 


JwdgmeiU. 


Such  being  the  case  upon  which  my  opinion  is  to  be 
founded^  I  may  here  state,  that  there  are  three  different 
parties  whose  claims  have  to  be  considered: — First,  Par- 
ties claiming  under  Phillips  Monypeanyy  who  contend, 
that,  by  force  of  the  limitations  in  the  wiU,  and  the  acts 
done  by  him,  he  acquired  an  absolute  interest  in,  or 
power  of  disposition  over,  the  property  of  the  testator. 
Secondly,  Parties  claiming  under  the  limitation  in  the 
will  in  favour  o{  Thomas's  branch  of  the  family.  Third- 
ly, The  heirs-at-law  of  the  testator. 


The  Court  of  Exchequer  was  of  opinion,  that,  under 
the  will  and  codicil  of  the  testator,  PhiUips  Monypenny 
took  an  estate  for  life,  expectant  on  the  death  of  the 
testator's  widow,  with  remainder  to  his  eldest  son  for 
life,  and  that  all  the  subsequent  limitations  are  void  for 
remoteness,  and  consequently,  that  neither  Thomas  Gyb- 
hon  Monypenny  nor  his  son  took  any  estate  under  the 
devise  in  question;  and  also,  that,  by  virtue  of  the  reco- 
very, Phillips  Monypenny  acquired  an  estate  in  fee  sim- 
ple by  wrong,  liable  to  be  defeated  by  the  parties  hav- 
ing rightful  title.  The  Court  of  Exchequer  having 
thus  expressed  an  opinion  that  Phillips  Monypenny 
took  an  estate  for  life  only  under  the  will  and  codicil 
of  testator,  it  is  not  necessary,  for  the  present  pur- 
pose, that  I  should  further  pursue  the  opinion  of  that 
Court. 


The  Court  of  Common  Pleas  was  of  opinion,  that 
PhiUips  Monypenny  took  an  estate  for  life  in  remain- 
der after  the  life  estate  of  the  widow,  and  that  Thomas 
Oybbon  Monypenny  took  an  estate  for  life  in  remainder 
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after  the  life  estate  of  Phillips  Monypen/ny,  contingent  ig^ 
on  Phillips  Monypenny  not  leaving  any  issue  at  his  de~ 
cease,  and  determinable  on  his  (Thomas)  becoming  en- 
titled to  the  estates  of  Elizabeth  JodreU;  and  also  a  re- 
mainder in  tail  general  after  the  estate  tail  of  Robert  ^^ffff^^^- 
Thomas  Oybbon  Monypenny;  and  that  Robert  Thomas 
Chyhbon  Monypenny  took  a  contingent  remainder  in  tail 
male  after  the  determination  of  the  life  estate  of  his  fa- 
ther; and  that  Phillips  Monypenny  took  nothing  under 
the  recovery. 


There  is  an  apparent  want  of  verbal  precision  in  the 
certificate  of  the  Court  of  Common  Pleas,  in  not  having 
distinguished  between  the  two  different  estates  which 
were  the  subject  of  the  case  originally  sent  to  the  Court 
of  Exchequer,  and  of  the  supplemental  case  which  was 
sent  to  the  Court  of  Common  Pleas.  But  no  doubt  can 
exist  as  to  the  meaning  of  the  certificate  of  the  Court  of 
Common  Pleas  as  a  guide  for  the  judgment  of  this  Court; 
and  the  inaccuracy  I  have  alluded  to  (if  it  be  one)  need 
not  be  further  adverted  to. 


From  this  certificate  it  appears  that  the  Court  of  Com- 
mon Pleas  agreed  with  the  Court  of  Exchequer  in  hold- 
ing that  Phillips  Monypenny  took  only  an  estate  for 
life.  The  apparent  difference  of  opinion  between  the 
two  Courts  with  respect  to  the  effect  of  the  recovery 
suffered  by  Phillips  Monypenny  must)  I  presume,  be 
referred  to  the  circumstance,  that,  in  the  case  before  the 
Court  of  Exchequer,  there  were  no  trustees  to  preserve 
contingent  remainders,  in  remainder  expectant  on  Phil- 
lips Monypenny/ s  life  estate,  whereas,  in  the  supple- 
mental case  before  the  Court  of  Common  Pleas,  an  es- 
tate to  trustees  to  preserve  contingent  remainders  was, 
as  to  the  Lower  Mayiha/m  estate,  limited  in  remainder 
expectant  on  the  life  estate  of  Phillips  Monypenny. 
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The  ground  of  the  real  difference  of  opinion  between 
the  two  Courts,  with  respect  to  Thomcu's  branch  of  the 
family,  requires  explanation. 

The  case  is  this : — By  the  terms  of  the  will,  the  estate 
is  given  over  to  Humuia's  branch  of  the  family  "  in  de- 
fault of  issue  of  the  body  of  Phillips  Monypennyy  or  in 
case  of  his  not  leaving  any  at  his  decease."  Now,  the 
Court  of  Exchequer  held  the  limitation  to  Thomas's 
branch  of  the  family  to  be  void,  on  the  ground  that 
those  limitations  were  void  for  remoteness.  The  coun- 
sel for  Thomas's  branch  of  the  family  contended,  in  the 
Court  of  Common  Pleas,  that  the  estate  was  given  over 
to  Thomas's  branch  of  the  family  in  two  different  events : 
namely,  first, "  a  failure  of  issue  o{ Phillips  at  his  death ;" 
and  secondly,  "an  indefinite  failure  of  issue  of  Phillips;" 
and  that,  if  the  second  of  these  limitations  were  too  re- 
mote, the  first,  at  all  events,  was  not  so.  The  Court  of 
Exchequer  appear  to  have  considered  this  argument^ 
although  it  was  not  insisted  upon  before  that  Court  by 
the  Plaintiffs  counsel;  but  they  considered  that  the  two 
members  of  the  sentence  pointed  at  only  one  event, 
viz.  the  failure  of  issue  oi  Phillips^  and  that  the  "dying 
without  issue  living  at  his  death"'  was  included  in  the 
more  general  words,  which  pointed  at  an  indefinite 
failure  of  issue.  Tine  Court  of  Common  Pleas,  on  the 
other  hand,  thought  that  two  distinct  events  were  in 
substance  expressed,  and  that,  as  the  event  which  was 
not  too  remote  had  occurred,  the  limitations  to  Tho- 
mas's branch  of  the  family  should  be  supported 


I  now  proceed  to  consider  the  several  points  by  which 
the  counsel  for  the  three  claimants  have  endeavoured 
to  support  the  cases  of  their  respective  clients. 


In  doing  this,  I  feel  that  the  best  service  I  can  ren- 
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der  the  parties  is,  to  state  the  observations  which  have 
occurred  to  me  upon  hearing  this  case  argued  for  the 
third  time,  with  the  assistance  of  the  two  certificates 
now  before  me,  whether  those  observations  are  strictly 
essential  to  my  conclusion  or  not.  Judgma^. 

The  first  part  of  the  case  which  I  shall  consider  is 
that  of  the  parties  who  claim  under  Phillips  Monypenny, 
who  certainly  are  not  agreed  amongst  themselves  as  to 
the  course  of  argument  by  which  their  case  is  most 
likely  to  be  carried  to  a  successful  issue. 

In  order  that  these  parties  may  succeed,  it  is  neces- 
sary that  they  should  make  out  that  Phillips  Many- 
penny^  at  the  time  of  suffering  the  recovery,  was  in  some 
sense  (i.  e.  either  absolutely  or  in  remainder,  expectant 
on  the  failure  of  his  own  issue  male,  of  which  there 
were  none,)  tenant  in  tail  in  possession  of  the  estates  of 
James  Monypenny.  In  this  all  parties  claiming  under 
Phillips  Monypenny  are  agreed.  But  they  were  not 
agreed  as  to  the  construction  of  the  will,  by  which  their 
conclusion  would  best  be  arrived  at. 

Mr.  Malins,  for  some  of  these  parties,  contended,  that, 
at  the  death  of  the  testator,  Phillips  Monypenny  took 
(subject  to  the  life  estate  of  the  widow  of  the  testator) 
an  estate  tail  in  possession,  not  liable  to  be  displaced 
by  any  subsequent  event. 

This  line  of  argument  was  not  adopted  by  the  coun- 
sel for  other  parties  in  the  same  interest.  Mr.  RoundM 
Palmer* s  argument  was,  that,  under  the  will  and  codidl, 
Phillips  Monypemiy  took  by  implication  an  estate  tail 
in  remainder,  expectant  on  the  death  of  the  testator's 
widow  and  failure  of  his  own  issue  male,  and  that,  at 
the  time  of  suffering  the  recovery,  this  estate  tail  in 
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1860.  Phillips  Monypenny  was  an  estate  in  possession,  subject 
to  open  and  let  in  the  estates  which  by  the  will  were 
limited  to  the  male  issue  of  PhiUips  Monypenny.  I  shall 
begin  by  considering  the  latter  of  these  arguments. 


JudgmaUn 


Admitting,  for  the  purposes  of  the  argument,  that  the 
law  would  imply  such  an  estate  tail  in  remainder  in 
PhiUips  Monypenny,  as  the  argument  supposes,  the 
Court  of  Exchequer  was  of  opinion  that  such  remain- 
der would  be  void  for  remotenesa  This  is  expressed 
in  the  reasons  given  by  that  Court  for  it^  certificate. 
I  have  not  the  benefit  of  knowing  so  fully  as  I  could 
desire,  in  what  way  the  Court  of  Common  Pleas  reason- 
ed upon  the  whole  case.  But  upon  this  particular  point 
it  appears  to  me  that  the  Judges  of  the  Court  of  Com- 
mon Pleas  must  have  agreed  with  the  Barons  of  the  Ex- 
chequer. The  question  is,  whether  that  opinion  is  cor- 
rect. 

The  ground  upon  which  the  Court  of  Exchequer  con- 
sidered the  remainder  (admitting  the  implication  con- 
tended for)  as  void  for  remoteness,  was  this: — In  the 
limitation  to  the  male  issue  of  PhiUips  Monypenny  no 
estates  are  given  to  the  second,  third,  and  other  sons  of 
the  eldest  son  of  PhiUips  Monypenny.  Unless,  there- 
fore, estates  to  the  second,  third,  and  other  sons  of  the 
eldest  son  of  PhiUips  Monypenny  can  be  supplied  by 
construc{ion,  without  the  aid  of  the  cy-prfes  doctrine,  or 
that  the  cy-prfes  doctrine  is  sufficient  to  remove  the  ob- 
jection, there  would  obviously  be  a  possible  chasm  be- 
tween the  determination  of  the  estate  given  to  the 
eldest  branch  of  PhiUips  Monypenny  s  children,  and  the 
ulterior  limitation  in  the  will,  which  would  cause  the 
limitation  to  Thomas's  branch  of  the  family  to  be  void 
for  remoteness.    The  question  then  is,  does  this  chasm 
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in  the  limitation  to  the  male  issae  of  Phillips  Many^        ig^o. 
penny  irremediably  occur  in  this  will 


The  first  question  is,  whether,  upon  an  examination 
of  the  whole  will,  it  is  so  manifest  that  the  testator  sup-  Judtpmmt. 
posed  that  he  had  given  estates  to  the  second,  third,  and 
other  sons  of  the  first  son  of  PhiUipa  Monypmny  in 
that  part  of  the  will  in  which  the  sons  of  PhiUipa  Mirny- 
penny  and  certain  of  their  descendants  are  expressly  pro- 
vided for,  as  in  Langeton  y.  Langston(a)y  to  which  I  shall 
presently  refer,  that  the  Court  is  to  insert  limitations  to 
the  second,  third,  and  other  sons  of  the  eldest  son  of 
PhiUips  Monypenny  immediately  after  the  limitation  to 
the  eldest  son  and  the  heirs  male  of  his  body,  and  before 
the  limitation  to  the  second,  third,  and  other  sons  of 
Phillips  Monypenny,  This  question,  I  may  here  ob- 
serve, precedes  and  is  quite  independent  of  the  cy-pr^s 
doctrine. 

The  argument  in  favour  of  the  omitted  estates  being 
found  in  the  context  of  the  will  was  two-fold.  First,  it 
was  said  that  the  gifl  over  in  default  of  issue  oi  PhiUips 
Monypenny  shewed  that  the  testator  must  have  intend- 
ed that  the  second  and  other  sons  of  the  first  son  of  Phil- 
lips Monypenny  should  take  the  estate.  Secondly,  that 
the  limitations  to  all  the  male  descendants  of  the  se- 
cond, third,  and  other  sons  o(  PhiUips  Monypenny^  and 
corresponding  limitations  in  Thomas's  branch  of  the  fa- 
mily, were  sufficient  evidence  that  limitations  to  the  se- 
cond, third,  and  other  sons  of  the  first  son  of  PhiUips 
Monypenny  were  omitted  by  mistake. 

Without  examining  the  accuracy  of  the  former  of 
these  propositions  it  is  sufficient  to  say,  that,  if  it  be  ad- 

(a)  8  Bligh  N.  S.  167. 
VOL.  VII.  Q  Q  H.  W. 
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mitted,  it  furnishes  no  sufficient  ground  for  implying 
estates  hj  purchase  to  the  omitted  issue.  I  asked  for, 
but  did  not  get  any  authority  for  such  a  proposition. 
The  utmost  effect  which  can  be  given  to  the  limitation 
over  in  default  of  issue  of  Phillips  Monypenny  must  be 
that  of  giving  some  estate  to  Phillips  Monypenny  him- 
self, which,  if  not  altered  by  him,  would  give  a  chance 
of  succession  to  the  omitted  issue.  This,  as  a  ques- 
tion of  construction,  is,  I  think,  too  plain  for  aigument. 
With  respect  to  the  second  proposition,  the  bare  possi- 
bility that  the  testator  may  have  purposely  excluded  the 
omitted  issue  would  alone  be  sufficient  to  prevent  me 
from  inserting  in  the  will  estates  which  the  testator  has 
in  fact  omitted.  The  use  of  the  word  " sudi''  in  the 
successive  limitations  to  the  sons  of  Phillips  Many- 
penny  and  their  descendants  gives  precision  to  the  lan- 
guage of  the  testator,  which  leaves  me  no  doubt  that  I 
am  right  in  holding  that  I  must  not  read  the  will  as  if 
it  contained  estates  by  purchase  to  the  second  and  other 
sons  of  the  eldest  son  of  Phillips  Monypenny. 


The  next  point  which  it  will  be  most  convenient  to 
notice,  is  that  which  was  fully  argued  in  the  Court  of 
Exchequer,  namely,  whether  the  cy-prfes  doctrine  can 
be  applied  to  the  present  case.  The  Court  of  Exche- 
quer was  of  opinion  that  the  cy-prfes  doctrine  could  not 
be  applied  to  this  case,  principally  on  the  ground,  that 
the  estates  to  be  created  by  the  Court  would,  if  undis- 
turbed by  the  acts  of  the  parties,  carry  the  property  to 
persons  whom  the  testator  had  purposely  excluded; 
namely,  the  second,  third,  and  other  sons  of  the  eldest 
son  of  Phillips  Monypenny,  In  considering  this  ques- 
tion it  may  be  useful  to  observe^  that  it  applies  exclu- 
sively to  that  part  of  the  will  which  contains  the  limita- 
tions to  certain  of  the  male  descendants  oi  PhiUips  Mo- 
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nypeimy.    The  question  is,  whether  that  part  of  the 
-will  is  to  be  modified  by  the  cy-prfes  doctrine. 

In  the  course  of  the  argument  I  said,  that  the  rule 
involved  in  the  cy-prfes  doctrine  was  not  a  rule  of  con- 
struction. That  mode  of  expression  may  perhaps  be 
open  to  criticism;  for,  as  the  rule  determines  to  whom 
the  estate  is  given  by  the  will,  it  may  be  going  too  far 
to  say,  that  it  is  not  a  rule  of  construction;  but  my 
meaning  was  not,  I  think,  misunderstood:  my  meaning 
was,  that  the  rule  was  inoperative  in  determining,  in 
the  first  instance,  what  the  testator  had  said  by  his  will. 
That  must  be  determined,  in  the  first  instance,  without 
regard  to  the  cy-pr^s  doctrine.  Then,  and  not  before, 
the  question  arises,  whether  the  will  thus  interpreted, 
without  reference  to  the  cy-pr^s  doctrine,  is  within  the 
cases  to  which  the  doctrine  applies.  The  cy-pr^s  doc- 
trine itself  may  be  thus  stated  with  sufficient  accuracy 
for  the  present  purpose.  If  a  testator  expresses  him- 
self in  terms  which  shew  that  he  intended  that  the  de- 
visee and  his  issue  should  take  the  lands,  but  has  at- 
tempted to  do  that  in  a  way  which  the  law  will  not 
permit,  courts  of  law  consider,  that  the  intention  to 
benefit  the  persons  designated  must  have  been  the  pri- 
mary object  of  the  testator,  and  that  the  mode  of  doing 
this  is  a  merely  secondary  consideration.  And  in  such 
cases,  rather  than  the  whole  intention  of  the  testator 
should  be  disappointed  in  both  particulars,  the  Court 
will  disregard  the  mode  in  which  the  testator  intended 
to  effectuate  his  intention,  and  will  substitute  for  the 
mode  indicated  by  the  testator,  such  other  mode  of 
limitation  as  will  best  effectuate  or  give  a  chance  of  ef- 
fectuating the  testator's  primary  intention.  Of  this 
doctrine,  it  may,  I  believe,  be  correctly  said,  that  the 
Courts  have  never  applied  it  so  as  to  destroy  estates 
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1850.  which  were  valid  as  given  hj  the  will,  but  have  only 
applied  it  hj  enlarging  the  estate  of  a  tenant  for  life 
into  an  estate  of  inheritance,  so  that  if  it  were  allowed 
to  descend,  according  to  the  course  of  law,  it  would  carry 
J%dffm€ia,  ^|jg  estate  to  the  objects  of  the  testator's  bounty.  The 
doctrine  in  fact  gives  a  chance  to  those  who  would  be 
wholly  disappointed  without  it,  at  the  expense  of  the 
heir-at-law,  but  not  at  the  expense  of  any  object  of  the 
testator's  bounty.  This  will  appear  by  an  examination 
of  the  authorities,  including  Pitt  v.  Jackson  (a). 


I  now  start  from  the  point  at  which  I  had  arrived  be- 
fore I  began  to  advert  to  the  cy-prfes  doctrine,  by  assum- 
ing that  the  will  in  question  does  not  (apart  from  the 
cy-prfes  doctrine)  L  e.  by  construction  of  the  words  only, 
expressly  or  by  implication,  give  estates  by  purchase  to 
the  second,  third,  or  other  sons  of  the  eldest  son  of 
Phillips  Monypenny.  The  question  then  arises, — ^Am  I 
to  give  an  estate  tail  to  the  eldest  son  of  Phillips  Mony- 
perrny,  so  as  to  fill  up  the  chasm  in  the  limitations  to 
the  male  descendants  of  Phillips  Monypenny,  which 
chasm  makes  the  limitations  to  Thomas's  branch  of  the 
family  void  for  remoteness?  The  objection  is,  that,  by 
so  doing,  I  should  give  estates  to  the  second,  third,  and 
other  sons  of  the  eldest  son  of  PhiUips  Monypermyy 
whom,  by  the  supposition,  the  testator  purposely  ex- 
cluded. It  would  be  very  difficult  to  say,  that,  by  such 
a  process,  I  should  be  merely  sacrificing  the  mode  in 
which  the  testator  intended  to  effectuate  a  given  purpose, 
in  order  to  effectuate  that  purpose.  The  intention  of  the 
testator  to  exclude  the  second,  third,  and  other  sons  of 
the  eldest  son  of  Phillips  Monypenny  in  favour  of  the 
second,  third,  and  other  sons  of  Phillips  Monypenny  himr 
self,  and  their  male  issue,  is  ex  hypothesi  as  much  part 


(a)  2  Bro.  C.  C.  51. 
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of  the  primary  object  of  the  testator  as  any  devise  in  lew. 
his  will.  Indeed,  the  mere  gift  by  the  Court  to  persons 
purposely  excluded  is  a  contravention  of  the  testator's 
primary  object.  If  the  number  of  persons  purposely  ex- 
cluded be  supposed  as  numerous  as  those  whose  inter-  «<v«*^- 
ests  the  cy-pr^s  doctrine  would  possibly  preserve,  there 
seems  no  reason  for  preferring  one  part  of  the  testator's 
intention  to  the  other. 

"When  the  observations  of  the  Court  of  Exchequer  are 
applied  to  the  principle  upon  which  the  cy-pr^s  doctrine 
is  said  to  be  founded,  it  is  impossible  not  to  feel  their 
force;  and  when  I  first  read  them,  I  thought  them  con- 
clusive upon  the  point  to  which  they  were  applied.  But 
the  question  is  one  of  authority,  and  the  limits  of  the 
doctrine,  such  as  the  cy-prfes  is,  (being  arbitrary  in  its 
foundation)  must  be  determined  by  decision.  Now,  the 
case  of  Pitt  v.  Jackson  has  been  said  to  carry  the  doc- 
trine to  the  very  verge  of  the  law,  but  not  beyond  it; 
and  that  case  is  of  undoubted  authority  at  the  present 
day.  Upon  examining  that  case,  it  will  be  found  open 
to  the  same  observations  as  the  case  otNichoU  v.  Ni- 
choU  (a),  so  far  as  that  case  gave,  or  by  possibility  might 
give,  the  estate  to  persons  excluded  by  the  testator  in 
Pitt  V.  Jackson;  for,  in  that  case,  the  eldest  of  the  class, 
who  got  the  entire  estate,  was  intended  only  to  take 
part  of  it,  and  the  excess  was  given  him  by  the  cy-pr^s 
doctrine. 

I  cannot,  therefore,  but  think  it  at  least  doubtfiil 
whether  the  reasoning  of  the  Court  of  Exchequer  does 
not  in  substance  trench  upon  the  authority  of  Pitt  v. 
Jackson,  NichoU  v.  NichoU  is  so  unsatisfactorily  reported, 
that,  if  it  were  not  for  Pitt  v.  JaxJcsony  and  what  Lord 

(a)  2  W.  Bl.  1169. 
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Eldon  and  other  Judges  have  said  of  that  case  as  an 
authority,  I  should  not  feel  pressed,  as  I  do,  upon  this 
point 

The  question  upon  the  cy^prfes  doctrine,  however, 
must  be  decided  by  authority;  and  the  question  is,  whe- 
ther any  of  the  cases  cited  are  authorities  for  that  which 
is  contended  for  in  the  present  case.  The  only  cases 
cited  in  support  of  the  application  of  the  cy-prfes  doctrine 
to  this  case,  except  NichoU  v.  NichoU  and  Pitt  v.  Jackson, 
were  Langston  v.  Langston,  Humberston  v.  Humber- 
stem  (a),  BxiiChapmanY.  Brown  (6).  The  first  of  these  cases 
has  no  bearing  upon  the  question  I  am  now  considering. 
The  House  of  Lords  in  that  case  decided,  that,  upon  the 
construction  of  the  whole  will,  irrespective  of  the  cy- 
pres doctrine,  it  was  manifest  that  the  eldest  son  was 
intended  to  take  in  that  part  of  the  will  from  which  his 
name  was  omitted,  and  that  the  words  of  the  will  ex- 
pressed that  intention,  which  brought  the  case  to  the 
same  state  as  if  his  name  had  been  inserted  there.  I 
have  no  evidence  in  this  case  that  the  second,  third, 
and  other  sons  of  the  eldest  son  ot  Phillips  Monypenny 
were  intended  to  take  in  that  part  of  the  will  which 
contains  the  limitations  to  the  sons  of  Phillips  Mony- 
penny and  certain  of  their  issue,  Humberston  v.  Hum- 
berston was  a  case  of  executory  trust. 


In  Chapman  v.  Broton,  the  decision  proceeded  upon 
the  ground  that  the  word  "  son"  was  used  as  nomen 
coUecHvu/m,  which  brought  the  case  within  the  rule  in 
Shelley's  case,  as  was  properly  admitted  at  the  bar.  This 
is  manifest,  as  well  from  the  argument  of  the  counsel  ag 
the  judgment  of  the  Court. 


(a)  1  p.  Wma.  332;  2  Vem.  737;  Pre.  Cli.465;  GUb.  Eq.  Ca.  128. 
(h)  3  Burr.  1626. 
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It  was  suggested  that  the  above  objection  might  be 
avoided  hj  giving  to  the  eldest  son  of  Phillips  Mony- 
penny  an  estate  tail  male  determinable  upon  the  failure 
of  the  eldest  branch  of  his  family;  and  a  passage  was 
referred  to  in  Coke  LitUeton,  22.  a.,  in  which  it  is  said, 
"  Of  all  the  estates  tail  most  coarcted  or  restrained,  that 
I  find  in  our  books,  is,  where  lands  were  given  to  a  man 
and  his  wife  and  one  heir  of  their  bodies  lawfully  be- 
gotten, and  to  one  heir  of  the  body  of  that  heir  only/' 


1800. 


Assuming  that  the  passage  just  cited  would  be  an 
authority  for  giving  to  the  eldest  son  of  PhiUipa  Mony- 
penny  an  estate  tail  male  restrained  to  the  eldest 
branch  of  his  family,  the  remoteness  of  the  ulterior 
limitations  in  the  will  of  Jcmies  Monypenny  would  be 
cured.  But  other  difficulties  would  remain.  It  is  ma- 
nifest, according  to  legal  rules  of  construction,  that 
James  Monypenny  did  not  intend  that  his  property 
should  go  over  to  Thomas's  branch  of  the  family  so  long 
as  there  was  issue  male  of  PhillipSy  and  that  he  intend- 
ed that  all  the  issue  male  of  Phillips  should  take  the 
property  before  Thoma^*s  branch  of  the  family.  Now 
the  estate  proposed  to  be  given  to  the  eldest  son  of 
Phillips  Monypenny,  according  to  the  passage  cited  from 
Coke  Littleton,  would  not  supply,  by  purchase  or  othei^ 
wise,  estates  to  the  second,  third,  and  other  sons  of  the 
eldest  son  oi  Phillips  Monypenny,  or  to  their  descendants. 
And  the  only  way  of  giving  such  estates  to  those  pa]> 
ties  would  be  by  giving  an  estate  tail  male  or  general  to 
Phillips  Monypenny  himself,  in  remainder  expectant 
on  the  estates  expressly  given  to  certain  of  his  Phillips 
Monypenny  s  male  descendants.  This  would  give  Phillips 
Monypenny  the  power  of  doing  that  which  in  fact  he 
has  attempted  to  do,  viz. — acquire  an  absolute  interest 
in  the  property  at  the  expsene  of  Thomas  s  branch  of 
the  family.  This,  I  am  aware,  is  no  legal  objection  to  the 
Court  giving  him  an  estate  tail  by  implication;  but  it 
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is  a  strong  reason  for  not  doing  this,  if  the  intention  of 
the  testator  can  be  secured  without  doing  so ;  and  the 
conclusion  to  which  I  have  come  upon  this  part  of  the 
case  is,  that  if  the  cj-pr^s  doctrine  is  to  be  applied  to  the 
will  of  James  Monypewny,  it  ought  to  be  applied  by  giv- 
ing to  the  eldest  son  of  PhUlips  Manypenny  an  estate 
tail  male  (unrestrained  to  the  eldest  branch  of  his  fami- 
ly), with  remainders  to  the  second,  third,  and  other 
sons  successively  of  Phillips  Monypennym  tail  male:  or 
by  giving  him  an  estate  tail  descendible  to  the  heirs  male 
of  the  body  of  his  father,  accordimg  to  Littleton^  sect.  30, 
and  MandeviUe's  case,  cited  there  by  Lord  Coke  (a),  I  may 
observe,  that  I  see  no  objection  to  the  Court  giving  the 
property  by  cy-prfes  in  any  mode  in  which  the  testa- 
tor might  himself  have  given  it. 


Another  objection  urged  against  the  application  of 
the  cy-pr^s  doctrine  was  founded  upon  the  tenure  of  the 
land.  It  was  said,  that,  however  right  it  might  be  to 
apply  the  doctrine  to  socage  lands,  it  had  never  been 
applied  to  gavelkind  land;  that  the  doctrine  was  inap- 
plicable to  lands  of  such  tenure,  as  it  was  to  personal 
estate;  and  that  the  primary  intention  of  the  testator 
would  no  more  be  secured  in  the  one  case  than  in  the 
other,  by  the  application  of  the  cy-prfes  doctrine.  I  may 
perhaps  doubt  whether,  if  the  lands  to  which  the  doc- 
trine was  first  to  be  applied  had  been  of  gavelkind  ten- 
ure, the  doctrine  would  have  been  applied.  It  might 
indeed  happen  that  there  never  should  be  more  than 
one  male  descendant  in  the  family ;  and  in  that  case 
the  practical  working  of  the  doctrine  in  lands  of  gavel- 
kind tenure  would  be  the  same  as  if  the  lands  were  of 
socage  tenure.  But  such  an  accident  ea  post  facto 
would  not  support  the  proposition  upon  which  the  cy- 
pres doctrine  is  founded,  viz. — ^that  the  Court,  by  giving 


(a)  Co.Litt.a6.b. 
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an  estate  taSl  to  the  first  tenant  for  life,  had  thereby  1300. 
placed  the  property  in  a  position  in  which  ( if  nothing  be 
done  to  disturb  it)  the  law  itself  would  carry  the  pro- 
perty to  those  for  whom  the  testator  intended  it  The 
testator  in  this  case  certainly  intended  the  property  to  -M^"**^- 
go  entire  to  those  to  whom  he  gave  it  in  succession. 
The  divisible  nature  of  gavelkind  lands,  in  the  matter  of 
succession,  makes  this  impossible  unless  by  accident 
PiU  V.  Jadcsan  is  the  converse  of  this,  and  not  an  author- 
ity for  it 

Leaving  the  consideration  of  the  cy-prfes  doctrine  for 
the  moment,  and  assuming  (for  argument's  sake)  that  it 
is  to  be  applied  to  the  will  of  James  Monypenny  (for 
if  it  be  inapplicable,  the  ulterior  remainders  will  be  void 
for  remoteness),  the  next  question  which  it  will  be  con- 
venient to  advert  to  is  this:  What  construction  am  I  to 
put  upon  the  words  *'  default  of  issue,"  describing  the 
event  upon  which  the  property  is  given  over  to  Hiomaa's 
branch  of  the  family?  The  case  by  the  supposition  is 
this:  estates  are  given  to  all  the  male  issue  of  Phillips 
Monypenny^  and  the  property  is  given  over  upon  a 
general  failure  of  issue  of  PhiUips  Monypenny.  Are 
the  words  "  in  default  of  issue''  to  be  read  referentially 
to  the  issue  before  spoken  of,  or  to  the  issue  of  Phillips 
Monypenny  generally?  The  importance  of  this  ques- 
tion in  the  present  case  cannot  be  overlooked.  If  the 
words  ''  in  default  of  issue"  refer  to  the  issue  male  of 
Phillips  Monypenny,  that  is,  if  they  are  to  be  read  as 
if  the  testator  had  said,  "  in  default  of  stich  issue," 
ThomcLs's  branch  of  the  family  will  stand  next  in  re- 
mainder to  such  issue  male.  If,  on  the  other  hand,  the 
words  "  in  default  of  issue"  refer  to  a  general  failure 
of  issue  to  Phillips  Manypemiy,  he  Phillips  Mony- 
penny will  take  an  estate  tail  general  by  implication,  in 
remainder,  expectant  upon  the  failure  of  his  issue  male, 
and  the  recovery  suffered  by  him  will  bar  the  limita- 
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tions  to  Thomas's  branch  of  the  family.  Now,  the  strong 
inclination  of  my  opinion  is,  that  the  words  ''in  default 
of  issue"  ought  to  be  construed  in  the  restricted  sense 
above  suggested,  i  e.  in  default  of  such  issua  I  think 
this  must  be  so  in  principle  as  in  common  sense;  and  I 
should  say  upon  authority  also,  although  I  admit  the 
authorities  are  conflicting  upon  the  subject  When  a 
testator  provides  for  a  particular  class  of  issue,  and 
gives  the  estate  over  in  default  of  issue,  the  natural 
meaning  of  the  words  is  referential  to  the  issue  he  has 
been  speaking  of,  and  to  no  other.  It  is  morally  im- 
possible that  a  testator  who  has  just  provided  for  one 
class  of  issue  in  express  terms,  and  intends  to  provide 
for  any  other  issue,  should  not,  in  favour  of  the  latter 
objects  as  of  the  former,  make  express  provision  for 
them  also.  I  agree  with  Mr.  Jarman  in  lamenting  that 
Courts  of  law  have,  upon  such  very  slight  distinction, 
departed  firom  the  rule  of  giving  to  the  words  "  in  de- 
fault of  issue"  their  natural  referential  construction. 
Where,  indeed,  the  whole  will  manifests  an  intention  to 
provide  for  an  entire  class  of  objects,  and  the  will  has 
not  fully  provided  for  that  class  by  express  gift,  that 
may  well  justify  the  Court  in  departing  from  the  natural 
construction  of  the  words,  rather  than  that  the  objects 
of  the  testator's  bounty  should  be  disappointed.  But, 
without  some  such  adequate  reason,  the  natural  import 
of  the  testator's  words  with  reference  to  the  context 
should  be  adhered  to.  I  have  frequently  stated  my 
opinion  upon  this  point ;  and  I  was  referred  to  some  re- 
ported cases  in  which  I  have  done  so.  I  do  not  refer 
to  my  own  decisions  as  authorities,  but  only  to  shew 
that  the  opinion  I  now  express  is  not  new.  I  am  clear 
that  the  leaning  of  modern  decisions  supports  my  opin- 
ion; and  I  think  the  language  and  decision  of  the  Lord 
Chancellor,  in  EUicombe  v.  OomperU:(a)y  confirms  it. 


(a)  3  M.  &  0.  151. 
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My  conclusion  at  this  point  of  the  case,  agreeing  with 
both  certificates,  is,  that  Phillips  Monypenny  took  an 
estate  for  life  only,  unless  Mr.  Malins'  argument  is  to  pre- 
vail That  argument  I  agree  with  both  Courts  in  re- 
jecting. It  would  hare  the  effect  of  destroying  estates  -^**"««»*- 
which  are  well  given  as  the  will  stands;  and  no  authori- 
ty was  produced  authorising  so  bold  a  construction.  I 
do  not  go  through  the  cases  cited  by  counsel,  as  they 
were  clearly  distinguishable  from  the  present  case,  and, 
as  explained  by  the  judgments  given  in  them,  are  clearly 
referable  to  principles  not  involved  in  the  present  de- 
cision. I  agree,  therefore,  with  both  Courts  in  holding 
that  PhiUips  Monypenny  took  an  estate  for  life  only. 

The  only  remaining  question  is,  as  to  the  point  upon 
which  the  Barons  of  the  Court  of  Exchequer  and  the 
Judges  of  the  Court  of  Common  Pleas  have  differed, 
viz.  as  to  the  effect  to  be  given  to  the  alternative  clause 
in  the  will 

It  is  admitted,  that,  if  a  testator  gives  over  his  proper- 
ty upon  either  of  two  distinct  events,  one  of  which  is, 
and  the  other  is  not,  too  remote,  the  devise  will  take  ef- 
fect if  that  event  should  happen  which  is  not  too  remote. 
The  argument  on  the  part  of  the  heir-at-law  was,  that 
in  this  case  the  property  was  not  given  over  in  two  dis- 
tinct events,  for  that  the  death  of  PkUlips  Monypenny 
without  leaving  issue  at  his  death,  and  a  general  fail- 
ure of  issue,  imported  the  same  event  happening  at  dif- 
ferent times,  that  is  to  say,  a  determination  of  Phillips 
Monypenny* 8  estate  taiL  This  is  the  view  taken  of  the 
case  by  the  Court  of  Exchequer.  The  Barons  consider- 
ed the  death  of  Phillips  Monypenny  without  leaving 
issue  at  his  death  as  included  in  the  general  failure  of 
issue,  and  thought  that  no  effect  could  be  given  to  the 
former  words  distinct  from  the  latter.  On  the  other 
hand  it  was  argued,  that,  if  in  the  one  event,  viz.  "  dy- 
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ing  without  leaying  issue  at  the  death/'  the  estate  had 
been  given  to  one  person,  and  in  the  case  of  a  failure 
of  issue  at  a  more  remote  period,  to  another,  the  Court 
would  regard  the  events  as  distinct,  although  in  one 
sense  the7  describe  the  same  thing,  that  is  to  say,  a  de- 
termination of  the  estate  tail;  that  it  was  a  settled  rule 
of  construction  that  effect  should  be  given  to  everj 
word  of  the  will,  if  a  sensible  effect  could  be  given  to 
them ;  that,  in  the  present  case,  different  and  import- 
ant consequences  would  follow,  and  that  the  Court  was 
therefore  bound  to  consider  the  time  and  circumstances 
underwhich  the  estate  tail  determined  as  distinct  events; 
and  that  this  neglect  of  the  rule  of  construction  just 
adverted  to  would  defeat  the  intention  of  the  testator, 
whereas  the  observance  of  it  would  preserve  such  inten- 
tion. It  was  further  said,  that  this  point  was  not  ar- 
gued in  the  Court  of  Exchequer  on  behalf  of  Thomculs 
branch  of  the  family;  and  this  I  am  quite  satisfied  was 
the  case.  It  is  consistent  with  this  to'  suppose  Mr. 
Mcdins  is  correct  in  saying,  that  it  was  argued  by  him- 
self in  the  Court  of  Exchequer  on  behalf  of  his  clients; 
and  (I  may  add)  adverting  to  the  conclusion  come  to  by 
the  Court  of  Common  Pleas,  Mr.  Maiins  may  have  ex- 
ercised a  sound  discretion  in  having  argued  the  case 
rather  than  have  left  it  to  the  unassisted  judgment  of 
the  Court,  although  the  point  was  not  argued  by  his 
opponenta 


In  the  course  of  the  argument  upon  this  part  of  the 
case,  I  suggested  that  the  will  might  possibly  be  read 
as  if  the  testator  had  devised  his  estate  to  PhiUips  Mo- 
nypenny  for  life;  and  if  he  shall  die  without  leaving 
issue  at  his  death,  to  Thomas's  branch  of  the  family ;  and 
if  he  shall  leave  issue  living  at  his  death,  then  to  such 
issue  in  strict  settlement ;  and  in  default  of  issue  of  Phil- 
Ups  Monypenny,  then  to  Thomas's  branch  of  the  family. 
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This,  it  was  said,  would  require  a  material  alteration  in 
the  collocation  of  the  words.  I  do  not  fully  assent  to 
that  observation ;  for  it  is  impossible  that  the  gift  over  in 
the  event  of  Phillips  Monypenny  djing  without  leaving 
issue  at  his  death,  could  take  effect  if  he  left  issue  at 
his  death;  and  my  reading  of  the  will  would  only  ex- 
press in  terms  what  is  necessarily  involved  in  the  testa- 
tor's language. 

I  must  admit,  however,  that  the  effect  might  be  dif- 
ferent; for,  although  in  both  cases  the  gifl  over  would 
be  a  remainder,  in  one  case  it  would  be  a  remainder 
immediately  expectant  on  the  life  estate  of  PhiUips 
Monypenny.  In  the  other  it  would  be  a  remainder 
expectant  on  an  estate  tail  supposed  to  be  in  PhiUips 
Monypenny.  I  shall,  therefore,  abandon  the  suggestion 
I  made,  and  look  at  the  case  as  it  appears  to  have  been 
looked  at  by  both  Courts  by  which  it  was  considered. 

I  have  read  the  judgment  of  the  Court  of  Queen's 
Bench  in  Wilson  v.  Eden  (a),  and  without  saying  that  it 
overrules  the  opinion  of  the  Barons  of  the  Exchequer, 
(in  the  case  before  me),  upon  the  alternative  limitation, 
which  I  think  it  does  not,  I  think  I  must  regard  it  as 
an  authority,  that  an  event  single  in  itself  (as  the  deter- 
mination of  an  estate  tail),  may  properly  be  considered 
in  the  same  light  as  two  events,  with  reference  to  the 
time  when  such  determination  may  take  place. 

The  question  then  is,  how  I  ought  now  to  deal  with 
the  case.  It  has  already  been  fully  argued  five  times, 
at  great  length,  and  with  great  learning  on  each  occa- 
sion; three  times  in  this  Court,  and  twice  before  two 
different  Courts  of  common  law ;  and  I  have  to  some  ex- 


1800. 


(a)  S«e  1  Exch.  786;  11  Bear.  289;  and  Q.  B.  Rep.,  Nov.  16,  21, 
and  Dec.  18,  1849. 
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tent  the  opinion  of  the  Court  of  Queen's  Bench  on  that 
point  (the  alternative  limitation),  on  which  the  Courts 
of  Exchequer  and  Common  Pleas  have  differed.  Can  I 
reasonably  expect  to  get  further  assistance  hj  adding 
two  more  arguments,  one  in  the  Queen's  Bench  and 
another  in  this  Court,  before  the  case  can  be  the  subject 
of  appeal?  or  can  I  reasonably  hope,  that  a  case  of  so 
much  importance  and  difficulty  must  not  at  last  be  de- 
cided in  the  House  of  Lords? 


Now,  in  order  to  deprive  Thomas's  branch  of  the  fa- 
mily of  the  benefit  which  the  certificate  of  the  Court  of 
Common  Pleas  does  in  effect  give  them,  I  must  decide 
that  NichoU  v.  NichoU  and  Pitt  v.  Jackson  are  not  bind- 
ing upon  me,  for  the  reasons  assigned  by  the  Court  of 
Exchequer;  and  also,  that  the  estate  is  given  over  to 
Thomas's  branch  of  the  family,  upon  a  general  failure  of 
issue  of  Phillips  Monypenny,  and  not  on  a  failure  of 
issue  male  only;  and  also,  that  the  conclusion  come  to 
by  the  Court  of  Common  Pleas  on  the  alternative  limi- 
tation in  the  will,  is  erroneous. 

Not  venturing  to  say  that  I  entertain  a  confident 
opinion  upon  the  case,  I  think  I  shall  best  consult  the 
interests  of  the  parties,  and  the  justice  of  the  case,  by 
making  a  declaration  of  right  in  favour  of  Thomas's 
branch  of  the  family. 


MayM  k 
1th. 

Argume/U, 


Upon  speaking  to  the  cause  upon  the  minutes,  it  was 
proposed  to  take  a  declaration  of  the  rights  of  the  par- 
ties, in  conformity  with  the  foregoing  judgment;  and 
the  counsel  for  the  Plaintiff  submitted,  that  he  should 
be  declared  to  be  tenant  in  tail  in  possession.  This  was 
objected  to  by  the  parties  claiming  under  Phillips  Mony- 
penny,  on  the  ground  that  Thomas  Oyhbon  Monypenny 
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had  not  become  entitled  to  the  JodreU  estate  in  such  a 
manner  as  to  bring  the  shifting  clause  into  operation. 
It  also  appeared,  that,  upon  the  answers  of  Thomas  Oyb- 
bon  Monypenny  and  John  Casley,  one  of  the  guardians  of 
ihem{antJ)e{enda,ntBcbeHPhiUip8JDeardenMonypennyy 
it  was  stated  that  deeds  dated  respectively  the  3rd  and 
4th  of  October,  1837,  had  been  executed  by  Phillips 
Monypenny  and  Thonias  Oybbon  Monypenny,  for  con- 
firming the  JodreU  estate,  by  the  former  to  the  latter, 
and  the  Maytham  HaU  estate  by  the  latter  to  the  for- 
mer. 


1860. 


Afffwmmt. 


After  argument  upon  the  question,  whether  the  in- 
fant Defendant  in  possession  of  the  estates  in  question 
or  the  adult  parties,  were  bound  by  the  statement  of  the 
case  upon  which  the  Court  had  proceeded,  it  was  re- 
ferred to  the  Master  to  inquire  and  certify  whether  the 
Defendant  Thomas  Chfibon  Monypenny  ever,  and  when, 
and  how,  and  underwhat  circumstances,  became  entitled 
to  the  real  or  copyhold  estates  or  any  part  thereof  of -BZi- 
zaheOi  JodreU;  and  also,  whether  the  several  indentures 
of  the  3rd  and  4th  of  October,  1837,  mentioned  in  the  an- 
swers of  the  Defendants  John  Casley  and  Thomus  Oyb- 
bon Monypenny  were  ever  executed;  and  if  so,  when, 
and  under  what  circumstances,  and  by  whom;  and  the 
said  Master  was  to  be  at  liberty  fo  state  any  circum- 
stances relating  to  the  matters  thereby  referred  to  him 
specially,  as  he  might  think  fit. 
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MEMORANDA. 

Ik  the  Vacation  after  Hilary  Term,  1849,  Mr.  Serjeant 
Kinglake  received  a  patent  of  precedence. 

In  Easter  Term,  1849,  W.  Page  Wood,  Esq.,  one  of 
Her  Majesty's  Counsel,  was  appointed  Yice-Chancellor 
of  the  Duchy  and  County  Palatine  of  Lancaster,  in  the 
place  of  Horace  Twiaa,  Esq.,  deceased 

In  the  Vacation  after  Trinity  Term,  1849,  the  Hon. 
Mr.  Justice  CoUman  died,  and  Mr.  Serjeant  Talfourd 
was  appointed  one  of  the  Judges  of  the  Court  of  Com- 
mon Pleas. 

In  December,  1849,  John  Elijah  BlmU,  Esq.,  was  ap- 
pointed one  of  the  Masters  in  Ordinary,  in  the  place  of 
William  Wingfield,  Esq.,  resigned. 

In  the  Vacation  after  HilaryTerm,  1860,  Michael  Pren- 
dergasty  Esq.,  H.  Blis8y  Esq.,  C.  S.  Oreaves,  Esq.,  William 
Charles  Townsend,  Esq.,  (7.  Hoggins,  Esq.,  William  Car- 
penter Rowey  Esq.,  Thomas  CoVpitts  Granger,  Esq.,  P.  F. 
O'MaUey,  Esq.,  Ecttuin  James,  Esq.,  Barnes  Peacock, 
Esq.,  and  Kenneth  Macavdey,  Esq.,  were  appointed  of  Her 
Majesi^y's  Counsel 

The  Right  Honourable  John  Lord  Campbell,  Chan- 
cellor of  the  Duchy  of  Lo/ncaMer,  was,  in  Hilary  Vaca- 
tion, 1850,  appointed  Chief  Justice  of  the  Court  of 
Queen's  Bench,  in  the  place  of  The  Right  Honourable 
Thomas  Lord  Denma/n,  resigned 
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PRINCIPAL     MATTERS. 


ABATEMENT. 
See  Taxation. 

ABSOLUTE  INTEREST. 
See  Legacy,  4. 

ACCOUNT. 
See  JuBisDiCTioN,  1,  6,  7- 

LUNACY,  1,  4. 

1.  By  a  contract  for  the  execation 
of  railway  works,  after  specifying  cer- 
tain works  to  be  done  for  a  gross  sum, 
it  was  provided,  that  extra  works, 
which  the  Company  or  their  engineer 
should,  by  any  writing  under  his  hand, 
require  to  be  executed,  should  be  deem- 
ed to  be  included  in  the  contract,  and 
should  be  paid  for  at  a  certain  rate; 
and  that  the  contractor  should  not  be 
entitled  to  make  any  claim  for  any 
alteration  or  addition  which  he  might 
make  without  such  written  and  signed 
instructions: — Held,  by  the  Vice-Chcm- 
eellor  qfJSnglcmdf  (aCBrmed  on  appeal 
by  the  House  of  Lords),  that  a  suit  for 
an  account  of  the  monies  due  to  the 
contractor,  in  respect  of  works  done 
under  the  contract,  was  a  proper  sub- 

VOL.  VII. 


ject  of  jurisdiction  in  equity.     Nixon 
V.  The  Toff  Vale  Railway  Chmpamy^ 

136 

2.  Heldy  by  the  Vice-Chancellor 
Wigram^  (upon  exceptions,)  that  a 
direction  for  an  account  of  extra  works 
done  by  the  Plaintiff  under  and  by 
virtue  of  the  contract,  did  not  author- 
ise any  account  to  be  taken  of  works 
(other  than  the  specified  works)  done 
by  the  contractor,  with  the  privity  of 
the  Company,  without  written  instruc- 
tions ;  but  Uiat  the  Court  would  give 
the  Plaintiff  liberty  to  bring  his  action 
at  law  against  the  Company,  in  re- 
spect of  works  done  without  such  in- 
tructions, —  not,  however,  relieving 
him  against  the  legal  effect  of  the 
lapse  of  time  during  the  proceedings 
in  equity.  Ih, 

3.  Qucerey  whether,  if  the  contractor 
could  not,  in  covenant,  recover  for  extra 
works  done  for  the  Company  without 
written  instructions,  he  might  not  re- 
cover in  assumpsit  Ib» 

4.  It  is  not  an  objection  to  a  decree 
for  one  purpose,  that  it  may  involve 
the  necessity  of  taking  an  account^ 
which  account  it  may  possibly  be  ne- 
cessary to  take  in  another  suit  for 

R  a  £L  w. 
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another  purpose. 


Kiruxm  v.  Daniel, 
347 


ACQUIESCENCE. 

See  Account,  2. 

Trustee  and  Cestui  que 
Trust,  13. 

Quoere,  whether,  from  the  relation 
existing  between  the  vendor  and  pur- 
chaser of  land,  constituting  the  pur- 
chaser a  trustee  of  the  purchase-money 
for  the  vendor,  there  arises  any  other 
ihan  a  constructive  trust,  as  to  which 
the  relief  in  equity,  by  analogy  to  the 
Statute  of  Limitations,  will  be  barred 
by  long  acquiescence.  Toft  v.  Stephefry- 
»on,  1 

ACTION. 
See  Agreement. 

ADMINISTRATION  SUIT. 

See  CoGrrs,  6. 

General    Order  XXX.     of 

August,  1841. 

Misrepresentation. 

Parties,  1. 
1.  In  a  suit  for  administering  die 
estate  of  one  who  had  been  the  per- 
sonal representative  of  another,  the 
party  entitled  to  a  share  of  the  resi- 
duary estate  of  such  other  person  car- 
ried in  a  claim  for  such  share,  as  a 
debt,  before  the  Master;  but  the  Mas- 
ter disallowed  the  claim,  on  the  ground 
that  such  residuary  share  could  not  be 
allowed  as  a  debt,  unless  it  appeared 
that  the  clear  residue,  after  payment 
of  debts,  4&C.,  had  been  ascertained : — 
HM,  that,  in  such  a  case,  the  claim- 
ant ought  to  have  forthwith  applied 
to  the  Court  for  a  direction  to  the 
Master  to  receive  the  claim,  or  to  be 
examined />ro  irUeresse  sfiw,  or  for  leave 
to  file  a  bill  for  the  administration  of 
the  estate  in  question,  or  take  some 
such  proceeding,  and  to  stay  the  dis- 
tribution of  the  estate  of  the  repre- 
sentative in  the  meantime;  and  that 


he  ought  not  to  have  delayed  his  claim 
until  after  the  Master's  report^  and  the 
order  on  ftirther  directions.  Roffen 
V.  Rogers,  19 

2.  That  where,  aft«r  such  delay,  the 
claimant  of  the  residuary  share  filed 
his  bill  against  the  parties  in  the  ad- 
ministration suit,  the  Court,  though  it 
stayed  the  general  distribution  of  the 
fund,  would  not  stay  the  payment  of 
the  costs  under  the  order  on  fiirther 
directions.  Ih. 

ADMIRALTY  COURT. 
See  Jurisdiction,  1,  2. 

ADMISSION. 
See  Payment  into  Court. 

ADVANCEMENT. 
See  Portion,  4,  5. 

ADVERSE  POSSESSION. 
See  Jurisdiction,  5. 

AFFIDAVIT. 
See  Evidence,  5. 

AOENCY. 
See  SouciTOR  and  Client,  3. 

AGENT. 
Semble,  the  cases  in  which  a  mere 
agent  may  be  made  a  party  to  a  ami, 
and  costs  prayed  as  relief  against  him, 
are  limited  to  cases  of  firaud,  in  llie 
sense  in  which  firaud  is  understood  in 
a  Court  of  equity,  to  which  the  agent 
is  a  party,  and  do  not  apply  to  a  case 
in  which,  though  the  agent  acts  erro- 
neously, he  acts  openly  and  avowedly. 
MwrOufU  V.  Sladden,  428 

AGREEMENT. 
See  Infant. 
Notice. 
Partnership. 
Vendor  and  Purchaser. 
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1.  The  payee  of  two  promisBory 
notes  bdng  about  to  sue  the  maker, 
the  brother  of  the  maker  agreed  to 
pay  200^.  to  the  payee,  in  trust  for 
M,,  or  6^  10«.  per  quarter,  so  long  as 
the  200^.  shoidd  be  unpaid,  so  that 
the  notes  should  be  suspended  and 
rendered  inoperative  so  long  as  the 
brother  continued  to  pay  the  6^.  10«. 
a  quarter  to  the  payee;  and  on  pay- 
ment of  the  200^.  all  claim*  on  the 
notes  to  cease,  and  the  same  to  be 
given  up.  The  brother  not  having 
paid  the  6/.  10«.  to  llie  payee,  for  two 
quarters,  but  having  paid  these  sums 
to  M.y  the  oe^ui  que  trusty  (as  the  lat- 
ter admitted,)  the  payee  brought  his 
action  upon  the  notes  against  the  ma- 
ker:— Hddj  in  error,  reversing  the 
judgment  of  the  Queen*s  Bench,  that 
the  agreement  could  not  be  pleaded  in 
bar  to  the  action  upon  the  notes,  but 
might  be  the  subject  of  a  cross  action. 
Beech  Y,  Fordy  208 

2.  Heidj  in  equity,  that  the  agree- 
ment must  be  construed  as  a  contract 
by  the  brother,  to  provide  for  E,  the 
annuity  of  25^.,  or  the  gross  sum  of 
200/.,  as  a  substitute  for  the  two  notes, 
and  by  the  payee  that  the  two  notes 
should  thenceforth  be  only  a  security 
for  the  performance  of  such  contract, 
and  not  as  an  agreement,  under  which 
the  original  right  of  the  payee  against 
the  maker  would  revive  on  any  failure 
of  the  quarterly  payments  by  the  bro- 
ther. Ih, 

3.  That  the  brother  was  entitled  to 
the  specific  performance  of  the  agree- 
ment in  equity,  not  on  the  ground  of 
the  circuity  of  cross  actions  which  the 
rule  of  law  occasioned,  but  on  the 
ground  that  this  Court,  by  modifying 
its  decree,  could  give  to  all  parties 
the  benefit  of  the  agreement,  whilst  a 
Court  of  law,  being  unable  so  to  mo* 
dify  its  judgment,  could  not  give  to 
one  party  the  benefit  of  the  agreement 
without  depriving  another  party  alto- 
gether of  such  benefit.  lb. 


'  4.  A  &ther,  upon  the  marriage  of 
his  daughter,  covenanted  with  the  hus- 
band, his  executors,  <kc.,  by  deed  or 
will  to  give,  leave,  and  bequeath  unto 
his  (the  covenantor's)  daughter  an 
equal  share  with  his  other  duldren  of 
all  the  real  and  personal  estate  of 
which  he  should  die  seised  or  pos- 
sessed. The  daughter  died  in  the  life- 
time of  the  father,  and  the  &ther, 
having  made  some  disposition  of  pro- 
perty in  favour  of  a  son  in  his  lifetime, 
by  his  will  devised  and  bequeathed  his 
real  and  personal  estate  for  the  benefit 
of  his  widow  and  surviving  daughters : 
— Hdd,  by  the  Court  of  Common 
Pleas,  and  by  this  Court  concurring 
in  the  certificate, — ^that  the  husband 
and  covenantee  had  not,  under  the  cir- 
cumstances, any  good  cause  of  action 
against  the  executor  of  the  &ther; 
and  that,  if  the  father  had  died  pos- 
sessed of  no  personal  estate,  the  hus- 
band could  not  have  recovered  any 
substantial  damages  in  such  action. 
Jones  V.  HwDy  267 

5.  In  a  suit  by  the  administratrix  of 
a  deceased  child,  claiming,  under  a  cove- 
nant by  the  father,  an  equal  share  with 
his  other  children  of  his  real  and  per- 
sonal estate,  against  his  devisees  and 
executors,  and,  for  that  purpose,  pray- 
ing that  his  residuary  estate  might  be 
ascertained, — the  suit  not  being  fram- 
ed as  a  creditors'  suit, — ^the  residuary 
legatees  under  the  will  of  the  father 
are  necessary  parties.  Ih. 

*  6.  On  a  treaty  for  an  under-lease, 
a  memorandum  of  the  terms  of  the 
intended  agreement  was  prepared,  sti- 
pulating that  the  lease  should  contain 
all  usual  covenants,  and  also  the  cove- 
nants in  the  leases  of  the  ground  land- 
lord, and  the  proposed  lessee  signed 
the  memorandum,  accompanying  his 
signature  by  the  qualification  that  he 
agreed  thereto,  subject  to  there  being 
nothing  unusual  in  the  leases  of  the 
ground  landlord.  A  draft  of  the  pro- 
posed lease  was  afterwards  submitted 
rr2 
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by  the  leasor's  solicitors  to  the  pro- 
posed lessee,  who  made  some  altera- 
tions and  returned  the  draft  with  a 
request  that  the  lessor  would  at  onoe 
grant  the  lease  as  altered,  or  refuse  it. 
The  lessor's  solicitor  sent  the  draft 
back  the  same  day,  assenting  to  all  the 
alterations  except  one,  whereby  the 
proposed  lessee  had  expunged  a  clause 
in  the  draft  restraining  any  assign- 
ment or  demise  by  him  without  the 
consent  of  the  lessor: — Hddy  that, 
upon  the  return  of  the  draft  lease,  not 
acceding  to  all  the  alterations,  and  in 
the  absence  of  any  proof  that  the  les- 
sor was  previously  bound  by  the  terms 
as  to  imusual  covenants,  introduced 
by  the  proposed  lessee  on  his  signing 
the  memorandum,  the  contract  was 
incomplete,  and  the  proposed  lessee 
was  at  liberty  to  determine  the  treaty. 
Lucas  V.  Jamesy  410 

7.  Qiuere,  whether  the  principle 
would  apply  in  a  case  where  there  was 
no  real  or  substantial  distinction  be- 
tween the  terms  of  an  offer  by  one  par- 
ty, and  of  aqualified  acceptance  or  adop- 
tion of  such  offer  by  the  other.       Jb, 

8.  Quoere,  whether  the  existence  of 
a  nuisance  in  the  neighbourhood  of  a 
house  contracted  to  be  purchased  for  a 
residence,  which  nuisance  is  known  to 
the  vendor,  and  is  one  which  a  provi- 
dent purchaser  could  not  discover,  is  a 
ground  for  refusing  a  decree  for  spe- 
cific performance  of  the  contract:  and 
whether  otherwise,  if  the  nuisance  be 
not  known  to  the  vendor.  Ih. 

9.  A  signature  in  pencil  is  not  ne- 
cessarily deliberative,  and  noay  be 
equally  binding  on  the  party  making 
it  as  the  signature,  if  written  in  an- 
other manner,  would  be.  Id.        419 

AMENDMENT. 

1.  Where  a  Plaintiff  has  obtained 
an  order  of  course  to  amend  his  bill, 
alter  one  or  more  answers  has  been 
filed,  he  can  obtain  no  further  order 


of  ooune  to  amend,  although  he  has 
called  for  and  obtained  an  answer  to 
the  amended  bill  from  the  Defendants 
or  Defendant,  who  had  answered  the 
original  bill,  and  although  other  De- 
fendants may  not  have  answered  the 
original  bill.      WinJtkrop  v.  Murray, 

150 

2.  Iftherightofthe  Plaintiff  to  an 
order  of  course  to  amend  be  barred  as 
against 'one  Defendant,  it  is  barred 
against  all.  ih, 

3.  The  amendment  of  the  bill,  by 
adding  the  personal  representative  as 
a  party,  and  by  introducing  the  dis- 
claimer of  such  personal  representa- 
tive upon  the  record,  will  not  sustain 
the  suit  of  the  heir-at-law.  Grijfiihy. 
EickeUe.    Griffith  v.  Lun^,  305 

ANNUITANT. 
See  Leqact,  6,  8,  11. 
It  is  sufficient  that  the  memorial 
of  an  annuity,  inrolled  pursuant  to 
the  Act  53  Geo.  3,  c.  141,  should, 
under  the  head  '^  Consideration,  and 
how  paid,"  state  the  amount  of  the 
consideration,  and  whether  paid  in 
money,  notes,  or  bills,  as  the  case  may 
be;  without  stating  to  whom  the 
same  was  paid,  or  tibe  fact  that  part 
of  such  consideration  was  paid  to  a 
third  person  in  redemption  of  a  prior 
incumbrance  on  the  property.  Moody 
V.  HMard,  182 

ANSWER 
See  Amendment,  1. 
Discovery. 
Interpleader,  3. 
Payment  into  Court. 
Pleading. 

ANTICIPATION. 
See  Husband  and  Wife. 

APPOINTMEl^. 
^  Power. 

Trustee  and  Cestui  que  Trust, 

3,8. 
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ATTORNEY  AND  CLIENT.  607 


1.  Two  funds  were  settled  for  the 
benefit  of  a  husband  and  wife  for  their 
respective  lives,  with  remainder  to 
their  children,  as  to  one  fund,  as  the 
parents  should  appoint,  and  as  to  the 
other  fund,  in  equal  shares.  The 
husband  and  wife  resided  abroad,  and 
received  the  dividends  through  CauUa 
d:  Co.,  and,  previously  to  the  mar- 
riage of  one  of  their  sons,  they  signed 
a  document^  expressing,  that  they 
thereby  disposed  of  a  certain  sum 
^'standing  in  the  English  bank  of 
CouUs  ^  Co.''  in  favour  of  such  son 
and  his  wife,  and  the  children  of  the 
intended  marriage: — Hekl,  that  the 
settled  funds  were  sufficiency  referred 
to  by  the  instrument  of  disposition ; 
that  it  did  not  refer  exclusively  to  the 
fund  subject  to  the  power  of  appoint- 
ment; that  the  son  was  entitled  to 
his  share  of  the  other  fund,  and  to 
have  the  sum  mentioned  in  the  in- 
strument of  disposition  made  up  out 
of  the  fund  subject  to  the  appoint- 
ment    Sheffield  v.  Von  Donop,      42 

2.  Where  an  appointment  of  a  trust 
fond  reserved  a  power  of  revocation, 
but  did  not  reserve  a  power  of  new 
appointment,  it  was  held,  that,  upon 
the  exercise  of  the  power  of  revoca- 
tion, a  new  appointment  might  be 
made.  -^ft. 

3.  Stock,  over  which  the  testatrix 
had  a  power  of  appointment,  held 
to  be  described  and  appointed  by  a 
will,  in  which  the  power  was  not  ex- 
pressly referred  to.  Sayer  v.  Sayer. 
Innes  v.  Sayer,  377 

4.  On  a  question,  whether  a  power 
has  been  executed  by  a  will,  evidence 
of  the  state  of  the  property  is  admis- 
sible, so  far  as  it  is  material  to  the 
question,  whether  a  particular  part  of 
such  property  is  or  is  not  described 
by  the  will;  but,  imless  the  circum- 
stances of  the  property,  when  known, 
are  found  to  exclude  the  primary  and 
strict  sense  of  the  words  which  the 
testator  has  used,  such  strict  sense 


must  be  adhered  to;  and  the  mere 
probability,  however  strong,  that  the 
words  were  used  in  a  secondary  sense, 
does  not  authorise  the  Court  so  to 
construe  them.  Sayer  v.  Sayer.  Itmea 
V.  Sayer,  377 

5.  A  disposition  of  trust  funds,  over 
which  the  testatrix  had  a  general 
power  of  appointment,  not  pursuing 
the  formalities  prescribed  in  the  power, 
held  to  be,  nevertheless,  a  good  ap- 
pointment in  favour  of  a  charity.   76. 

APPOINTMENT  OF  TRUSTEES. 

See  Trustee  akd  Cestui  queTbust, 
2,  3,  7,  8. 

APPORTIONMENT     OF     RESI- 
DUE. 

See  Legacy,  5. 

APPRENTICE  FEE. 
See  Portion,  4. 

APPROPRIATED  CAPITAL. 
See  Joint-stock  Company,  1,  2,  3. 

APPROPRIATION. 
See  Principal  and  Surety,  4. 

ARBITRATOR, 
See  Jurisdiction,  7. 

ASSIGNEES. 
See  Hearing. 

ASSIGNMENT. 

See  Lessor's  Title. 

Vendor  and  Purchaser. 

ASSUMPSIT. 
See  Account,  3. 

ATTORNEY  AND  CLIENT, 
S»  Discovery,  h 
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CHILDREN. 


CONDUCT  OP  SALR 


AWARD. 

See  Stat.  8  Vict.  c.  18,  b.  85. 

BANKRUPT. 
See  Hearing. 

BAPTISTS. 

See  Trustee  Ain>  Cestui  que 

Trust,  9. 

BEQUEST  TO  DECEASED 

CHILD. 

See  Statute  op  Wills,  7  Will.  4  & 

1  Vict.  c.  26. 

BILL  AND  ANSWER 
See  Evidence,  5. 

BILL. 
See  Amendment. 
Pleading,  3. 

BOND. 
See  Stat.  8  Vict.  c.  18,  s.  85. 

BREACH  OF  TRUST. 

See  Trustee  and  Cestui  que 
Trust,  4,  13. 

CATHEDRAL. 
See  Dean  and  Chapter. 

CHARITY. 
See  Appointment,  5. 

CHILDREN. 
&eSTAT.  7  Will.  4  &  1  Vicrr.  c.  26. 

1.  Construction  of  the  word  ''  chil- 
dren" as  under  the  special  words  of  a 
will,  describing  both  legitimate  and  il- 
legitimate children.    Evcms  y.  Dtwiea, 

498 

2.  A  testator  bequeathed  legacies 
to  his  children,  M.,  S.,  /.,  W,,  and  N., 
appointing  his  wife  their  guardian,  and 


directing  the  application  of  the  inter- 
est for  their  maintenance.  He  then 
directed  that  the  remainder  of  his  per- 
sonal estate,  and  the  residue  of  the 
proceeds  of  certain  real  estates,  should 
be  divided  between  all  his  childien  of 
his  first  and  second  marriages.  The 
testator  then  charged  other  parts  of 
his  real  estates  with  certain  annual 
payments,  and  directed  that  the  re- 
mainder of  the  rents  and  profits  should 
be  divided  among  all  his  mid  children. 
The  testator  then  directed,  that,  in 
case  one  or  more  of  the  children  by  his 
second  wife  should  die  without  issue 
under  twenty-one,  llieir  shares  and 
legacies  should  go  between  his  second 
wife  and  such  of  his  Mldren  by  her  as 
should  be  living,  and  he  gave  liie  resi- 
due of  his  estate  to  all  and  eveiy  of 
his  children: — Ildd,  that  llie  sidd  S., 
who  was  a  child  by  the  second  wi& 
before  marriage,  was  within  the  de- 
scription of  ''  children**  contained  in 
the  will,  and  entitled  to  share  with  the 
legitimate  children  of  the  testator  in 
the  residuary  gifbs.    Evoma  v.  D<m»j 

498 

CIRCUITY. 
Seie  Agreement,  3. 

CLAUSTRAL  SCHOOL. 
Seie  Jurisdiction,  9. 

COMMERCIAL  PROPERTY. 

Seie  Trustee  and  Cestui  que 

Trust,  17. 

COMMON  SEAL. 
See  Jurisdiction,  8. 

COMPROMISE  OF  SUIT. 

See  Solicitor  and  Cubnt,  1. 

CONDUCT  OF  SALE. 
1.  Under  a  decree,  durecting  the 


CONTINGENT  REMAINDER 


CONVERSION. 
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sale  of  an  estate,  but  not  directing  by 
whom  the  sale  shall  be  conducted,  the 
Master  is  not  bound  to  give  the  con- 
duct of  the  sale  to  the  Flaintifi^  but 
may,  in  his  discretion,  if.  he  considers 
it  more  beneficial  to  the  estate,  give 
the  conduct  of  the  sale  to  other  par- 
ties. Dixon  V.  Fyner,  331 
2.  Grounds  on  which  the  conduct 
of  a  sale,  under  the  decree  of  the 
Court,  may  properly  be  given  to  par- 
ties other  than  the  Plaintiff.  76. 

CONGREGATION. 

See  Trustee  and  Cestui  que 
Tbust,  9,  10. 

CONNIVANCE. 

See  Trustee  aitd  Cestui  que 
Trust,  13. 

CONSIDERATION. 
See  Ankuity. 

CONSTRUCTION. 

See  Agreement,  2. 
Children,  1,  2. 
conyersion,  7. 
Husband  and  Wife. 
Legacy,  1,  5,  12. 
Portion,  1. 

Principal  and  Surety,  4. 
Residuary  Share. 
Statute  of  Wills,  7  Will.  4, 
A  1  Vict,  c  26. 

Construction  of  a  power  of  sale  and 
exchange,  in  a  settlement.  MarJiaU 
y.  Madden,  428 

CONSTRUCrriVE  TRUST. 

See  ACQUIESECNCE. 

Lis  Pendens. 

CONTINGENT  REMAINDER 
See  Devise,  2,  3^ 


CONTRACT. 

See  Account,  1,  2,  3. 
Agreement. 
Jurisdiction,  7. 
Lessor's  Title. 
Misrepresentation. 
Trustee  and  Cestui  que  Trust, 
1,19. 

CONVERSION. 

See  Debtor  and  Creditor,  2. 

Tenant  for  Life  and  Remain- 
der-man. 

1.  Conveyance  of  the  equity  of  re- 
demption of  real  estate  to  trustees,  for 
sale,  for  the  henefit  of  the  creditors  of 
the  author  of  the  deed,  and  upon  trust, 
if  there  should  be  any  surplus,  to  pay 
the  same  to  him,  his  executors,  admin- 
istrators, and  assigns,  to  and  for  his  and 
their  own  absolute  use  and  benefit : — 
Held  to  be  a  conversion  of  the  real  es- 
tate into  personalty,  as  between  the  real 
and  personal  representatives  of  the  an- 
ther. GriffUh  V.  EickeUs.  GriffUh  v. 
LuneU,  299 

2.  Held  also,  that  the  ultimate  sur- 
plus of  the  proceeds  of  the  real  estate 
being  reserved  to  the  author  of  the 
deed,  and  the  deed  not  being  revoked, 
and  no  attempt  having  been  made  to 
revoke  it,  it  was  not  material,  as  be- 
tween the  real  and  personal  represent- 
atives of  the  author,  whether  ike  deed 
was  or  was  not  revocable.  Ib» 

3.  That  the  question,  whether  the 
surplus  proceeds  of  the  trust  property 
belonged  to  the  real  or  personal  repre- 
sentative, was  not  affected  by  the  state, 
— ^whether  of  realty  or  personalty, — 
in  which  such  surplus  was  found,  al- 
though the  state  of  the  property  might 
affect  the  character  in  which  such  sur- 
plus would  go  to  the  one  or  the  other 
of  such  representatives.  Jb. 

4.  If  the  author  of  a  deed  impresses 
4ipon  his  real  estate  the  character  of 
personalty,  that»  as  between  his  real 
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COSTS. 


and  personal  representatives,  makes  it 
personal  and  not  real  estate,  from  the 
delivery  of  the  deed,  and  is  equivalent 
to  a  gift  of  the  expectancy  of  his  heir- 
at-law  to  his  personal  estate.  Griffith 
V,  RickeU8,    Griffith  v.  Limdl,       299 

5.  The  principle  is  the  same  in  the 
case  of  a  deed  as  in  the  case  of  a  will ; 
hut  in  the  former  case  the  conversion 
takes  place  in  the  time  of  the  party 
making  it, — ^in  the  latter,  not  until  his 
death, — and  the  rights  of  the  real  and 
personal  representatives  in  each  case 
are  governed  hy  the  simple  effect  of  the 
instrument  Ih, 

6.  The  onus  of  proving  the  recon- 
version is  on  the  Plaintiff,  who  claims 
under  the  heir-at-law  of  the  author  of 
the  deed.  Ih, 

7.  Where  a  testator  by  his  will  gave 
his  estate,  including  copyhold  of  in- 
heritance, leaseholds,  merchandise,  mo- 
ney in  the  funds  and  cash,  to  his  chil- 
dren and  grandchildren,  in  twenty  ali- 
quot shares,  and  directed  some  of  such 
shares  to  be  invested  in  the  govern- 
ment funds  for  the  infant  legatees,  and 
requested  his  executors  on  his  death 
to  get  his  property  together  and  divide 
it>  it  was  held,  that  the  will  must  be 
taken  to  direct  a  sale  and  conversion 
of  the  copyhold  estate.  MotJoerY.  Orr, 

475 

8.  The  testator  gave  his  real  and 
personal  estate  to  trustees,  upon  trust 
to  apply  the  rents,  issues,  and  pro- 
ceeds for  the  benefit  of  his  two  daugh- 
ters, with  a  direction,  on  the  youngest 
attaining  twenty-one,  to  divide  the 
whole  into  two  equal  moieties,  of  which 
the  testator  gave  one  moiety  to  his  two 
daughters  equally,  and  directed  the 
other  to  be  placed  out  upon  government 
or  real  securities,  and  the  dividends  and 
interest  thereof  to  be  paid  to  the  daugh- 
ters for  their  lives,  and  upon  their 
death,  the  said  monies  and  effects  to 
be  divided  amongst  their  children: — 
ffddf  that  there  was  no  conversion  by 
the  will,  of  the  moiety  of  the  real  es- 


tate devised  to  the  daughters  on  the 
youngest  attaining  twenty-one.  Cor- 
nick  V.  Fearce,  477 

COPYHOLD. 

Suit  by  a  lord  against  a  tenant  of 
lands  within  the  manor,  to  restrain 
the  Defendant  from  taking  stone  from 
lands  in  his  occupation.  The  Defend- 
ant by  his  answer  allied,  that  it  was 
and  had  been  a  common  practice  in 
the  manor,  to  remove  the  stone  which 
laid  immediately  under  the  sur&ce, 
for  the  benefit  of  cultivation.  At  the 
hearing,  the  Court  made  a  decree  for 
a  perpetual  injunction, — ^the  Defend- 
ant declining  to  try  his  right  to  take 
the  stone  in  an  action  at  law,  to  be 
brought  against  him  by  the  PlaintiC 
Cuddm  V.  Morley,  202 

CORPORATION. 

See  JToiKT-sTOCK  Company,  4. 
Jurisdiction,  8. 

COSTS. 

See  Administration  Suit,  2. 
Dismissal  of  Bill. 
Lien,  1,  2,  3. 
Plaintiff. 

Solicitor  and  Client. 
Taxation. 

1.  Motion  by  the  executor  of  a  De- 
fendant, as  against  whom  a  bill  waa 
dismissed  with  costs,  since  the  stat  1 
&  2  Vict  c.  110,  the  Defendant  hav- 
ing died  before  taxation  of  his  costs, 
that  the  Master  might  proceed  with 
such  taxation, — ^the  suit  not  having 
been  revived, — refused,  with  costs. 
Eoberteon  v.  Stmthgate.  Havrmer  v. 
Sauthgatej  109 

2.  Upon  a  motion  by  the  Defend- 
ant to  dismiss  the  biU,  upon  pay- 
ment or  satisfaction  to  the  Plaintiff 
of  the  debt  or  claim  made  by  the  suit^ 
and  certain  costs  of  the  suit>  the 
Court  will,  in  some  circumstances,  de- 


COST& 


COVENANT. 
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tennine  the  question  of  costs  to  be 
paid  by  the  Defendant,  as  where  such 
question  is  purely  collateral  to  the 
subject  of  the  suit     Pemyy  v.  Beavan, 

133 

3.  The  costs  of  the  Plaintiff  in  a 
creditors*  suit,  in  opposing  a  motion 
to  dismiss  for  want  of  prosecution  by 
a  party  named  executor,  who  had  re- 
nounced probate  and  disclaimed,  was 
refused  to  a  creditor  whose  bill  was 
dismissed,  upon  payment  of  his  claim 
by  the  acting  executor.  76. 

4.  The  mere  offer  from  a  Defendant 
to  pay  a  claim  and  costs  (without  mo- 
tion), held  not  to  disentitle  the  Plain- 
tiff to  his  costs  of  the  subsequent  pro- 
ceedings in  the  suit.  lb. 

5.  Costs  of  the  day  are  not  given, 
where  a  cause  is  ordered  to  stand  over 
at  the  hearing,  owing  to  an  abatement 
or  imperfection  of  the  suit,  which  hap- 
pened after  the  cause  was  at  issue. 
FuaaeU  v.  Elwin,      ,  29 

6.  Costs,  where  two  estates,  those 
of  the  testator  and  the  executor,  are 
administered  in  the  same  suit  Ctd- 
8ha  V.  Cheese,  246 

7.  The  costs  of  more  than  two 
counsel  disallowed  in  taxation  between 
party  and  party,  notwithstanding  the 
third  counsel  was  retained  after  the 
counsel  by  whom  the  pleadings  had 
been  drawn  had  been  called  within 
the  bar.     Green  v.  BriggSy  279 

8.  In  taxation  between  party  and 
party,  it  is  not  the  practice  to  allow 
the  common  retaining  fee  to  counsel. 

lb, 

9.  Before  the  120th  Order  of  May, 
1845,  the  expense  of  attending  the 
Master  by  counsel  was  not  allowed 
between  party  and  party,  except  on 
references  for  scandal.  lb. 

10.  The  costs  incurred  in  respect 
of  conflicting  claims  of  priority  of  lien 
or  charge,  in  a  suit  for  redemption 
and  foreclosure  by  a  puisne  mortgagee, 
ordered  to  be  pud  by  the  parties  who 
failed  in  such  claims  respectively,  the 


Plaintiff  adding  to  his  mortgage-debt 
the  costs  paid  by  him  in  respect  of 
such  claim  as  he  had  fiiiled  in  estab- 
lishing,— the  questions  having  arisen 
from  the  acts  or  conduct  of  the  mort- 
gagor.    Petty  V.  WatheTiy  372 

11.  A  trust  fund,  consisting  of  a 
debt  from  the  estate  of  a  testator,  was 
recovered  in  a  creditors'  suit  by  the 
oestaia  que  trust;  in  which  suit  the  two 
trustees  of  the  fund  were  Defendants. 
The  two  trustees  (for  reasons  which 
were  not  denied  to  be  sufficient)  ap- 
peared separately;  and  one  of  them 
dying  before  the  cause  was  heard  on 
further  directions,  it  was  held  that  he 
had  acquired  no  lien  for  his  costs  on 
the  trust  fund  in  Court;  and  the  pe- 
tition of  his  personal  representative, 
that  his  costs  might  be  taxed,  and  pro- 
vided for  out  of  the  fimd,  was  refused, 
with  costs.    MalinsY,  Greevwoay,  391 

12.  On  a  reference  for  an  account 
of  what  was  due  to  the  Defendant  in 
respect  of  a  lien  on  deeds,  the  Master 
found  the  amount,  and  the  Plaintiff 
thereupon  offered  to  pay  it,  and  ter- 
minate the  suit,  upon  delivery  up  of 
the  deeds,  which  offer  the  Defendant 
refused  to  accept.  The  Court,  on  fur- 
ther directions,  refused  the  Defendant 
the  costs  of  the  proceedings  subsequent 
to  the  offer.    SemUmoe  v.  Portery  426 

13.  It  is  not  irregular  in  such  a 
case,  to  bring  before  the  Court,  by 
motion,  at  the  time  of  the  hearing  for 
further  directions,  circumstances  af- 
fecting the  right  of  the  parties  to 
costs  in  the  cause.  lb. 

COUNSEL. 
See  Costs,  7,  8,  9. 

DiSCOVKBY,  1. 

COVENANT. 

See  Account,  2,  3. 
aoreement. 
Parties,  3. 
Yendob  akd  Pcbchaseb. 
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DEEDS. 


COVERTURE. 

See  Infant. 
Portion. 

CREDITOR 
See  Administration  Suit,  1,  2. 

CREDITORS'  SUIT. 

See  Costs,  3,  6,  11. 
Misrepresentation. 

CROSS  ACTION. 
See  Agreement,  1. 

CUSTODY  OF  INFANTS. 
See  Next  Friend. 

CUSTOM. 
See  Copyhold. 

CY-PRES  DOCTRINE. 
See  Devise,  1, 2,  3. 

DAMAGE. 
See  Stat.  8  Vict,  c.  20,  s.  6. 

DAMAGES. 
See  Agreement,  4. 

DEAN   AND    CHAPTER   OF    A 
CATHEDRAL  CHURCH. 

See  Jurisdiction,  9, 10,  11. 

DEBTOR  AND  CREDITOR 

\.  A.J  being  indebted  to  a  larger 
amount  than  his  personal  estate  was 
sufficient  to  pay,  died  intestate  as  to 
his  real  estate,  which  descended  upon 
his  daughter  and  heiress-at-law,  a  mi- 
nor. The  daughter  married  during 
her  minority,  having  entered  into  ar- 
ticles to  settle  the  estates,  upon  attain- 
ing her  majority,  for  the  benefit  of 
the  parties  to  and  the  issue  of  the 
marriage,  vith  power  to  vary  the  set- 


tlement within  six  months  after  she 
attained  her  age  of  twenty-one  years. 
After  the  said  six  months  had  expir- 
ed, the  estates  were  settled,  with  pow- 
er of  revocation;  and,  by  a  subsequent 
deed,  the  uses  were  revoked,  and  the 
same  estates  were  appointed  to  trus- 
tees for  sale,  and  payment  of  the  debts 
of  A.y  and,  subject  to  such  trusts,  for 
the  benefit  of  the  husband  and  wife, 
and  issue  of  the  marriage.  After  the 
death  of  the  wife,  the  deeds  of  settle- 
ment and  appointment  were  set  aside 
at  the  suit  of  one  of  the  children  of 
the  marriage,  and  the  estates  decreed 
to  be  reconveyed  to  the  uses  express- 
ed in  the  articles : — Udd,  subsequent- 
ly, in  a  suit  by  a  creditor  of  A,,  that 
the  real  estate  was  subject  to  the  pay- 
ment of  such  parts  of  J[.*s  debts  as  his 
personal  estate  was  insufficient  to  pay. 
Pimm  V.  InsaU,  193 

2.  A  conveyance  for  the  benefit  of 
creditors  held  not  to  be  revocable  by 
the  author,  as  against  any  creditors 
with  whom  such  communications  had 
taken  place,  as  would  give  them  an 
interest  under  the  deed,  but,  at  the 
utmost,  to  be  revocable  only  as  to  the 
surplus  proceeds  of  the  estate,  aft;er 
satisfying  such  creditors;  and,  whe- 
ther the  deed  was  revocable  at  the  op- 
tion of  the  author,  as  to  such  surplus, 
— quayre.  OriffUhy,  RickeUs.  GrtffUh 
V.  LtmeU,  307 


DECREE. 

See  Apportionment  of  Residue. 
Jurisdiction,  6. 
Mortgagor  and  MoRTOAGSEy 

1,3,4. 
Payment  into  Court. 
Trustee   and    Cestui    que 
Trust,  2. 


DEEDS. 
See  Lien,  1,  2,  3. 


DEVISE. 


DILIQENCB. 
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DEFECTIVE    EXECUTION    OF 
POWER. 

See  AppomrmENT,  5. 

DEFENDANT. 

See  Amendment,  1,  2. 

Costs,  1,2,4,  10,  11,  12. 
Intsrpleadbr. 
Jurisdiction,  6. 
Taxation. 

DEMONSTRATIVE  LEOACY. 
See  Legacy,  13. 

DEMURRER. 

See  Joint-stock  Company. 
Jurisdiction,  5,  7,  8. 
Vendor  and  Purchaser. 

DEPOSITIONS. 
See  Evidence,  3. 

DEVIATION. 
See  Account,  2. 

DEVISK 

See  Void  Devise. 

1.  Devise  of  lands  of  gavelkind  te- 
nure to  trustees,  upon  trust  to  sell  a 
competent  part  for  the  payment  of 
debts,  and  subject  thereto  upon  trust 
for  P.  Jf.  for  life,  and  after  his  decease 
for  the  first  son  of  F.  M.  for  life,  and 
after  his  decease  for  the  first  son  of 
such  first  son  and  the  heirs  male  of 
his  body,  and  in  default  of  such  issue 
for  every  other  son  of  F.  if.  succes- 
sively for  the  like  interests  and  limi- 
tations; and  in  de&ult  of  issue  of  the 
body  of  P.  M.,  or  in  case  of  his  not 
leaving  any  at  his  decease,  for  T,  M, 
for  life,  and  after  his  decease  for  T,  0, 
M,,  the  eldest  son  of  T.  M.,  for  life, 
and  after  his  decease,  for  the  first  son 
of  T.  0,  M.  and  the  heirs  male  of  his 


body;  and  in  default  of  issue  of  the 
body  of  the  said  T.  G.  M,,  for  every 
other  son  of  T.  M.  successively,  for 
the  like  estates  and  interests;  and,  on 
failure  of  all  such  issue  of  the  body  of 
T.  M,,  upon  trust  for  him,  his  heirs, 
and  assigns  for  ever;  provided  that,  if 
P.  M.,  or  T.  M.y  or  any  of  their  issue, 
should  become  entitled  to  the  JodreU 
estate,  then  the  trustees  should  stand 
seised  of  the  devised  premises,  upon 
trust,  for  the  next  person  entitled 
thereto  under  his  will,  as  if  the  person 
so  succeeding  to  the  JodreU  estate 
were  dead.  T,  M.  died  after  the  date 
of  the  will,  and  the  testator  by  a  codi- 
cil declared  that  his  trustees  should 
stand  seised  of  the  devised  estates^ 
upon  trust)  for  his  wife  for  her  life; 
and  from  and  after  her  decease,  upon 
the  trusts  declared  by  his  will,  subject 
to  the  declaration  therein  contained 
with  reference  to  the  JodreU  estate: — 
Held,  that  P.  M.  took  an  estate  for 
life  only.  Ifonypenny  v.  Bering.  568 

2.  That  T.  G.  M.  took  an  estate 
for  life  in  remainder  after  the  life  es- 
tate of  P.  M.f  contingent  on  P.  M. 
not  leaving  any  issue  at  his  decease, 
and  determinable  on  his  becoming  en- 
titled to  the  JodreU  estate.  76. 

3.  That  the  eldest  son  of  T.  G.  M. 
took  a  contingent  remainder  in  tail, 
after  the  determination  of  the  life  es- 
tate of  his  father.  Ih. 

DEVISE  TO  DECEASED  CHILD. 

See  Statute  op  Wills,  7  Will.  4 
&  1  Vict.  c.  26. 


DEVISEE. 

See  Discovert,  1. 

General  Order  XXX.  of  Au- 
gust, 1841. 

DIUGENCE. 
See  Interpleader. 
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DOCTTMENT. 


EVIDENCE. 


DISCLAIMER. 

See  Amendicent,  3. 

LUKACY,  2. 

DISCOVERY. 

1.  Confidential  commnnieations 
made  by  a  party  to  his  attorney  or 
counsel  do  not  cease  to  be  privileged 
by  the  fact  that  the  attorney  or  coun- 
sel afterwards  becomes  interested  as 
devisee  of  the  property,  to  the  title  of 
which  such  communications  related. 
Chcml  V.  BrowThy  79 

2.  Upon  exceptions  for  insufficiency 
to  the  answer  of  a  party  who  had  been 
the  attorney  in  the  transactions  im- 
peached, and  who  refused  discovery, 
on  the  ground  of  privilege,  the  Court 
cannot  regard  the  subsequent  consent 
of  the  client  to  the  disclosure  of  the 
matters  inquired  after,  for  the  question 
of  sufficiency  must  be  determined  as 
of  a  time  anterior  to  the  exceptions. 

Ih. 

DISMISSAL  OF  BILL. 

See  CoBTB,  2. 

Gekeral  Ordbb  XXXII.  of  Au- 
gust, 184L 

Where  the  same  solicitor  appeared 
for  two  Defendants,  one  of  whom  had, 
and  the  other  had  not,  filed  his  an- 
swer so  long  a  time  previously,  as  to 
entitle  him  to  move  to  dismiss  the 
bill  for  want  of  prosecution,  the  Court 
refused  such  a  motion  by  the  former 
Defendant,  with  costs.  WirUkrop  v. 
Murray y  150 

DISSENTERS. 

See  T&U8TEB  and  Cestui  que 

Trust,  5. 

DIVISION. 
See  CoNVEBSiOK,  7,  8. 

DOCUMENT. 
See  Evidence,  4. 


EJECTMENT. 
See  JuBiSDiCTiON,  5. 

ELDEST  SON. 
See  Legacy,  3,  4. 

EQUAL  SHARE. 
See  Aqbbbment,  4,  5. 

EQUITABLE  MORTGAGR 
See  Mortgagor  and  Mortgages,  3. 

EQUITY. 
See  Jurisdiction. 

ESTABLISHED     CHURCH    OF 
SCOTLAND. 

iSw  Trustee  and  Cestui  que  Trust, 
11,  12. 

ESTATE  FOR  LIFE. 
See  Devise,  I,  2. 

ESTATE  TAIL. 
See  Devise,  2,  3. 

EVIDENCE. 

See  Appointment,  4. 
Rectifying  Deed,  2. 

1.  On  interlocutory  applications, 
which  are  necessarily  heard  upon  affi- 
davits, the  Court  does  not  dispense 
with  the  rule,  that,  on  disputed  points, 
the  best  evidence  in  the  power  of  the 
parties  must  be  given;  and  therefore, 
it  is  not  sufficient  for  a  party  to  state, 
upon  affidavit,  the  purport  and  effect 
of  a  document  which  he  has  the  means 
of  producing.  Stamps  v.  The  Bir- 
nUngham,  WclverhampUm,  and  Staur 
VaUey  Railway  Campamy,  265 

2.  The  evidence  of  a  witness  taken 
de  bene  ease  before  a  cause  is  at  issue, 
and  not  published  before  the  hearing, 
may  be  published  after  the  hearing, 
for  the  purpose  of  being  used  on  a 


EXCEPTIONa 
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question  referred  to  the  Master,  if  the 
wikiesB  cannot  then  be  ezaminecL 
Fi^mfth  V.  EUioBy  290 

3.  Upon  the  motion  by  a  Defend- 
ant to  suppress  depositions  supported 
by  the  affidavit  of  a  witness,  that  the 
evidence  which  she  gave  before  the 
commissioner  was  not  truly  represent- 
ed in  the  depositions,  and  that  she  had 
mistaken  the  meaning  of  a  technical 
expression  used  in  the  interrogatories, 
the  Court  refused  to  suppress  the  de- 
positions, but  gave  the  parties  liberty 
to  re-examine  and  cross-examine  the 
witness  vivd  voce  before  the  Master, 
(the  commission  being  issued  after  de- 
cree,) upon  the  disputed  parts  of  the 
depositions;  and  also  gave  the  Plain- 
tiff liberty  in  the  same  manner  to  exa- 
mine, and  the  Defendant  to  cross-exa- 
mine, the  commissioner  and  his  clerk. 
Dobnon  V.  Lcmd,  296 

4.  A  person  served  with  a  svbpcena 
diuxs  tecum,  imder  the  General  Order 
XXIV.  of  May,  1845,  to  produce  a 
document  at  the  hearing  of  a  cause, 
may,  at  such  hearing,  be  called  upon 
his  subpoena,  and  asked  whether  he 
produces  the  document,  and  if  he  de- 
clines to  produce  it,  why  he  so  declines, 
or  other  like  questions  confined  to  the 
mere  purpose  of  production.  Griffith 
V.  Eickette.    Griffith  v.  LuneU,      301 

6.  Proof  admitted  on  behalf  of  the 
Plaintiff,  of  the  execution  of  a  deed  by 
affidavit  at  the  hearing,  where  the  an- 
swer had  not  been  replied  to,  but  did 
not  deny  the  execution.  Chalk  v. 
Eaim,  393 

EXAMINATION  DE  BENE  ESSE. 

JSee  Evidence,  2. 

EXAMINATION. 
See  Evidence,  4. 

EXCEPTIONS. 
See  DiscovEBY,  2. 


EXECUTORS. 
See  Costs,  1,  6. 

POWEB. 

EXERCISE  OF  POWER. 
See  Breach  of  Tbust. 

FAMILY  ARRANGEMENT. 
See  Rectifying  Deed,  2. 

FORECLOSURE. 

See  MOBTOAOOB^AND  MORTQAOEE 

1,  2,  3,  4. 

FOUNDER 
See  JumsDicnoN,  9,  10. 

FRANKALMOIGNE. 
See  JuBisDicnoN,  9. 

FRAUD. 
See  Agent. 

FUND  IN  COURT. 
See  Costs,  11. 

FURTHER  DIRECriONR 
See  Payment  into  Coubt. 

GENERAL  ASSEMBLY. 

See  Tbustee  and  Cestui  que  tbust, 
12. 

GENERAL  LEGACY. 
See  Legacy,  12. 

GENERAL  ORDERS. 
XXX.  of  August,  184L 

Where  the  suit  involves  the  admin- 
istration of  the  estate,  and  distribu- 
tion of  the  residue,  the  devisees  in 
trust  do  not,  under  the  30tli  Order  of 
August,  1841,  sufficiently  represent 
the  persons  beneficially  interested  in 
the  estate.    Jonea  v.  How,  270 
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HEARING. 


HUSBAND  AND  WIFK 


XXXII.  of  August,  1841. 

If  a  suit  be  instituted  against  De- 
fendants jointly  and  severally  liable 
within  the  meaning  of  the  32nd  Order 
of  August,  1841,  the  Plaintiff  cannot, 
after  the  cause  stands  for  hearing,  dis- 
miss his  bill,  or  waive  the  relief,  as  to 
some  or  one  of  such  Defendants,  and 
prosecute  the  cause  against  the  others 
only  under  that  order;  and,  therefore, 
where  one  of  such  Defendants  became 
bankrupt  during  the  progress  of  the 
cause:  at  the  hearing,  the  assignees  in 
the  bankruptcy  were  held  to  be  ne- 
cessary parties.  FuaseU  v.  Ehmn,     29 

XXXIX.  Id, 

See  Pabties,  2. 

XVI.  of  May,  1845. 

See  Amendment. 

XXIV.  Id. 

LXV.  Id, 

See  Amendment. 

LXVI.  Id. 

See  Dismissal  of  Bill. 

CXVIII.  Id. 

See  DissMissAL  of  Bill. 


CXX.  Id, 


See  Costs,  9. 


GRAMMAR  SCHOOL. 
See  JuBiSDiCTiON,  9. 

GUARANTEE. 
See  Principal  and  Surety. 

HEARING. 
See  Costs,  5, 
Evidence,  5. 
If,  at  the  hearing  of  the  cause,  it 
be  stated  and  admitted,  that  a  Defendp 


ant  on  the  record  has  become  bank* 
nipt  since  the  institution  of  the  soit^ 
the  Plaintiff  is  not  (in  ordinary  cases) 
at  liberty  to  disregard  the  banlmiptqr, 
and  take  a  decree  against  the  D^end- 
ant,  as  if  no  bankruptcy  had  occurred; 
but  the  cause  will  be  ordered  to  stand 
over,  that  the  assignees  may  be  made 
parties.     Fuaeell  v  JShoin,  29 

HEIR-AT-LAW. 

See  Amendment,  3. 
Conversion. 

Debtor  and  Creditor,  1. 
Void  Devise. 

HUSBAND  AND  WITE. 

See  Debtor  and  Creditor,  I. 
Infant. 
Next  Friend. 

By  a  post-nuptial  settlement,  a  sum 
of  money,  the  property  of  the  wife, 
-WBS  vested  in  trustees,  upon  trust  to 
pay  the  income  as  the  wife  should  from 
time  to  time  appoint,  not  by  way  of 
anticipation;  and  in  default  of  ap- 
pointment, to  the  wife  for  her  separate 
use,  independent  of  G.,  her  husband; 
and  from  and  after  her  death,  to  G,, 
the  husband,  for  life;  and  from  and 
after  the  death  of  the  survivor,  to  the 
children  of  the  marriage,  as  therein 
mentioned;  and  if  there  should  be  no 
children,  and  the  wife  should  survive 
G,,  the  husband,  the  whole  trust  pro- 
perty to  be  paid  to  her;  and  if  G.,  the 
husband,  should  survive  the  wife, 
then,  at  his  death,  as  the  wife  should 
appoint,  or,  if  no  appointment,  to  her 
next  of  kin.  Held,  that,  there  being 
no  definite  term  during  which  the 
trustees  were  directed  to  pay  the  in- 
come as  the  wife  should  appoint,  or 
for  her  separate  use,  and  the  direction 
to  pay  to  herself  being  made  with  re- 
ference only  to  the  marital  rights  ofG,, 
the  then  existing  husband,  and  there 


INFANT. 


INTERPLEADER        617 


being  no  protection,  by  the  express 
words  of  the  settlement,  afforded 
against  a  future  marriage  of  the  wife, 
the  provision  for  the  separate  use  and 
the  clause  against  anticipation  had  no 
force  after  the  death  of  G,  the  hus- 
band, and  during  a  second  coverture 
of  the  wife;  and  that,  therefore,  the 
second  husband  had  power  to  assign 
the  interest  of  the  wife  in  the  trust 
property.  In  the  MaUer  of  the  Act 
10  dt  11  Vict.  e.  96,  and  In  the  Mai- 
tar  of  Qajfee'a  Settlemmi.  1 01 


ILLEGITIMATE  CHILDREN. 
See  Childbsn,  1,  2. 

INCUMBRANCE. 

See  AjsnsTfjiTY. 

Tbustee  and  Cestui  que  Tbust, 
5. 

INDEMNITY. 
See  Intbbpleadeb,  2. 

INDEPENDENTS. 

See  Tbustee  and  Cestui  que  Tbust, 
9. 

INFANT. 

^06  Next  Fbiend. 

Articles  made  upon  the  marriage  of 
a  minor,  covenanting  to  settle  her  real 
estate  on  attaining  her  majority,  for 
the  benefit  of  herself  and  her  husband, 
and  the  issue  of  her  marriage,  pre- 
clude the  husband,  during  the  cover- 
ture, from  doing  or  concurring  in  any 
act  inconsistent  with  the  articles,  but 
are  not  binding  upon  the  wife.  Pymm 
r.ImaU,  193 


INJUNCTION. 
See  Aobeemekt,  2. 
Copyhold. 
Intebpleadeb,  4. 
Jubisdiction,  1,  2,  3. 
Where  an  injunction  is  applied  for 
upon  a  distinct  ground,  which  fiuls,  it 
will  not  in  general  be  granted  upon  an- 
other ground  which  has  not  been  put 
forward,  but  which,  it  appears,  might 
have  been  put  forward  in  the  circum- 
stances of  die  case.    CaeteUiy.  Cook,  89 

"INJURIOUSLY  AFFECTED." 
See  Stat.  8  Vict.  c.  20,  s.  6. 

INQUIRY    BEFORE    THE 

MASTER. 

See  Evidence,  2. 

INSUFFICIENCY. 
See  DiscovEBY,  1  2. 

INSUFFICIENT  SECURITY. 

See  Tbustee  and  Cestui  que 
Tbust,  17. 

INTERLOCUTORY  PROCEED- 
INGS. 
See  Evidence,  1. 

INTERPLEADER 

1.  The  right  of  the  Plaintiff  in  in- 
terpleader, b  to  be  protected  not  mere- 
ly from  double  liability,  but  from  dou- 
ble vexation ;  and  he  is  not  therefore 
bound  to  shew  the  existence  of  an  ap- 
parent title  in  each  of  the  Defendants 
who  are  claimants  of  the  property  in 
dispute.  Etui  and  West  India  Dock 
Company  v.  LUtledale,  57 

2.  The  stakeholder  is  entitled  to  re- 
lief by  suit  of  interpleader,  and  is  not 
bound  to  accept  an  indemnity  from 
either  of  the  claimants,  although  the 
claimant  offering  such  indemnity 
shews  an  apparent  title  to  the  proper- 
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ty  in  dispute.    Eatt  and  West  India 
Dodc  Coavpamf  v.  LitUedalef  57 

3.  A  Defendant  in  interpleader  can- 
not generally  be  ordered  to  interplead, 
by  bringing  or  defending  a  suit  in  res- 
pect of  the  property  in  question,  un- 
til he  has  put  in  his  answer,  or  the 
bill  is  taken  pro  confesao  against  him ; 
but  where  the  Defendant  seeks,  as  an 
indulgence,  time  to  answer  beyond 
that  which  the  general  rule  allows,  he 
must  satisfy  the  Court  that  the  case 
cannot  with  justice  be  put  in  a  course 
for  determination  without  further  de- 
lay; and,  in  this  case,  the  further  time 
was  granted  only  upon  the  Defendant 
forthwith  proceeding  to  try  his  legal 
right  by  defending  the  action  which 
had  been  brought  by  the  other  De- 
fendant, against  the  stakeholder.     lb. 

4.  The  Plaintiff  in  interpleader  un- 
dertakes by  his  suit  to  use  all  proper 
diligence  to  get  in  the  answer  of,  or 
take  the  bill  pro  confeaso  against,  each 
of  the  Defendants ;  and  if  any  delay 
should  occur  in  such  proceedings,  any 
Defendant  may  apply  as  against  the 
Plaintiffyforadissolution  of  the  injunc- 
tion, or  for  the  delivery  up  of  the  sub- 
ject of  interpleader,  as  the  case  may 
be.  lb. 

INTESTACY. 
See  Residuary  Share. 

IRREPARABLE  INJURY. 
See  Jurisdiction,  5,  11. 

ISSUE. 

See  Devise,  2. 
Legacy,  1. 
Trial  of  Issue. 

ISSUE  MALE. 
See  Legacy,  3,  4. 

JOINT  SOLICITORS. 
See  Partnership,  1,  2. 


JOINT-STOCK  COMPANY. 

1.  The  Eastern  Union  Railway 
Company  was  authorised  by  several 
Acts  of  Parliament  to  make  railwayB 
from  Colchester  to  Jpmmchy  Ipmoick  to 
Bwy  St,  Edmonds  and  Nanmck,  and 
from  Ipewioh  to  Hwnxn/dk  and,  for 
those  purposes,  to  raise  monies  by 
shares  and  loans,  not  exceeding  oalain 
sums  in  the  whole.  The  same  Com- 
pany was  also,  by  a  distinct  Act,  au- 
thorised to  purchase  and  complete  the 
HcuUelgh  Junction  Railway,  and  for 
that  purpose,  by  shares  or  loan,  to 
raise  a  sum  not  exceeding  100,000IL 
In  a  suit  brought  by  the  proprietor  of 
a  script  certificate  for  stock,  forming 
part  of  the  capital  raised  in  pursuance 
of  the  Acts  authorising  the  Company 
to  purchase  the  Hadkigh  Junction 
Railway,  and  make  the  Harwich  line, 
— charging,  that  the  Company  was 
about  to  misapply  the  100,000^.  raised 
under  the  HadUigh  Act  in  the  con- 
struction of  the  Norwich  line,  and  seek- 
ing to  restrain  such  misapplication, — 
the  demurrers  of  the  Company  and 
the  directors,  for  want  of  equity,  were 
overruled.  Bagehaw  v.  The  Eastern 
Union  Railway  Company.  Hi 

2.  Where  a  Company  is  authorised 
by  Act  of  Parliament  to  raise  monies 
for  a  specific  purpose  only,  it  is  not 
competent  to  any  majority  of  the 
shareholders  of  the  Company  to  divert 
such  monies  to  another  purpose  against 
the  will  of  a  single  shareholder;  nor 
could  unanimity  amongst  the  share- 
holders make  such  a  diversion  lawful. 

lb. 

3.  Queers,  whether  a  Company,  hav- 
ing powers  to  construct  several  branch 
and  extension  railways,  and  to  raise  cer- 
tain distinct  sums  of  money  for  such 
respective  works, — such  monies  being 
declared  to  be  part  of  the  general  ca- 
pital of  the  Company, — ^may  or  may 
not  lawfully  apply  monies  in  the  ex- 
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eeution  of  one  undertaking,  which 
they  were  empowered  to  raise  for  an- 
other. Bagshixw  y.  The  Eastern  Union 
Maihoay  Compomy,  114 

4.  The  Company,  in  its  corporate 
character,  was  properly  made  a  de- 
fendant to  such  a  suit  by  some  of  the 
members.  lb. 

5.  The  proprietor  of  a  scrip  certificate, 
whether  registered  or  not,  (such  pro- 
prietor not  being  in  default,)  may  sue 
on  behalf  of  himself  and  all  other  pro- 
prietors of  like  certificates,  and  of  the 
stock  which  they  represent,  or  into 
which  they  are  convertible,  where  the 
proprietors  of  certificates  and  stock 
are  very  numerous;  there  being  no 
incompatibility  in  the  interest  of  the 
registered  and  imregistered  proprietors 
to  preclude  the  Plaintiff  from  repre- 
senting both  classes  of  persons.     lb. 

6.  The  original  subscriber  of  the 
sum  represented  by  the  scrip  certifi- 
cate, and  vendor  of  the  same  to  the 
Plaintiff,  is  not  a  necessary  party  to 
the  suit,  inasmuch  as  the  contract  be- 
tween such  original  subscriber  and  the 
Company  gave  the  former  the  right  to 
assign  his  interest  and  be  discharged, 
and  such  interest  was  duly  assigned 
by  him  to  the  Plaintiff,  and  the  Plain- 
tiff was  accepted  by  the  Company  in 
his  stead.  76. 

JUDGMENT  CREDITOR. 
See  Parties,  3. 

JURISDICTION. 

iSee  Account,  1. 
Agreement,  1. 
Lunacy,  5. 

1.  If  relief  which  is  a  proper  sub- 
ject of  the  jurisdiction  of  another 
Court,  be  dependent  upon  relief  to  be 
given  in  this  Court,  or  if  the  relief 
which  is  properly  a  subject  for  this 
Court,  cannot  be  given  except  that 
which  belongs  to  another  jurisdiction 

VOL.  VII. 


be  also  given, — ^this  Court,  to  prevent 
multiplicity  of  suits,  may  give  both 
kinds  of  relief;  but  if  the  relief  which 
is  sought  in  a  suit  be  of  different  kinds, 
within  the  jurisdiction  of  different 
Courts,  and  independent  of  each  other, 
although  relating  to  the  same  transac- 
tion,— ^the  right  in  this  Court  to  one 
kind  of  relief,  will  not  necessarily 
draw  along  with  it  the  right  to  the 
other;  and  therefore,  where  the  bill  by 
a  part  owner  of  a  ship,  against  the 
master  and  other  part  owners,  prayed 
an  account  of  the  past  earnings  of  the 
ship,  to  which  the  Plaintiff  was  enti- 
tled, his  right  to  that  relief  afforded  no 
reason  for  going  on  to  restrain  the 
sailing  of  the  ship  until  security,  ac- 
cording to  the  practice  of  the  Admi- 
ralty Court,  was  given  for  the  Plain- 
tiffs shares.     CasteUi  v.  Cook,        89 

2.  Semble,  the  Court  of  Chancery  will 
not  (in  a  case  within  its  jurisdiction)  in- 
terfere beyond,  or  otherwise  than,  the 
Court  of  Admiralty  would  interfere  at 
the  suit  of  some  part  owners  to  con- 
trol the  management  or  restrain  the 
sailing  of  a  ship, — ^there  being  no 
question  as  to  the  ownership,  and  the 
only  dispute  being  as  to  the  powers  of 
the  owners  iiUer  ae.  lb. 

3.  ^M<Bre,  whether  the  Court  of  Chan- 
cery has  a  con  current  jurisdiction  with 
the  Court  of  Admiralty,  to  restrain  the 
sailing  of  a  ship  at  the  suit  of  the  mi- 
nority, or  some  of  the  part  owners, 
until  security  for  its  return  shall  be 
given  by  the  majority,  or  others;  or 
whether  it  is  necessary  that  other  cir- 
cumstances should  exist,  as  questions 
of  property  or  otherwise,  to  draw  tlie 
subject  within  the  jurisdiction  of  the 
Court  of  Chancery.  lb. 

4.  Objections  to  relief,  on  the  ground 
that,  although  part  that  is  asked  is, 
yet  the  other  part  is  not,  within  the 
jurisdiction  of  the  Court,  are  not  analo- 
gous to  objections  for  multifariousness, 
where  unconnected  subjects  of  equit- 
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able  jurisdiction  are  united  in  the  same 
Buit.     Castetti  v.  Cock,  89 

6.  To  the  bill  of  a  Plaintiff,  alleg- 
ing that,  under  a  settlement  thereby 
stated,  he  was  entitled  to  an  estate, 
of  which  the  Defendant  was  in  posses- 
sion, and  had  been  so  for  nineteen 
years ;  that  the  Plaintiff  had  not  dis- 
covered his  title  until  a  very  recent 
period ;  and  that  he  had  since  brought 
an  ejectment  against  the  Defendant^ 
to  recover  the  premises,  which  action 
stood  for  trial  at  the  next  Assizes; 
and  praying  an  injunction  to  restrain 
the  Defendant  from  cutting  down  and 
selling  ornamental  and  other  timber 
of  great  value,  and  thereby  occasion- 
ing irreparable  injury  to  the  estate, 
which  the  bill  charged  that  the  De- 
fendant threatened  and  intended  to 
do — a  demurrer,  for  want  of  equity, 
was  allowed.  Lan&rvpwi  v.  Da/oen- 
part,  217 

6.  The  Court  may  proceed  with  a 
cause  so  far  as  a  final  order  can  be 
made,  notwithstanding  the  absence  of 
an  interested  party  who  is  out  of  the 
jurisdiction;  but  where  the  suit  was 
brought  to  enforce  a  charge  upon  the 
produce  of  the  estate  of  an  absent 
party,  in  the  hands  of  his  agents  and 
consignees,  in  performance  of  an  agree- 
ment to  which  the  consignees  were 
parties,  the  Court  refused  to  direct  an 
account  to  be  taken  of  the  amount  of 
such  produce  received  by  the  con- 
signees ;  for,  as  the  absent  party  would 
neither  be  bound  by  the  account  of 
what  was  due  to  the  Plaintiff  in  re- 
spect of  the  charge  on  the  estate,  nor 
be  compelled  by  the  decree  for  pay- 
ment of  what  was  so  foimd  due,  to 
allow  in  the  accoimts  of  his  consignees 
the  payments  to  be  made  by  them  in 
pursuance  of  such  decree,  the  accoimts 
of  the  receipts  of  the  produce  of  the 
estate  by  the  consignees  could  not  be 
taken  ibr  any  final  purpose.  Kirvxm 
V.  Damd,  347 

7.  The  Plaintiffs  contracted  to  ex- 


ecute works  on  a  railway  to  the  satis- 
faction of  the  engineer  of  the  Com- 
pany, by  the  Ist  of  October,  1848, 
making  such  alterations  in,  and  hast- 
ening the  works,  as  the  engineer  should 
direct;  and  the  Company  agreed  to 
pay  for  such  works  a  stipulated  somy 
and  thereof  to  pay  a  proportionate 
part  monthly,  according  to  the  value 
of  the  works  which  the  engineer  should 
certify  to  have  been  done,  retaining  5L 
per  cent  of  the  certified  amount;  and 
the  contract  provided  that  all  disputes 
as  to  fieust,  discretion,  or  opinion,  were 
to  be  referred  to  the  absolute  deto*- 
mination  and  award  of  the  engineer, 
whose  decision  was  to  be  final,  and 
without  appeal;  and  if  the  engineer 
shotdd  be  dissatisfied  with  tiie  works, 
the  Company  might  take  possession 
of  and  complete  tiie  same,  at  tiie  ex- 
pense of  the  Plaintiffs,  after  giving 
them  fourteen  days*  notice.  The  works 
were  delayed,  with  the  assent  of  the 
Company,  but  in  January,  1849,  the 
engineer  required  the  works  to  be 
prosecuted  with  increased  speed,  and 
insisted  that  the  line  should  be  opened 
on  the  1st  of  June.  On  the  21st  of 
May,  the  Company  gave  notice  to  the 
Plainti&,  in  the  terms  of  the  contract, 
that  they  would,  at  the  expiration  of 
fourteen  days,  take  possession  of  and 
proceed  with  the  works.  The  Plain- 
tiffs thereupon  filed  their  bill  to  re- 
strain the  Company  from  taking  such 
possession,  alleging,  that  when  the 
Plaintiffs  were  proceeding  with  due 
speed,  the  engineer  had,  by  the  autho- 
rity of  the  directors,  ordered  that  the 
works  should  be  delayed  for  a  consi- 
derable time;  that  the  Company  had 
waived  the  completion  of  the  works 
by  October,  1848 ;  and  that  the  PUun- 
tiffs  were  only  bound  to  carry  on  and 
complete  the  same  at  a  rate  computed 
on  the  footing  of  the  original  contract, 
and  modified  by  the  delay  which  the 
Company  had  required ;  that  tiie  en- 
gineer had,  by  the  order  of  the  direct- 
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on,  given  monthly  certificates  for  less 
thajd  a  fiiir  proportion  of  the  contract 
sum,  according  to  the  work  actually 
done  at  such  times ;  that  a  large  sum 
was  due  to  the  Plalntiffii,  which  had 
not  heen  paid ;  and  that  the  Company 
had  not,  in  hct,  paid  all  the  sums 
which  had  been  certified.  The  bill 
denied  any  de&ult  on  the  part  of  the 
Plaintifis,  and  charged  that  the  notice 
was  given  for  the  fraudulent  purpose 
of  avoiding  the  payment  of  sums  due 
to  the  Plainti£fs,  and  of  ejecting  them 
from  the  works,  and  procuring  other 
persons  to  finish  the  works  at  an  ear- 
lier period  than  the  Plaintifis  were 
bound  to  do.  The  bill  also  prayed  an 
account  of  what  was  due  to  the  Plain- 
ti£fs  from  the  Company  in  respect  of 
the  works,  and  an  injunction  to  re- 
strain the  Company  from  proceeding 
against  the  Plaintifis  for  penalties  un- 
der the  contract,  on  the  ground  of 
their  non-completion.  Upon  demur- 
rer by  the  Company,  it  was  objected, 
first,  that  the  contract  had  not  been 
completed  on  the  part  of  the  Plain- 
tiffs, and  that  it  was  not  a  contract  of 
which,  as  against  the  Plaintifis,  if  they 
had  been  Defendants,  the  Court  could 
have  decreed  a  specific  performance; 
and,  secondly,  that  the  entire  control 
of  the  works  was  by  the  contract 
given  to  the  engineer,  whose  decision 
was  to  be  without  appeal;  but,  held, 
that  the  Plaintifis  were  entitled  to  the 
aid  of  a  Court  of  equity,  and  that  the 
demurrer  must  be  overruled.  Waring 
V.  The  Manchester f  Sheffield,  and  Lin- 
colnshire Railway  Compofny,         482 

8.  It  is  no  objection  to  relief,  in 
such  a  case,  that  it  depends  on  a  va- 
riation of  or  departure  from  the  con- 
tract made  by  the  directors  and  offi- 
cers of  an  incorporated  Company,  such 
variation  or  departure  not  being  made 
under  the  authority  of  their  common 
seal.  Ih. 

9.  The  Master  of  a  grammar  school, 
appointed  by  the  Dean  and  Cliapter 


of  a  Cathedral  Church,  and  which 
grammar  school  was,  by  the  statutes 
imposed  by  the  founder,  directed  to  be 
established  and  maintained  from  the 
endowments  of  such  church,  which 
were  held  in  frankalmoigne : — Held, 
not  to  be  a  cestui  que  trust  of  the  sti- 
pend and  emolument  of  the  office,  but 
to  be  only  an  officer  of  the  Cathedral 
Church,  appointed  to  perform  one  of 
the  duties  imposed  upon  it  by  the  sta- 
tutes. Whiston  V.  The  Dean  and 
Chapter  of  the  Cathedral  Chwrch  of 
Rochester,  532 

10.  In  such  a  case,  whoever  may  be 
visitor, — ^whatever  may  be  the  inter- 
est of  such  visitor  in  the  matter  in  dis- 
pute, or  whatever  may  be  the  right  of 
the  schoolmaster  to  a  mandamus  or 
prohibition  at  law, — ^the  Court  of 
Chancery  cannot,  in  the  exercise  of 
its  ordinary  jurisdiction  by  bill,  try  the 
right  of  the  schoolmaster  to  his  office. 

Ih. 

11.  The  Court  of  Chancery  cannot 
be  called  upon,  in  every  dispute  aris- 
ing about  a  right  of  office,  as  a  matter 
of  course  to  prevent  the  party  fr*om 
being  displaced  until  the  right  shall 
have  been  tried.  There  are  cases, 
even  of  irreparable  mischief,  in  which 
the  Court  cannot  give  any  ultimate 
relief,  and  will  not  therefore  interfere 
between  adverse  claimants.  Ih, 

KNOWLEDGE  OF  BREACH  OF 

TRUST. 

See  Trustee  and  Cestui  que  Tbust, 

13,  15. 

LACHES. 
See  Aduikistration  Suit,  1,  2. 

LANDS. 
See  Injuriously  AppEcrrED. 

LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 

See  Stat.  8  Vict.  c.  18. 
sb2 
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LEASE. 

See  Notice. 

LEGACY. 

1.  Where  a  testator,  after  giving 
legacies  to  his  daughters  for  their  re- 
Bpective  lives,  with  remainder  to  their 
respective  issue,  and  in  default  of  is- 
sue, the  share  of  the  daughter  so  dy- 
ing to  the  survivors,  directed,  that,  in 
case  any  or  either  of  his  daughters 
should  happen  to  die  before  such  le- 
gacy or  bequest  shall  have  become 
vested  in  her,  leaving  issue,  then  such 
legacy  or  bequest  should  descend  to, 
or  become  the  property  of  such  issue : 
it  was  held,  that  the  word  "  survivor" 
must  be  taken  in  its  strict  sense;  but 
that,  under  the  clause  of  substitution, 
a  survivor's  share  of  a  legacy  to  a 
daughter  who  died  without  leaving 
issue  (such  survivor's  shares  being  ne- 
cessarily contingent  upon  survivor- 
ship) passed  to  the  children  of  a  daugh- 
ter of  the  testator  who  died  in  his  lifer 
time,  leaving  issue  that  survived  him. 
Willetts  V.  WiUett^,  38 

2.  The  testator,  after  directing  his 
personal  estate  to  be  invested,  gave  the 
income  of  the  same  and  of  his  real  es- 
tate to  his  wife  for  her  life,  and  di- 
rected that  after  her  death  his  trustees 
should  sell  his  real  estate,  "  and  pay, 
distribute,  and  divide"  the  money 
thence  arising,  and  the  money  at  in- 
terest; and  he  thereby  gave  and  be- 
queathed one-third  thereof  unto  his 
cousin,  J.  S.,  "  if  he  should  be  then 
living,  but  if  he  should  be  then  dead, 
unto  his  legal  representative  or  repre- 
sentatives, if  more  than  one,  share  and 
share  alike."  J,  S.  died  in  the  life- 
time of  the  testator's  widow,  leaving  a 
widow  and  children : — ffeldy  that,  up- 
on the  death  of  J,  S.,  his  widow  and 
children,  as  the  persons  who  would,  in 
case  of  intestacy,  be  entitled  to  his 
personal  estate,  according  to  the  Sta- 
tute of  Distributions,  took  vested  in- 
terests in  the  third  of  the  residue^  in 


equal  shares,  as  tenants  in  common. 
Smith  y.  Palmer,  225 

3.  Gift  of  Stock  in  the  public  fanda, 
upon  trust  to  pay  the  dividends  to  the 
four  brothers  and  two  sisters  of  the 
testator,  in  equal  shares,  for  their  re- 
spective lives,  and  after  their  respect- 
ive deceases,  to  pay  the  dividends  un- 
to and  amongst  the  eldest  sons  or  son 
of  his  said  brothers,  and  the  survivors 
and  survivor  of  them,  for  their  lives 
or  life,  in  equal  shares  and  proportions, 
upon  their  attaining  twenty-one,  with 
a  provision  for  maintenance  in  the 
meantime;  and  after  the  decease  of 
such  eldest  sons  or  son,  to  pay  the 
said  dividends  unto  and  amongst  the 
eldest  male  issue  only  for  the  time  be- 
ing of  their  bodies  (id  infinitum,  for 
ever : — Held,  that  the  bequests  to  the 
brothers  and  sisters  of  the  testator 
were  valid.     Harvey  v.  ToweU,     231 

4.  That  the  bequests  in  renudnder 
to  the  four  eldest  sons  of  the  four  bro- 
thers, each  of  whom  had  a  son  living 
at  the  death  of  the  testator,  were  valid; 
but  that  such  eldest  sons  took  absolute 
interests  in  their  several  shares  of  such 
Stock.  Ih. 

5.  Real  and  personal  estate  given 
to  trustees,  upon  trust  to  pay  the  in- 
come to  the  testator's  wife  for  her 
life,  and  within  or  at  the  expiration  of 
ten  years  from  the  death  of  the  survi- 
vor of  himself  and  his  wife,  to  sell  and 
convert  the  same  into  money,  and  out 
of  the  income  to  pay  annuities  to  se- 
veral persons  and  classes  of  persons 
for  the  said  term  of  ten  years,  with 
pecuniary  legacies  to  the  same  persons 
and  classes,  and  also  to  other  persons 
at  the  expiration  of  that  time,  and  an- 
nuities to  other  persons  for  the  lives 
of  the  annuitants,  and  specific  legacies 
to  others.  The  residue  was  then 
given  to  all  and  every  the  several  lega- 
tees before  named,  (with  exceptions,) 
rateably  and  in  proportion  to  the 
amount  of  their  respective  legacies. 
The  wife  survived  the  testator : — HtH 
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tliat  the  "legatees  before  named" 
should  be  construed  to  be  the  legatees 
taking  benefits  out  of  the  fund  which 
fell  in  at  the  wife's  death,  and  the 
"  legacies  "  such  legacies  as  remained 
to  he  satisfied  at  the  expiration  of  the 
ten  years.     Bromley  v.  Wright,     334 

6.  That  annuitants  for  life,  not 
haying  other  legacies,  were  legatees  of 
shares  in  tiie  residue.  Ih. 

7.  That  the  specific  legatees,  in- 
cluding one  taking  a  bequest  of  a 
watch,  chain,  and  seals,  were  entitled 
to  share  in  the  residue  according  to  the 
yalue  of  their  res|>ective  legacies.    76. 

8.  That  annuitants,  who  survived 
the  testator  and  died  before  the  expir- 
ation of  the  ten  years,  when  their  pe- 
cuniary legacies  were  payable,  took 
vested  interests  in  such  annuities  and 
legacies.  Ih, 

9.  That  a  class  described  as  "the 
children"  of  J?.,  but  not  otherwise 
named,  came  within  the  description 
of  "  legatees  before  named."  lb, 

10.  That  the  widow  of  the  testator 
did  not  take  under  the  residuary  gift. 

Ih. 

11.  That  the  annuities  which  ceas- 
ed at  the  expiration  of  the  ten  years, 
were  not  legacies  in  respect  of  which 
the  annuitants  took  any  share  in  the 
residue.  Ih, 

12.  If  it  be  doubtful  on  the  words 
of  a  will,  whether  a  specific  or  gene- 
ral legacy  is  given,  the  rule  of  the 
Court  is  to  lean  to  the  construction 
which  makes  the  legacy  general;  but 
this  rule  does  not  involve  the  propo- 
sition that  the  Court  is  to  address  it- 
self to  tiie  construction  of  a  will  with 
any  prepossession  one  way  or  the 
other.  Sayery.Sayer.    IrmesY.Sojyery 

382 

13.  A  bequest  of  5000/.  Consols, 
with  a  direction,  that,  if  the  testatrix 
should  not  have  sufficient  stock  to  an- 
swer the  legacy,  her  executors  should, 
out  of  her  residuary  estate,  purchase 
enough  to  make  up  the  deficiency : — 


Hdd  to  create  a  specific,  and  not  a 
merely  demonstrative  legacy.  Tawn^ 
aend  \,  Ma/rtin,  471 

LEGAL  REPRESENTATIVE. 
See  Legacy,  2. 

LESSOR  AND  LESSEE. 

See  Lessor's  Title. 
Notice. 
Yendob  and  Pubohaseb. 

LESSOR'S  TITLE. 

An  agreement  signed  by  A,  and  B., 
for  the  sale  by  A,  and  purchase  by  B. 
of  the  fixtures  in  a  lease  at  a  certain 
price,  and  that  A,  shall  execute  an  as- 
signment of  his  interest  in  the  house 
to  B.y  to  bear  date  on  a  certain  day — 
ffeld  to  be  a  contract  by  B,  to  take 
such  assignment  when  executed;  and 
B,  having  inspected  the  lease,  and  the 
assignment  to  A,,  and  subsequently 
directed  A,  to  cause  an  assignment  to 
him,  B,f  to  be  indorsed  totidem  veMsy 
it  was  held  that  B,  was  precluded  from 
calling  for  the  lessor's  title.  Smithy. 
Capron,  191 

LICENCE. 
See  Vendor  and  Pubchabeb. 

LIEN. 

See  Costs,  11. 
Lib  Pendens. 
Statute  op  Limitations, 

3  «fe  4  Will.  4,  c.  27. 

Trustee  and  Cestui  que 

Trust,  1. 

1.  The  lien  of  a  solicitor  on  the 

deeds  of  his  client  is  a  legal  right, 

which  cannot  be  greater  in  extent  than 

the  interest  of  the  client  in  the  deeds, 

and  does  not  enable  the  solicitor  to 

retain  the  deeds  against  third  parties 
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LOAN. 


LUNACY. 


where  the  client  could  not  as  against 
snch  third  parties  give  the  solicitor  a 
lien  upon  the  property  to  which  the 
deeds  relate.  In  determining  the  ex- 
tent of  such  lien,  equity  follows  the 
law;  and  although  the  deeds  might 
have  come  to  the  possession  of  the 
solicitor,  without  notice  of  a  prior 
equitable  claim,  the  Court  gives  effect 
as  against  the  solicitor  to  such  prior 
equitable   right.         Pe%  v.  Wathen, 

351 

2.  A  solicitor  does  not,  as  solicitor, 
acquire  a  lien  for  his  costs  upon  the 
documents  of  his  client  which  came 
into  the  possession  of  the  solicitor,  not 
in  that  character,  but  as  mortgag^ee  of 
the  client's  estate.  76. 

3.  A  solicitor  does  not  acquire  a 
lien  for  costs  due  to  himself  solely, 
upon  documents  which  came  into  the 
joint  possession  of  himself  and  his 
partner  or  partners ;  but  he  does  not 
lose  his  lien  for  such  costs  upon  docu- 
ments which,  having  come  into  his 
own  possession,  are  afterwards  con- 
tinued in  the  possession  of  himself  and 
his  partner  or  partners.  76. 

LIFE  ESTATE. 
See  Devise,  1,  2. 

LIS  PENDENS. 

The  right  of  the  vendor  to  recover 
the  purchase-money,  as  a  lien  or  charge 
upon  the  land,  is  not  preserved  by  the 
existence  of  a  suit  by  the  creditors  of 
the  devisor  of  the  estate,  under  whose 
will  the  sale  took  place,  for  the  ad- 
ministration of  his  estate ;  nor  by  suits 
by  the  residuary  devisees  and  legatees 
of  the  purchaser  for  the  administration 
of  his  estate.    Tq/t  v.  Stephenami,      1 

LOAN. 

See  Trustee  and  Cestui  que  Trust, 
U,  17,  18,  19. 


LUNACY. 

1.  A  bill  to  set  aside,  on  the  ground 
of  lunacy  and  firaud,  a  conveyance  of 
an  estate  by  a  party  claiming  the  fee 
simple.  The  lunacy  was  established, 
but  it  appeared  that  the  Plaintiff  was 
only  entitled  to  a  life  estate  in  the 
property: — ffeld,  that  the  Plaintiff 
(and  his  personal  representative  after 
his  death)  was  entitled  to  an  account 
of  the  rents  and  profits  during  the  life 
of  the  Plaintiff,  as  against  the  parties 
in  possession  under  the  conveyance. 
Price  V.  Berrington,  394 

2.  A  bill  was  brought  to  set  aside 
a  deed  of  1809,  on  tiie  ground  that 
the  Plaintiff,  the  grantor,  was  of  un- 
sound mind.  The  Plaintiff  was  by  in- 
quisition found  to  have  been  lunatic, 
without  lucid  intervals,  from  1796. 
The  Defendants  alleged,  that,  by  a 
deed  of  1805,  the  lunatic  had  settled 
the  estate  for  himself  and  wife  for 
their  lives,  and  for  the  benefit  of  Uieir 
children  in  remainder.  The  children 
were  made  parties  to  the  suit,  and  dis- 
claimed, and  offered  to  convey  any  in- 
terest they  might  have  as  the  Court 
should  direct: — Hekly  that  this  dis- 
claimer and  submission  did  not  rein- 
vest in  the  lunatic  the  interest  which 
he  would  have  had  if  the  deed  of  1805 
had  not  existed,  or  entitle  him  to  the 
relief  which  he  might  have  had  if  the 
deed  of  1805  had  not  been  made;  but, 
in  confining  the  decree  to  the  interest 
which  had  been  reserved  to  the  luna- 
tic, the  Court  declared  that  it  should 
be  without  prejudice  to  the  rights  of 
the  children.  lb. 

3.  In  a  suit  to  set  aside  an  appoint- 
ment, on  the  ground  of  the  unsound- 
ness of  mind  of  the  appointor,  who 
was  the  tenant  for  life  of  the  estate^ 
parties  who  would  be  entitled  in  re- 
mainder in  default  of  appointment^ 
cannot,  either  by  joining  as  Plaintiffii 
in  a  supplemental  suit,  or  by  offering 
in  their  answer  to  convey  their  inter- 
ests for  the  Plaintiff's  benefit^  enable 
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the  Plaintiff  to  sustain  the  suit  in  re- 
speet  of  any  relief  beyond  the  dura- 
tion of  his  own  life  estate.  Price  y. 
BerringUm,  394 

4.  On  revivor  by  a  party,  who  was 
both  heir-at-law  and  administrator  of 
a  lunatic,  in  a  suit  to  set  aside  a  con- 
veyance made  by  the  lunatic  of  his 
estate,  it  was  held  that  the  Plaintiff 
had  no  title  to  the  estate  as  heir-at- 
law,  but  that,  as  administrator  of  the 
lunatic,  he  was  entitled  to  an  account 
of  the  rents  and  profits  during  the 
life  of  the  lunatic.  76. 

5.  Where  an  equitable  interest  in 
an  estate  has  been  conveyed  by  a  per- 
son of  unsound  mind  to  a  party  tak- 
ing without  fraud  or  notice  of  the 
unsoundness  of  mind,  and  the  case  is 
one  in  which  the  deed  would  be  void 
at  law  on  the  ground  of  the  lunacy, 
equity  will  relieve  against  the  con- 
veyance by  the  lunatic.  lb. 

MAINTENANCE. 
See  PoBTioN,  3. 

MANDAMUS. 
See  Jurisdiction,  10. 

MANOR. 
See  Copyhold. 

MARITAL  RIGHT. 
See  Husband  and  Wifb. 

MARRIAGE  SETTLEMENT. 
See  Debtob  and  Cbeditob,  1. 
Infant. 

MARRIED  WOMAN. 
See  Next  Friend. 

MASTER. 
See  Conduct  of  Sale. 

Trustee  and  Cestui  que 
Trust,  2. 


MASTER    OF    A    CATHEDRAL 
GRAMMAR  SCHOOL. 

See  Jurisdiction,  9. 

MEMORIAL. 
See  Annuity. 

MISREPRESENTATION. 

A,  having  accepted  bills  for  the 
accommodation  of  B,,  who  was  unable 
to  take  them  up,  entered  into  an  agree- 
ment to  provide  for  payment  of  half 
of  the  amount  of  the  outstanding  bills, 
as  they  became  due, — a  third  person, 
party  to  the  agreement,  charging  cer- 
tain property  to  the  extent  of  1500^., 
for  the  benefit  of  A,,  by  way  of  secu- 
rity, which  property  such  ihurd  person 
alleged  to  be  his  own,  and  a  security 
amply  sufficient  in  value  above  in- 
cumbrances. More  than  half  of  the 
amount  of  the  bills  was  afterwards 
paid  by  A,,  but  the  property  of  the 
third  party  charged  as  a  security 
proved  to  be  heavily  incumbered,  and 
insufficient: — Held,  in  a  suit  by  A, 
against  the  executors  and  devisees  of 
the  third  party,  that  the  misrepresent- 
ation as  to  Uie  surplus  value  being 
proved,  A.  was  entitled  to  have  so 
much  of  the  sum  of  1500^.  and  interest 
as  the  specific  property  was  insufficient 
to  pay,  raised  and  paid  out  of  the  ge- 
neral estate  of  the  testator.  Ingram 
V.  Tharpey  67 

MISTAKE. 

See  Evidence,  3. 

Rectifying  Deed,  1, 2. 

MONEY. 

See  Trustee  and  Cestui  que 
Trust,  18. 

MORTGAGE. 

See  Trustee  and  Cestui  que 
Trust,  17. 
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NOTICE. 


MORTGAGOR  AND  MORT- 
GAGEE. 

See  Costs,  10. 
Lien. 
Pleading,  2. 

1.  Where  a  mortgage  is  made  to 
two  for  a  sum  of  money,  of  which 
each  had  lent  a  portion,  one  of  the 
mortgagees  may  file  a  bill  of  foreclo- 
sure, making  the  other  mortgagee  a 
Defendant,  and  the  Plaintiff  in  such  a 
suit  is  entitled  to  the  usual  decree  of 
foreclosiu'e,  on  default  of  payment  of 
the  whole  mortgage  debt,  in  the  pro- 
portions due  to  the  Plaintiff  and  De- 
fendant respectively,  together  with 
their  respective  costs.  Davenport  v. 
James,  249 

2.  A  mortgagee  having  separate 
mortgages  created  by  the  same  mort- 
gagor on  two  different  estates,  has  not 
a  right  to  foreclose  both  estates  on 
non-payment  of  the  aggregate  amount 
of  the  mortgaged  debts ;  but  can  only 
foreclose  each  estate  separately,  on 
non-payment  of  what  is  secured  upon 
it.     Holmes  v.  Turnery  367,  n. 

3.  Form  of  decree  for  foreclosure 
where  the  mortgagee  has  a  legal  mort- 
gage for  the  whole  of  his  debt  on  one 
of  the  mortgagor's  estates,  and  an 
equitable  mortgage  for  part  of  his  debt 
on  another  of  the  mortgagor's  estates. 

Ih, 

4.  In  a  suit  by  a  puisne  mortga- 
gee to  redeem  two  prior  mortgages  of 
distinct  portions  of  the  estate  com- 
prised in  the  Plaintiff's  security,  and 
to  foreclose  the  mortgagor  on  his  de- 
fault of  redemption, — ^if  the  Plaintiff 
should  redeem  neither  of  the  prior 
mortgages,  he  is  not  entitled  to  any 
decree  against  the  mortgagor;  but  the 
Plaintiff  in  such  a  suit  (the  Defend- 
ants not  having  objected  or  not  being 
able  to  object  that  the  suit  is  multi- 
£uiou8,)  may  redeem  one  of  the  prior 
mortgages,  and  obtain  a  decree  for  re- 
demption or  foreclosure  against  the 


mortgagor  in  respect  of  that  estate, 
without  redeeming  the  other  mort- 
gage, and  as  to  such  other  mortgage 
submitting  to  the  dismissal  of  the  bUl. 
Felly  V.  Wathen,  351 

MOTION. 

See  Costs,  1,  2, 13. 
Dismissal  of  Bill. 
Payment  into  Court. 

MULTIFARIOUSNESS. 
See  Jurisdiction,  4. 

MULTIPLICITY  OF  SUITS. 
See  Jurisdiction,  1. 

MUTUALITY. 
See  Agreement,  6,  7. 

NEW  TRUSTEES. 

See  Trustee  and  Cestui  que 
Ttust,  2,  7,  8. 

NEXT  FRIEND. 

It  is  not  necessary  to  name  a  next 
friend  of  the  petitioner,  on  the  peti- 
tion of  a  married  woman,  under  the 
Stat.  2  &  S  Vict  c.  54,  for  access  to 
infants  in  the  custody  of  the  father. 
In  re  Margery  Groom,  38 

NEXT  OF  KIN. 
See  Legal  Representative. 

NOMINATION. 

See  Trustee  and  Cestui  que 
Ttust,  2,  7,  8. 

NOTICE. 

See  Solicitor  and  Client,  1. 
Stat.  8  Vict.  c.  18. 
Trustee  and  Cestui  que 
Trust,  13,  U,  15. 
During  a  treaty  for  an  assignment 


PARTIES. 


PARTNERSHIP. 
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of  a  lease,  the  Plaintiff  produced  the 
lease  to  the  Defendant,  and  the  De- 
fendant looked  at  the  lease  and  the 
indorsement  by  which  the  original 
lessee  had  assigned  the  lease  to  the 
Plaintiff,  and  in  which  it  was  stated, 
that  the  assignment  was  made  with  the 
licence  of  the  lessor.  The  Defendant 
afterwards  requested  the  Plaintiff  to 
cause  the  proposed  assignment  to  be 
indorsed  on  die  lease  totidem  verbis 
with  the  assignment  thereon  to  him- 
self. Upon  a  bill  for  specific  per- 
formance, the  Defendant  denied,  bj 
his  answer,  that  he  had  seen  the  cove- 
nant against  the  assignment  without 
licence ;  but  the  Court  concluded,  upon 
the  circumstances,  that  the  Defendant 
had  notice  of  that  covenant.  StnUh 
V.  Capron,  189 

NUISANCE. 
See  Agreement,  8. 

OFFER  BY  BILL. 
See  Pleading,  3. 

OFFICE. 
See  JuBiSDiCTioN,  10,  11. 

OUT  OF  JURISDICTION. 
See  Jurisdiction,  6. 

PARLIAMENTARY  POWERS. 
See  Joint-stock  Company,  1,  2,  3. 

PARTIES. 

See  Agent. 

Corporation. 

General  Order  XXX.  of 
August,  1841. 

Hearing. 

Jurisdiction,  6. 

Mortgagor  and  Mortga- 
gee, 1. 

Trustee  and  Cestui  que 
Trust,  8. 


1.  Persons  who  claim  specific  por- 
tions of  property  in  the  possession  of 
another  at  the  time  of  his  death,  are 
not  necessary  parties  to  a  suit  for  ad- 
ministration of  the  estate  of  the  de- 
ceased person.  Barker  v.  JKogere,  19 
2.  A  submission  by  the  Defendant 
"  to  the  judgment  of  the  Court,  whe- 
ther** certain  persons  '*  ought  to  be 
made  parties  to  the  suit,**  may  be 
properly  set  down  as  an  objection  for 
want  of  parties,  under  the  39th  Order 
of  August,  1841.  76. 

3.  To  a  bill  by  the  covenantee  for 
specific  performance  of  a  covenant 
entered  into  by  a  tenant  in  tail  in 
remainder,  to  diisentail  the  estate  after 
the  decease  of  the  tenant  for  life, 
judgment-creditors  of  the  tenant  in 
tail,  whose  debts  have  been  made 
charges  on  his  estate,  under  the  Sta- 
tute 1^2  Vict.  c.  110,  are  not  ne- 
cessary parties.     Fetre  v.  Ihmeamhe, 

24 

4.  In  a  suit  by  cee^ia  que  trust 
against  the  trustees  of  a  settlement 
for  an  account,  and  execution  of  the 
trust,  the  suggestion  by  the  Defend- 
ant, of  a  doubt  whether  some  part  of 
the  property  of  which  they  have  pos- 
sessed themselves  as  trustees,  may 
not  belong  to  the  estate  of  the  settlor, 
does  not  render  the  representative  of 
the  settlor  a  necessary  party.  Gawnt 
V.  Johnson,  154 

PARTNERSHIP. 
See  Lien,  3. 

Principal  and  Surety,  1,  2,  3. 
1.  Two  sets  of  parties  having  pro- 
jected a  railway  on  a  similar  line, 
agreed  to  consolidate  the  project,  and 
appointed  as  solicitors  of  the  proposed 
Company,  the  Plaintiff  and  Defend- 
ant, whom  they  had  respectively  con- 
sulted prior  to  the  consolidation.  The 
two  solicitors  accepted  the  appoint- 
ment without  making  any  definite  ar- 
rangement as  to  the  division  of  the 
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buBinesSy  or  of  the  emoluments  of  the 
office,  and  a  much  larger  portion  of 
the  work  was  done  by  the  Defendant 
than  by  the  Plaintiff.  In  a  conver- 
sation between  them  about  six  months 
after  the  appointment,  and  before  the 
principal  part  of  the  business  was 
transacted,  the  Plaintiff  stated,  as  the 
result  of  his  inquiries  into  the  practice 
in  like  cases,  that  the  allowance  for 
office  expenses  and  personal  trouble 
in  such  limited  partnerships  between 
solicitors  was  made  by  each  party  re- 
taining, besides  his  expenses  and  dis- 
bursements, from  ten  to  twenty-five 
per  cent,  on  the  amount  of  the  net 
charges  for  the  business  done,  and 
which  principle  he  considered  satis- 
factory; and  the  Defendant,  in  reply, 
observed,  that  there  could  be  no  mis- 
understanding about  it  between  ho- 
nourable men.  Upon  a  bill  by  the 
Plaintiff,  claiming  an  account  and  di- 
vision of  the  profits  of  the  business 
done  by  the  Company,  upon  the  foot- 
ing of  an  equal  copartnership,  and 
offering  to  allow  twenty-five  per  cent 
upon  the  work  done  separately,  to  the 
partner  who  did  it, — the  Court,  in 
the  circumstances,  made  a  decree  ac- 
cordingly. Webster  y,  Bray,  159 
2.  Issues  directed  on  the  questions, 
whether  the  solicitors  of  a  Railway 
Company  were  partners  in  the  busi- 
ness done  by  them  for  the  Company; 
and,  if  partners,  whether  in  equal 
shares.  W  Gregor  v.  BcUnbrigge,  1 64,  n. 

PART-OWNER. 
See  Jurisdiction,  1,  2,  3. 

PAYMENT  INTO  COURT. 

It  is  not  the  practice  to  order  the 
payment  of  money  into  Court  upon 
motion  made  after  the  decree  in  a 
cause  and  before  the  hearing  for  fur- 
Uier  directions,  founded  merely  on  ad- 
missions in  the  answer.  Binns  v. 
Parr,  288 


PENCIL. 
See  Agreement,  9. 

PERSONAL  ESTATR 
See  Conversion. 

PETITION. 

See  Costs,  13. 
Next  Friend. 

PLAINTIFF. 

See  Amendment. 
Conduct  of  Sale. 
Interpleader, 

One  of  several  Plainti£b  having 
concurred  in  authorising  a  suit  to  be 
instituted,  and  after  its  institutioii 
instructing  the  solicitor  for  the  Plain- 
tifEi  not  to  take  any  further  proceed- 
ings in  the  cause,  is  not,  upon  further 
proceedings  being  taken,  entitled  to 
an  order  that  the  solicitor  shall  in- 
demnify him  in  respect  of  the  subse- 
quent costs  of  the  suit.  Winthrop  v. 
Mwrray,  152 

PLEADING. 

See  Agent. 
Amendment. 
Costs,  7. 
Lunacy,  2,  3,  4. 

1.  A  Defendant  may  state  in  his 
answer,  and  take  issue  upon,  matters 
which  happened  after  tiie  bill  was 
filed;  but  the  Court  will  not  deal 
with  the  subject  of  the  suit  by  inter- 
locutory order  founded  upon  matters 
which  occur  after  the  answer  has  been 
filed,  and  are  not  brought  forward  by 
amendment^  by  su]>plemental  bill,  or 
by  supplemental  answer.  Stamps  v. 
The  Birmingham^  WdwrhoumpUm^  and 
SUmr  VaUey  Railway  Company^  258 

2.  A  mortgagee  contesting  by  his 
bill  the  right  of  a  solicitor  of  the  mort- 
gagor to  a  lien  upon  documents  re- 
lating to  the  mortgaged  properly,  in 


POKTION. 


POWER. 


629 


priority  to  hig  (the  Plaintiff's)  csharge, 
but  offering,  in  case  such  prior  lien 
should  be  established,  to  pay  the 
amount  due  in  respect  of  the  same,  is 
not  bound  by  such  offer  to  redeem  the 
documents  to  which  the  solicitor's  lien 
extends,  but  may  abandon  his  right 
to  the  documents  and  take  such  a  de- 
cree as  his  position  of  mortgagee  en- 
titles him  to,  in  priority  to  the  lien  of 
the  solicitor.  PeUy  v.  Waihm,  351 
3.  Qiuere,  wheUier,  and  in  what 
cases,  a  Plaintiff,  who  has  by  the  bill 
gratuitously  offered  to  submit  to  cer- 
tain terms,  on  his  part,  may,  at  or  after 
the  hearing  of  the  cause,  withdraw 
such  offer,  and  still  obtain  relief  in  the 
suit     PeUi/  V.  Wathen,  371 

PORTION. 
1.  By  a  settlement  of  trust  funds 
for  the  benefit  of  a  husband  and  wife 
for  their  lives,  with  remainder  to  the 
children  of  the  marriage  equally,  it 
was  provided,  that  if  the  husband 
should,  during  his  life,  advance  or  pay 
any  monies  for  or  on  account  of  the 
advancement  or  preferment  in  life  of 
any  child  of  the  marriage,  or  in  case 
any  lands  or  tenements,  monies,  goods, 
or  chattels,  should  descend  or  come 
by  or  from  him  unto  or  for  the  benefit 
of  any  such  child,  then  such  monies, 
goods,  and  chattels,  and  the  value  of 
such  lands  or  tenements,  should  be 
accounted  as  part  or  in  full  of  the  por- 
tion provided  by  the  settlement,  un- 
less the  husband  should  by  writing 
declare  the  contrary : — Held,  that  the 
advances  and  payments  referred  to  in 
the  first  part  of  the  provision  should 
be  construed  advances  and  payments 
made  inier  vivos,  perfected  in  the  life- 
time of  the  husband;  and  that  the 
lands,  tenements,  monies,  goods,  or 
chattels,  in  the  second  part  of  the 
clause,  should  be  confined  to  matters 
not  perfected,  or  not  having  effect  un- 
til after  his  death.  Dauglae  v.  WiUeSy 
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2.  That  property  which,  during 
the  coverture,  accrued  to  the  hus- 
band and  wife,  in  right  of  the  wife, 
and  by  a  settlement,  to  which  the 
husband  and  wife  were  parties,  was 
settled  upon  them  for  their  lives, 
with  remainder  to  their  children,  as 
they  or  the  survivor  of  them  should 
appoint,  (but  which  was  not  otherwise 
received  or  reduced  into  possession  by 
the  husband,)  was  not  property  to  be 
accounted  for,  as  part  of  their  por- 
tion, by  the  children  to  whom  the 
husband  and  wife,  or  the  survivor  of 
them,  afterwards  appointed  it  Douglas 
v.  WiUes,  318 

3.  That  the  value  of  a  leasehold 
house,  assigned  by  the  husband  in  his 
lifetime  to  one  of  the  children  of  the 
marriage,  for  his  more  comfortable* 
maintenance  and  support,  did  not  af- 
fect the  share  of  such  child  of  the  trust 
fimd.  76. 

4.  That  an  advance  by  the  husband 
in  his  lifetime  to  one  of  his  daughters, 
of  a  sum  of  money,  for  the  purpose 
of  apprenticing  her  son, — ^the  share  of 
such  daughter  of  the  trust  fund  having 
been  settled  upon  herself  and  her  hus- 
band, with  remainder  to  her  children, 
—did  not  affect  the  share  of  such 
daughter  of  the  trust  fimd.  Ih. 

5.  Pajrments  or  advances  to  child- 
ren out  of  an  estate,  other  than  that 
from  which  they  derive  portions,  are 
not  to  be  taken  as  made  in  or  towards 
satis&ction  of  such  portions.  Id,  328 

POSSESSION. 
See  Jurisdiction. 

POWER. 
See  Appointment,  1,  2,  3,  5. 
Sale  and  Exchange. 
Trustee  and  Cestui  que  Trust, 
2,3. 

A  power  contained  in  a  settlement 
of  real  estate  on  trust  for  sale,  enabled 
one  of  the  parties,  his  executors,  ad- 
ministrators, and  assigns,  on  a  v»- 
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cancy  to  appoint  a  new  trustee.  The 
party  so  empowered  died,  having  by 
his  will  named  three  executors,  one  of 
whom  renounced  probate ;  and  the  va- 
cancy in  the  trust  having  occurred,  it 
was  held,  that  the  two  acting  execu- 
tors had  power  to  appoint  the  new 
trustee,     ^arl  GrcmvUle  v.  ifiTeife, 

156 
PRACTICE. 

See  Amendment. 

Conduct  op  Sale. 

Costs. 

Demurrer. 

Dismissal  of  Bill. 

Evidence. 

General  Orders. 

Interpleader. 

Motion. 

Next  Friend. 

Out  of  Jurisdiction. 

Parties. 

Payment  into  Court. 

Staying  Proceedings. 

PRESBYTERIANS. 

See  Trustee  and  Cestui  que 
Trust,  9. 

PRINCIPAL  AND  SURETY. 

1.  Under  a  guarantee  given  to  a 
banking-house,  consisting  of  several 
partners,  for  tfie  repayment  of  such 
bills,  drawn  upon  them  by  one  of  their 
customers,  as  the  Bank  might  honour, 
and  any  advances  they  might  make 
to  the  same  customer,  within  a  cer- 
tain time :  it  was  field— th&t  the  gua- 
rantee ceased  upon  the  death  of  one 
of  the  partners  in  the  Bank,  before  the 
expiration  of  the  time  to  which  the 
guarantee  was  expressed  to  extend, 
ffoUond  V.  Teed,  50 

2.  That  bills  accepted  before  the 
death  of  the  partner,  and  payable 
afterwards,  were  within  the  guarantee, 

lb, 

3.  That  the  amount  guaranteed 
could  not  be  increased  by  any  act  of 


the  continuing  firm  and  the  customer, 
after  the  death  of  the  partner,  although 
such  amount  might  be  diminished  by 
such  act.     HoUond  v.  Teed,  50 

4.  That,  in  the  particular  form  of 
the  guarantee,  the  amount  guaranteed 
in  respect  of  the  bills  honoured  by 
the  Bank,  was  not  to  be  reduced  by 
the  amount  of  a  balance  owing  from 
the  Bank  to  the  customer  when  the 
guarantee  ceased,  such  balance  hav- 
ing been  afterwards  paid  in  the  course 
of  business  between  the  continuing 
firm  and  the  customer.  lb. 

PRIVILEGED  COMMUNICA. 
TION. 

See  Discovery,  1. 

PRO  CONFESSO. 
See  Interpleader,  3. 

PROFITS. 
See  Solicitor  and  Client,  3. 

PROFESSIONAL  CONFIDENCE. 
See  Discovery,  1. 

PROHIBITION. 
See  Jurisdiction,  10. 

PRO  INTERESSE  SUO. 
See  Administration  Suit,  L 

PROSECUTION. 
See  Dismissal  of  Bill. 

PROTESTANT  DISSENTERS. 

See  Trustee  and  Cestui  que 

Trust,  9. 

PUBLICATION. 
See  Evidence,  2. 

QUALIFIED  ACCEPTANCE  OF 

OFFER. 

See  Agreement,  6,  7. 


RECTIFYING  DEED. 


RESIDUAEY  SHARE.      631 


RAILWAY  CLAUSES  CONSOLI- 
DATION ACT. 

See  Stat.  8  Vict.  c.  20. 

RAILWAY  COMPANY. 
See  Partnership. 

RAILWAY  WORKS. 

See  Account,  1,  2. 
Jurisdiction,  7. 

REAL  ESTATE. 
See  Conversion. 

Debtor    and    Creditor, 
1,2. 

REAPPOINTMENT. 
See  Appointment. 

RECTIFYING  DEED. 
1.  A  sum  of  money  was  charged 
upon  an  estate  as  portions  for  younger 
children,  according  to  the  appoint- 
ment of  the  parents,  to  take  effect 
after  their  deaths ;  and  the  parents,  in 
contemplation  of  the  marriage  of  their 
daughter,  and  of  a  settlement  which 
her  intended  husband  proposed  to 
make,  appointed  5000/.,  part  of  the 
sum  so  charged,  to  the  daughter,  in 
case  the  marriage  should  take  effect. 
By  a  settlement  of  the  same  date,  a 
jointure  was  secured  to  the  daughter 
by  the  husband.  The  marriage  took 
place,  and  some  years  afterwards,  the 
father  being  then  dead,  an  arrange- 
ment was  made  for  the  sale  of  the  es- 
tate, and  for  the  investment  in  the 
funds  of  the  sum  necessary  to  provide 
for  the  portions.  The  money  was  ac- 
cordingly raised,  and  invested  in  the 
names,  among  others,  of  the  daughter 
and  her  husband,  and  a  declaration 
executed,  in  which  the  trusts  of  the 
stock  purchased  with  the  5000Z.  was 
declared  to  be  (subject  to  the  life- 
interest  of  the  mother)  for  the  daugh- 
ter absolutely.  After  the  death  of  the 
&ther  and  mother  and  the  husband, 


the  Court,  at  the  suit  of  the  represent- 
ative of  the  husband,  rectified  the  de- 
claration of  trust  by  declaring  the 
6000/.  to  be  the  property  of  the  hus- 
band, inasmuch  as  it  did  not  appear 
that  the  husband  intended  to  part  with 
his  interest  in  the  fund,  or  do  more 
than  approve  of  the  change  of  secu- 
rity;  the  declaration  of  trust  omitting 
any  recital  of  the  settlement  on  the 
marriage,  and  it  appearing  from  the 
letters  which  had  passed  between  the 
solicitors  of  the  parties,  when  the  de- 
claration was  made,  that  neither  of 
such  solicitors  was  aware  of  that  settle- 
ment, or  of  its  effect  as  to  the  portion 
of  the  daughter.  Aihhurst  v.  MUl, 
MUl  V.  AahAuraty  502 

2.  Variation  of  the  effect  of  a  deed, 
made  for  the  purpose  of  carrying  into 
effect  a  family  arrangement,  where  it 
contained  a  declaration  of  right  incon- 
sistent with  the  actual  rights  of  the 
parties,  and  there  was  no  evidence 
that  the  inconsistency  was  known  to 
or  contemplated  by  the  parties  or  their 
solicitors,  or  that  their  actual  rights 
were  intended  to  be  altered.  76. 

REDEMPTION. 
See  Annuity. 

M0RT0ACk>R  AND  MORTOAOEE. 

RE-EXAMINATION. 
See  Evidence,  3. 

REMOTENESS, 
See  Devise,  2,  3. 

REPLICATION. 
^ee  Evidence,  5. 

REPRESENTATIVES. 
See  Legacy,  2. 

RESIDUARY  DEVISE. 
See  Void  Devise,  1,  2. 

RESIDUARY  SHARE. 
A  gift  by  a  will,  of  one-sixth  of  the 


SECURITY. 


SOLICITOR  AND  CLIENT. 


testatrix's  residuary  estate  to  S.  W., 
reyoked  bj  a  codicil,  and  the  same 
sixth  given  to  S.  W.  for  life,  with  a 
direction,  after  her  decease,  to  pay  a 
legacy  thereout,  and  that  the  remain- 
der of  such  sixth  should  sink  into  the 
residue  of  her  (the  testatrix's)  per- 
sonal estate,  and  be  disposed  of  ac- 
cordingly : — Hddy  that  the  remainder 
of  the  sixth  share  of  the  residue  was 
not  thereby  given  to  the  other  resi^ 
duary  legatees,  but  was  undisposed 
of.     Humble  v.  Shore,  247 

RETAINER. 
See  Costs,  8. 

REVIVOR. 

See  Costs,  1. 
Lunacy,  4. 
Taxation. 

REVOCATION. 

See  Appointment,  2. 

Debtor  and  Creditob,  2. 
Residuary  Share. 

SALE. 

See  Conduct  op  Sale. 
Conversion,  7. 

SALE  AND  EXCHANGE. 
See  Construction,  1. 

SATISFACTION. 
See  Portion,  2,  3,  4,  5. 

SCANDAL. 
See  Costs,  9. 

SCHOOLMASTER 
See  Jurisdiction,  9,  10. 

SCRIPHOLDER 
See  JoiNT-sTocK  Company,  6. 

SECURITY. 
See  Jurisdiction,  1. 


SEPARATE  USE. 
See  Husband  and  Wipe. 

SETTLOR 
See  Parties,  4. 

SHIFTING  CLAUSK 
See  Devise,  2. 

SHIP. 
See  Jurisdiction,  1,  2,  3. 

SOLICITOR 

See  Dismissal  op  Bill. 
Partnership. 
Plaintipp. 

Ttusteb    and    Cestui    que 
Trust,  7. 

SOLICITOR  AND  CLIENT. 

See  Discovery,  1. 
Lien,  1,  2,  3. 

1.  The  solicitor  of  the  Plaintiff  in 
a  foreclosure  suit,  in  which  a  decree 
for  sale  before  the  Master  was  made*^ 
by  consent,  prosecuted  the  suit  to  the 
settlement  of  the  particulars  and  con- 
ditions, and  appointment  of  the  day 
of  sale,  when  the  Plaintiff  and  the  De- 
fendant, (by  his  solicitor^  having  no- 
tice of  the  claim  of  the  rlaintiff*s  so- 
licitor for  the  costs  of  the  suit,  com- 
promised the  suit  on  the  terms  of 
paying  the  Plaintiff  a  certain  sum  in 
discharge  of  the  debt  and  costs,  part 
of  which  sum  was  immediately  paid 
to  the  Plaintiff.  Upon  the  petition 
of  the  Plidntiff*s  solicitor,  the  Court 
ordered  the  costs  of  the  Plaintiff's  so- 
licitor in  the  suit  to  be  taxed,  and 
paid  by  the  Plaintiff  and  Defendant, 
or  one  of  them.    WkUe  y,  Fearce,  276 

2.  The  solicitor  of  a  Defendant  in  the 
cause,  and  who  is  himself  a  Defend- 
ant in  the  same  cause,  and  appears  by 
a  second  solicitor,  cannot  be  allowed 
more  than  one  bill  of  costs,  if  it  ap- 
pears that  the  second  solicitor  has, 
either  before  or  after  his  retainer. 


SPECIFIC  PERFORMANCK 


STATUTE. 
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agreed  to  allow  his  client,  the  first 
solicitor^  a  portion  of  the  profits  of 
his  costs  in  the  cause.  Deere  v.  Bo- 
hvMon,  283 

3.  If,  in  the  judgment  of  the  Tax- 
ing Master,  there  be  ground  to  sus- 
spect  that  an  arrangement  has  been 
made  between  solicitors  in  the  cause, 
bj  which  a  portion  of  the  profits  of 
the  bill  of  costs  of  one  is  to  be  paid 
to  another,  it  is  in  the  discretion  of 
the  Taxing  Master  to  require  afiBda> 
Tits  from  the  solicitors  as  evidence  of 
the  facts,  and,  if  such  an  arrangement 
should  appear,  the  bills  of  costs  ought 
to  be  taxed  as  in  case  of  agency.      lb. 

4.  A,y  B.y  and  (7.  were  Defendants 
in  the  cause,  against  whom  the  bill 
was  dismissed,  with  costs.  B,  and  C. 
acted  as  the  solicitors  of  A,,  and  ap- 
pointed i>.  to  act  as  their  own  soU- 
citor  in  the  same  cause.  After  the 
retainer,  an  agreement  was  entered 
into  between  B,  and  2).,  whereby  D, 
agreed  to  allow  B,  and  (7.  a  portion 
of  the  profits  of  his  bill  of  costs : — 
Hddf  that  the  agreement  constituted 
D.y  in  substance,  an  agent  for  B,  and 
C,f  and  that  the  separate  bills  of  costs 
of  J5.,  and  of  C,  and  />.,  were  properly 
taxed  as  a  joint  bill,  and  that  all  such 
costs  as  would  not  have  been  allowed 
in  a  case  of  agency,  were  properly 
disallowed.  Ih, 

SPECIFIC  LEGACY. 
\  See  Legacy,  12,  13. 

SPECIFIC  LEGATEE. 
See  Legacy,  7. 

SPECIFIC  PERFORMANCE. 
See  Agreement,  3,  7.  8. 
Jurisdiction,  7. 
Lessor's  Title. 
Notice. 
Parties,  3. 
Vendor  and  Purchaser. 

To  a  bill  by  the  covenantee  for  spe- 
cific performance  of  a  covenant  enter- 


ed into  by  a  tenant  in  tail  in  remain- 
der, to  disentail  the  estate  after  the 
decease  of  the  tenant  for  life,  judg- 
ment-creditors of  the  tenant  in  tail, 
whose  debts  have  been  made  charges 
on  his  estate,  under  the  statute  1  <k  2 
Vict.  c.  110,  are  not  necessary  parties. 
Petre  v.  Duncornbe,  24 

STAKEHOLDER. 
See  Interpleader,  2. 

STATUTE  53  Geo.  3,  c.  141. 
See  Annuity. 

STATUTE  3  &  4  Will.  4,  c.  27,  s.  25, 

(LIMITATIONS.) 
/8<ee  Trustee  and  Cestui  que  Trust. 

STATUTE  3  &  4  Will.  4,  c.  27,  s.  40, 
(LIMITATIONS.) 
A  contract  for  the  sale  of  an  estate 
was  made  in  March,  1811;  the  agree- 
ment being,  that  the  purchase-money 
should  be  paid  on  the  13th  of  May 
following;  and  the  purchaser  was  let 
into  possession  immediately  on  the  ex- 
ecution of  the  contract  The  pur- 
chase-money was  not  paid;  but  the 
purchaser,  and  persons  claiming  un- 
der him,  continued  in  possession.  In 
1844,  the  assignees  of  the  vendor  filed 
their  bill,  claiming  a  lien  on  the  es- 
tate for  the  purchase- money  and  inter- 
est from  the  day  fixed  for  the  comple- 
tion of  the  contract : — Held,  that  the 
right  of  the  vendor  to  recover  the  pur- 
chase-money, as  a  lien  or  charge  upon 
the  land,  was  barred  by  the  40th  sec- 
tion of  the  statute  3  &  4  Will.  4,  c.  27. 
Toft  V.  Stephenson, 

STATUTE  OF  WILLS,  7  Will.  4 

&  1  Vict,  c.  26,  s.  25. 

See  Void  Devise,  2. 

STATUTE   7  Will.  4  &  1  Vict. 
c.  26,  s.  33. 
A  testator,  by  a  will  made  since 
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STATUTE. 


TAXATION. 


the  Willfl  Act,  (7  WiU.  4  k  1  Vict.  c. 
26)^  gave  to  his  son  a  residuary  share 
of  his  estate.  The  son  died  after  the 
Act  came  into  operation,  and  before 
the  date  of  the  will,  leaving  children : 
— Held,  that,  under  sect  33  of  the 
Wills  Act,  the  gift  took  effect,  al- 
though, according  to  the  law  prior  to 
the  statute,  there  would  haye  been  no 
effectual  devise  or  bequest.  Mower  v. 
Orr,  473 

STATUTE  1  &  2  Vict.  c.  110. 
See  Costs,  1. 

STATUTE  2  &  3  Vict,  c.  54. 
See  Next  Feiekd. 

STATUTE  8  Vicr.  c.  18,  s.  18, 
(LANDS  CLAUSES  CONSOLI- 
DATION ACT.) 

A  Railway  Company,  empowered 
to  take  lands  for  the  purposes  of  the 
undertaking,  is  not  restricted  by  the 
Lands  Clauses  Consolidation  Act  to  one 
notice,  but  may,  after  a  notice  for  tak- 
ing certain  lands,  give  a  further  notice 
for  taking  other  lands  within  the  pre- 
scribed limits, — such  additional  lands 
being  necessary  for  the  works.  Stamps 
V.  The  BirminghcMn,  Wolverhampton, 
and  Stour  VaUey  Railway  Company, 

251 

STATUTE  8  Vict.  c.  18,  s.  85. 

The  proceedings  under  the  85th 
section  of  the  Lands  Clauses  Consoli- 
dation Act  are  not  necessarily  invalid 
because  the  award  was  signed  on  a  day 
subsequent  to  the  day  on  which  the 
money  was  paid  into  Court,  and  the 
bond  given.    Id.  256 

STATUTE  8  Vict.    c.    20,    s.    6, 
(RAILWAY  CLAUSES  CONSO- 
LIDATION ACT.) 
In  the  case  of  damage  to  a  party 
whose  lands  are  not  entered  upon,  but 
are  injuriously  affected  by  the  exercise 


of  the  powers  of  a  Railway  Company 
upon  their  own  lands,  or  upon  the 
luids  of  another  party,  and  for  which 
damage  compensation  is  required  to 
be  made  by  section  6  of  the  Railway 
Clauses  Consolidation  Act,  (8  Vict  c. 
20,)  it  is  not  unlawful  for  the  Com- 
pany to  execute  the  works  which  oc- 
casion the  damage,  before  the  amount 
of  compensation  for  the  same  is  ascer- 
tained, paid,  or  deposited.  HvUon  v. 
The  London  and  SoiUh  Western  BaU- 
way  Company,  259 

STAYING  PROCEEDINGS. 
See  Costs,  2,  3,  12. 

STOCK. 

See  Trustee  and  Cestui  que 

Tbust,  18. 

STONE. 
See  Copyhold. 

SUBPCENA  DUCES  TECUM. 
See  Evidence,  3. 

SUBSEQUENT    CIRCUM- 

STANCES. 

See  Pleading^  1. 

SUBSTITUTION. 
See  Legacy,  1. 

SUPPLYING  DEFECTIVE  EXE- 

CUTION  OF  POWER 

See  Charity. 

SUPPRESSION  OF  DEPOSI- 

TIONS. 

See  Evidence,  3. 

SURVIVOR 
See  Legacy,  1. 

TAXATION. 
See  Costs,  1,  7,  8,  9. 

Solicitor  and  Client,  3,  4. 
The  survivors  of  several  Defend- 


TIMBER. 


TRUSTEE,  Ac. 
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ants,  against  whom  a  bill  has  been 
dismissed  with  costs,  to  be  taxed,  and 
paid  by  the  Plaintiff,  are  entitled  to 
proceed  with  the  taxation  of  their 
costs,  notwithstanding  the  death  of 
one  of  such  Defendants,  without  a  re- 
vivor of  the  suit,  and  although  the 
surviving  Defendants  and  the  deceas- 
ed, in  his  lifetime,  had  carried  in  a 
joint  bill  of  costs  for  taxation.  Hv/nr- 
ter  V.  Damdy  281 

TENANT. 
See  Copyhold. 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 
See  Devise,  1,  2,  3. 
Lunacy,  3. 
L  Where  a  term  of  years  is  be- 
queathed to  a  legatee  for  Ufe,  with  re- 
mainder over,  and  the  legatee  for  life, 
having  joined  with  the  executors  in 
selling  and  assigning  the  term  to  a 
purchaser  for  a  sum  of  stock,  survives 
the  duration  of  the  term,  the  legatee 
for  life,  and  not  the  legatee  in  remain- 
der, is  entitled  to  the  stock,  although 
the  Tatter  was  not  a  party  to  the  sale. 
PhUUps  V.  SoTJent,  33 

2.  ^{^«?r0,  if  the  legatee  in  remainder 
(not  being  a  party  to  the  conversion) 
sues  for  a  portion  of  the  purchase-money 
in  the  lifetime  of  the  tenant  for  life, 
whether  the  Court  will  do  more  than 
secure  the  fund,  or  whether  it  will  ap- 
portion the  fund  according  to  the  value 
of  the  respective  interests.  lb, 

TENANT  IN  TAIL. 
See  Specific  Performance. 

TERM  OF  YEARS. 
See  Tenant  for  Life  and  Remain- 
derman, L 

TIMBER. 
See  Jurisdiction,  5. 

VOL.  VII. 


TITLE. 
See  Interpleader,  1. 
Lessor's  title. 
Vendor  and  Purchaser. 

TRIAL  AT  LAW. 

See  Copyhold. 

Issue. 

TRIAL  OF  ISSUE. 

See  Partnership. 

The  Court  will  not  direct  an  issuoi 

unless  the  result  of  the  issue  must, 

in  any  event,  be  material.      Price  v. 

BerringUm,  403 

TRUSTEE. 
See  Conduct  of  Sale. 
Costs,  11. 
Power. 

TRUSTEE    AND   CESTUI    QUE 
TRUST. 
See  Jurisdiction,  9,  10. 
Lis  Pendens. 
Parties,  4. 
Power. 

1.  Under  a  contract  for  the  sale  of 
land,  the  equitable  title  of  the  vendor, 
and  those  representing  him,  to  recover 
from  the  vendee,  and  the  obligation  of 
the  vendee  to  pay — ^the  purchase-mo- 
ney, in  the  sense  in  which  it  is  de- 
scribed as  a  trust,  is  not  an  express 
trust,  within  the  25th  sect,  of  the  stat. 
3  &  4  Will.  4,  c.  27;  and,  therefore, 
that  the  right  of  the  vendor,  as  such 
cestui  que  trust,  to  a  lien  or  charge 
upon  the  land  for  the  amount  of  ^e 
purchase-money,  is  not  kept  on  foot, 
under  the  provision  contained  in  that 
section.     Tojt  v.  Stephemon,  1 

2.  Upbn  a  reference  to  the  Master 
to  appoint  new  trustees,  in  a  case 
where  the  power  of  appointment  b 
vested  by  the  author  of  the  trust  in  a 
party  to  the  cause,  the  Master  will 
have  regard  to  such  power  in  selecting 
the  trustees  from  the  persons  proposed 

T  T  h.  w. 


TBUSTEE  AND  CESTUI  QUE  TRUST. 


by  that  party  and  by  others,  but  the 
Master  is  not  bound  to  approve  of  the 
persons  nominated  by  such  party  in 
preference  to  other  persons  whom  he 
may  consider  more  ehgible;  and  his  de« 
cision  is  not  open  to  exception  merely 
because  he  has  not  chosen  the  persons 
nominated  by  the  party  to  whom  the 
power  was  given.    MicUUeton  y  Beay, 

106 

3.  Semble,  where  parties  in  a  cause 
have  a  power  of  appointing  new  trus- 
tees, anditisproperfortheappointment 
to  be  made  in  the  cause,  there  should  be 
special  directions  to  the  Master  to  ap- 
prove of  proper  persons  to  be  nomi- 
nated by  the  parties  having  the  power, 
if  it  be  intended  to  preserve  their 
right  of  nomination.  lb, 

4.  Circumstances  in  which  the  ex- 
brcise  of  a  power  of  sale,  although  not 
inconsistent  with  the  terms  in  which 
the  power  is  created,  would,  notwith- 
standing, be  a  breach  of  trust,  i/or- 
ehaU  V.  Sladdm,  428 

6.  Beciprocal  duties  of  trustees  and 
oeaHiM  que  trust,  where  it  becomes  ne- 
cessary to  raise  money  to  discharge 
incumbrances  on,  or  otherwise  d^ 
with  the  trust  property,  lb. 

6.  Circumstances  in  which  it  is  im- 
proper for  a  retiring  trustee  to  appoint 
a  new  trustee  without  communication 
with  the  oe^uia  que  trust,  lb, 

7.  Trustees  ought  not  to  exercise  a 
power  of  selecting  new  trustees  for  the 
mere  purpose  of  continuing  the  trust 
property  under  the  management  of  a 
particular  solicitor,  even  if  the  trus- 
tees they  select  be  otherwise  unobjec- 
tionable, lb, 

8.  A  trustee  who  retired  and  al- 
lowed a  new  trustee  to  be  appointed, 
without  communication  to  hui  oeetm 
quA  trusty  is  not  a  necessary  party  to 
a  suit  complaining  of  such  new  ap- 
pointment, and  seeking  to  displace 
such  new  trustee  and  appoint  others, 
all  relief  against  ibe  retired  trustee 
being  wcuvea  lb, 

9.  Distinction  between  a  trust  cre- 


ated for  the  use  of  Protestant  Dis* 
senters  generally,  and  for  the  use  of 
an  existing  congregation  of  Protestant 
Dissenters  belonging  to  a  particular 
minister:  in  the  former  case  Presby* 
terians,  Baptists,  and  Independents, 
are  included ;  in  the  latter,  the  terms 
of  the  trust  open  an  inquiry  into  the 
particular  chauracter  of  tiie  oongrega* 
tion  which  b  the  object  of  the  trust 
Sttomey-Gefnsral  v.  Murdock,       445 

10.  It  is  not  necessary,  in  order 
that  the  Court  may  be  enabled  to  en- 
force a  trust  for  a  certain  congrega- 
tion of  Dissenters,  that  the  trust  should 
be  declared  by  any  deed  or  writing; 
the  Court  may  ascertain,  from  evi- 
dence of  usage  or  otherwise,  the  par- 
ticular trusts  to  which  the  property 
is  dedicated,  lb, 

11.  Where  trusts  of  a  meeting- 
house in  England  are  created  for  the 
use  of  a  congregation,  to  be  in  as  strict 
connexion  as  is  practicable  with  the 
Established  Church  of  Scotland,  no 
person  is  entitied  to  be  a  minister  of 
the  meeting-house  whose  opinions  or 
acts  constitute  a  disqualification  for 
the  ministry  of  that  CSiurch;  and  the 
fact  that  the  meeting-house  is  lo&lly 
situated  beyond  the  jurisdiction  of 
that  Church  is  immatenal,  lb, 

12.  In  determining  the  question, 
whether  a  particular  minister  was  dis« 
qualified  as  a  minister  of  the  Estab- 
lished Church  of  SeoUand,  the  Court 
considered  whether  the  acta  of  such 
minister  had  brought  him  within  the 
predicament  which,  according  to  the 
terms  of  a  declaration  of  the  General 
Assembly  of  that  Church,  constituted 
a  dissolution  of  his  connexion  with  it, 
without  determining  whether  the  sen- 
tence of  a  particular  presbytery,  de- 
priving him  of  his  licence,  was  or  was 
not  conclusive  as  a  disqualification. 

lb. 

13.  A  cestui  que  trust  discovering  a 
breach  of  trust,  but  not  receiving  any 
benefit  from  i^  or  conniving  in  it  for 
any  purpose^  and  not  recognising  the 
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transaction,  10  not  precluded  from  com- 
plaining of  it  merely  on  the  ground 
that  he  abstained  from  making  such 
complaint  until  long  after  he  first 
knew  of  it  FhUUpaony,  GcUfy,  OaUy 
V.  FhiUipaon,  516 

14.  Where  stock  stood  inyested  in 
trusty  for  the  mother  for  life,  with  re- 
mainder to  her  son  and  daughter  and 
their  children,  the  daughter  knew  of 
an  application  by  the  son  for  a  loan 
from  the  trustees  of  part  of  the  trust- 
monies,  upon  his  personal  security, 
and  that  the  trustees  were  willing  to 
make  the  loan,  with  the  consent  of 
her  mother,  the  tenant 'for  life,  and 
that  the  loan  was,  in  &ct,  afterwards 
made.  The  daughter  objected  to  the 
loan  in  her  communications  with  her 
mother,  but  did  not  otherwise  oppose 
it,  and  had  not  any  communication 
with  the  trustees  on  the  subject: — 
Hdd,  that  this  was  not  such  acquies- 
cence on  the  part  of  the  daughter  to 
the  loan  as  to  preclude  her  from  chaig- 
ing  the  trustees  with  the  breach  of 
trust,  in  a  suit  instituted  seven  years 
after  the  transaction  took  place.     /6. 

15.  Held,  also,  that  the  daughter 
was  not  precluded  from  so  charging 
the  trustees,  by  the  fiict  that  she  knew 
that  the  mother  had  (untruly)  stated 
to  her  son  that  she  (the  daughter)  had 
consented  to  the  loan,  such  statement 
of  the  daughter's  consent  never  having 
been  communicated  to  the  trustees,  or 
constituted  any  part  of  the  sanction  or 
authority  under  which  they  acted.  Jb. 

16.  It  was  not  necessary  to  decide 
the  simple  case,  whether,  if  the  daugh- 
ter had  permitted  the  son,  in  the  be- 
lief that  the  daughter  assented  to  it, 
to  obtain  the  loan  from  the  trustees, 
they  could  have  availed  themselves  of 
any  defence  to  the  suit,  which  the 
son  might  have,  as  against  the  daugh- 
ter;  for,  in  this  case,  the  letters  of  the 
son  to  the  mother,  requesting  the 
loauj  and  upon  which  the  mother's 
consent  was  ffren,  proposed  not  to 


affect  the  daughter's  rights  as  against 
the  trustees.  PhdUiptan  v.  GfMp, 
GaUy  V.  Fkillip$on,  516 

17.  An  investment  by  trustees  of 
2183/.  trust  funds,  which  they  were 
empowered  to  lend  on  real  security, 
in  a  mortgage  of  house  property  in  a 
town,  occupied  for  commercial  pur- 
poses, and  valued  at  2800^,  a  value 
also,  in  some  measure  dependent  on 
the  performance  of  covenants, — held 
not  to  be  justified.  Jb, 

18.  Where  trustees,  having  power 
to  invest  on  Qovemment  or  real  se- 
curity and  vary  such  investment  from 
time  to  time,  sold  out  stock  for  the 
purpose  of  investing  the  produce  of 
the  stock  in  a  mortgage  which  they 
were  not  justified  in  taking,  it  was 
held  that  the  Court  could  not  treat 
the  sale  of  the  stock  as  lawful,  and 
the  investment  as  unlawful,  so  as  to 
satisfy  the  trust  by  replacing  the 
mtmsy;  but  that  the  whole  must  be 
treated  as  one  unjustifiable  transac- 
tion, and  that  the  trustees  must  re- 
place the  iAock,  Ib> 

19.  Where  trustess  lent  the  trust- 
monies  to  one  of  the  ceatuia  que  truM^ 
upon  a  contract  which  constituted  a 
breach  of  trust,  the  Court,  in  a  suit 
by  the  trustees  against  all  the  ceMma 
que  trust,  refused,  as  against  the  oet- 
qui  que  trust  who  had  obtained  the 
loan,  to  make  a  decree  for  the  repay- 
ment of  the  money,  contrary  to  the 
terms  of  the  contract.  lb. 

TRUST  FOR  SALE. 
See  CoNVKRSiON. 

VENDOR  AND  PURCHASER 

See  AcQUiEscsNGB. 

Joint-stock  Coxpany,  6. 
Iiessob's  Titi^s. 
Lis  Fbndezto. 
Notice^  1. 

StATUTB  of  lilMITATIONS  (3^4 

Will.  4,  c  27). 
Tbusteb  akd  Cestui  queTbust,!  . 
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638        VOID  DEVISE. 

The  yendor^B  bill,  in  a  suit  for  spe- 
cific perfoimance  of  an  agreement  to 
take  an  assignment  of  a  lease,  stated 
a  covenant  in  the  lease  not  to  assign 
without  the  licence  of  the  lessor,  but 
did  not  ayer  that  the  Plaintiff  had  or 
could  obtain  such  a  licence: — Hdd^ 
upon  demurrer,  that  the  Court,  at  the 
hearing  of  the  cause,  upon  such  facts, 
would  not  dismiss  the  bill,  but  would 
refer  it  to  the  Master,  to  inquire  whe- 
ther the  yendor  could  make  a  good 
title;  and  that  the  demurrer  must, 
therefore,  be  oyerruled.  SvMih  y.  Co- 
pron,  185 

VISITOR. 
See  Jurisdiction,  9,  10. 

VOID  DEVISE. 
See  DsyisE,  2,  3. 

1.  Upon  the  marriage  of  the  tes- 
tator and  the  testatrix,  certain  estates 
were  settled  to  the  use  of  the  husband 
for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  children  of  the  mar- 
riage, and,  in  defisiult  of  issue  of  the 
marriage,  to  the  use  of  the  surviyor 
of  the  husband  and  wife,  and  his  or 
her  heirs  and  assigns.  The  testator, 
bj  his  will,  made  during  the  coyer- 
ture  (haying  other  estates  not  in  set- 
tlement), deyised  all  his  real  estates 
to  the  testatrix  for  her  life,  and,  upon 
her  decease,  to  the  use  of  A.,  B.,  and 
C,  in  trust  for  sale,  and  out  of  the 
proceeds  of  such  sale,  and  the  residue 
of  his  personal  estate,  to  pay  certain 
legacies,  and  subject  thereto  to  stand 
possessed  of  one-fourth  part  of  the 
said  trust-monies,  for  such  purposes 
as  the  testatrix  should  appoint,  and, 
in  default  of  appointment,  for  her 
next  of  kin ;  and  to  pay  and  dispose 
of  the  other  three-fourths  equally 
amongst  A.,  B,,  and  (7.,  their  execu- 
tors, administrators,  and  assigns.  The 


WITNESS. 

testator  died  in  the  lifetime  of  the 
testatrix,  leaying  no  child  of  the  mar- 
riage. The  testatrix,  by  her  will, 
made  in  1839,  after  the  death  of  ^., 
B,  and  (7.,  reciting,  that  she  belieyed 
it  was  the  testator's  wish  that  the  set- 
tled estates  should  pass  by  his  will, 
and  she  was  desirous  of  fulfilling  his 
wishes,  deyised  the  settled  estates  to 
the  uses  by  the  testator's  will  declared 
concerning  the  same,  and  in  exercise 
of  the  power  of  appointment  giyen  to 
her  by  the  testator  of  the  fourth  of 
his  estate,  appointed  the  same  to  her 
trustees,  upon  the  trusts  which  she 
declared  of  her  own  residuary  estate, 
and  directed  her  real  estate  to  be  sold 
and  fidl  into  such  residue,  which  she 
bequeathed  to  seyend  legatees: — Udd^ 
that  there  being,  in  the  eyents  which 
happened,  no  uses  declared  of  the  set- 
tled estates  by  the  will  of  the  tes- 
tator, the  specific  deyise  of  such  set- 
tled estates  by  the  will  of  the  testa- 
trix was  yoid,  or  incapable  of  taking 
effect.     (Msha  y.  CkeesCy  23$ 

2.  That  the  heir-at-law  of  the  tes- 
tatrix did  not  take  the  settled  estates 
as  the  subject  of  a  yoid  or  ineffectual 
deyise;  but  that,  under  the  Wills  Act 
(7  WiU.  4  k  1  Vict.  c.  26),  the  settled 
estates  passed  by  the  residuary  deyise 
in  the  will  of  the  testatrix,  for  the 
benefit  of  her  residuary  legatees, — ^the 
case  not  being  one  in  which  a  con- 
trary intention  appeared,  within  the 
meaning  of  that  statute.     lb, 

WASTE. 
See  Jurisdiction,  5. 

WILL. 
See  Void  DsyisE. 

WITNESS. 
See  EyiDENCE,  4. 
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